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Q.  Do  you  know  whether  Pardee  Construction 
Company  No.  2  engaged  in  any  construction  work 
during  1953? 

A.  They  were  in  the  process  of  completing  one 
jol)  under  contract  that  I  know  of.  Actually,  to 
expand  on  that,  there  is  one  job  I  am  thinking  of  in 
addition.  They  were  contractors  on  several  other 
tracts,  too,  so  they  had  a  fee  on  some  other  tracts 
so  I  would  say,  actually,  there  would  be  more  than 
one  job. 

Q.  Now,  did  you  see  that  Pardee  Construction 
Company  No.  2  completed  a  contract  in  1953? 

A.     That  is  correct. 

Q.     Had  they  been  in  business  prior  to  1953? 

A.     To  the  best  of  my  knowledge,  they  had  been. 

Q.  Do  you  know  whether  Pardee  Construction 
Company  No.  2  was  established  after  the  death  of 
Mr.  George  M.  Pardee,  Sr.?  [335] 

A.     That  is  correct. 

Q.  When  was  the  death  of  George  M.  Pardee, 
Sr.? 

A.  To  the  best  of  my  knowledge,  I  think  it  was 
June  6,  1952. 

Q.  Now,  do  you  know  what  Francisco  Park  in 
Las  Vegas  is?  A.    Yes,  I  do. 

O.     Tell  us  what  it  is. 

A.  Francisco  Park  is  a  fictitious  name  of  a 
tract  that  has  been  developed  in  the  City  of  Las 
Vegas,  Nevada. 

Q.     By  whom  was  it  developed? 
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A.  Well,  if  I  understand  your  question  cor- 
rectly, do  you  mean  who  owns  it*? 

Q.     That  is  about  it. 

A.     The  Pardee-Phillips  of  Las  Vegas. 

Q.     And  who  constructed  it? 

A.  The  Pardee  Construction  Company  of  Las 
Vegas. 

Q.  And  do  you  know  the  cost  of  the  construction 
of  Francisco  Park? 

A.  Well,  I  have  the  figure  here  that  represents 
the  construction,  cost  of  the  dwellings  themselves 
up  to  the  end  of  June  of  1954. 

Is  that  the  figure  you  want? 

Q.  Just  one  minute.  Yes,  will  you  give  us  that 
figure,  please? 

A.     The  figure  I  have  is  two  million 

Mr.  Nicoson:  Just  a  minute.  I  want  to  object  to 
this  testimony  first  upon  the  grounds  there  is  no 
proper  foundation  [336]  having  been  laid.  Two, 
hearsay,  not  the  best  evidence,  not  binding  upon 
respondents. 

Trial  Examiner:     Overruled. 

Mr.  Mcoson:  May  our  objection  run  to  this 
entire  line  of  questions? 

Trial  Examiner:    Yes.  The  objection  is  overruled. 

Q.  (By  Mr.  Heimann) :  Give  us  the  figure, 
please.  A.     Yes,  $2,042,189.22. 

Q.  Do  you  know  when  the  construction  of  the 
dwellings  at  Francisco  Park  was  started? 

A.  As  1  recall,  they  were  commenced  in,  I  think, 
October  of  1953. 
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Trial  Examiner:    Was  that  project  completed? 
The  Witness:    Yes,  sir,  it's  complete  at  this  date. 
Q.     (By  Mr.  Heimann)  :     Was  it  completed  in 
June  of  '54?  A.     No,  not  in  June,  '54. 

Q.     You  gave  us  the  figure  up  to  June,  '54? 
A,     Yes.    Actually,  we  have  considered  the  proj- 
ect complete  as  of  the  end  of  June.     For  all  pur- 
poses necessary,  it  was  completed  at  the  end  of  June. 
Q.     Now,  do  you  know  what  College  Park  No.  1 
and  College  Park  No.  2  is?  A.     Yes,  sir,  I  do. 

Q.     Tell  us  what  it  is  or  what  they  are. 
A.     College  Park  is  a  fictitious  name  for  a  hous- 
ing [337]  development  in  the  City  of  North  Las 
Vegas,  Nevada. 

Q.    And  who  owns,  are  these  housing  develop- 
ments both  of  them  owned  by  the  same  party? 
A.    I'm  sorry,  I  don't  understand. 
Trial  Examiner:    Who  owns  them? 
The  Witness:    The  owner  of  College  Park  North 
is  Pardee-Phillips  of  Nevada. 

Trial  Examiner:    Who  owns  the  other  ones? 
Q.     (By  Mr.  Heimann)  :    Isn't  that  College  Park 
^^o.  1  and  College  Park  No.  2? 

A.  College  Park  Tract  No.  1  and  No.  2  is  owned 
by  the  Pardee-Phillips  of  Nevada  and  referred  to 
as  College  Park  North. 

Q.  I  see.  By  whom  were  the  buildings  con- 
structed ? 

A.     Pardee  Construction  Company  of  Las  Vegas. 

Q.     Is  the  project  complete? 

A.     To  the  best  of  my  knowledge,  no,  it  is  not. 


452         National  Labor  Relations  Board  vs, 

(Testimony  of  Albert  Wayne.) 

Q.  Do  you  have  the  figure  of  the  construction 
cost  of  the  dwellings  at  College  Park  North? 

A.     Yes,  I  have. 

Q.     Would  you  indicate  for  what  period  that  is? 

Mr.  Mcoson:    Same  objection,  same  reason. 

Trial  Examiner:    Overruled. 

Mr.  Nicoson:  May  my  objection  run  to  the  entire 
line  of  questions? 

Trial  Examiner:    Yes.  Objection  overruled.  [338] 

*  *  *  *  » 

The  Witness:  It's  from  the  inception  of  con- 
struction to  about  August  15,  1954. 

Trial  Examiner :  Let's  have  the  date  when  it  was 
started.  You  said  the  inception.  That  is  approxi- 
mately when? 

The  Witness:  I'm  afraid  I  can't  indicate  the 
month.  I  know  sometime  in  the  early  part  of  this 
year.  I'm  sorry,  I  can't  recall  the  month.  We 
have  so  many. 

Q.  (By  Mr.  Heimann) :  The  early  part  of  this 
year  ?  A.    Yes. 

Q.     The  figures  extend  to  when? 

A.  Recently,  August  15  we  prepared  the  cost 
report. 

Q.     And  what  is  that  figure?        A.     $846,395.16. 

Q.  Now,  of  the  figure  that  you  gave  us  for  three 
million  seven  hundred  and  ten  thousand  and  some 
more  which  represents  the  construction  cost  by 
Pardee  Construction  Company  as  you  indicated,  do 
you  know  approximately  how  much  of  that  figure 

was  expended  for  lumber? 

*  *  *  *  » 
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The  Witness:    No.  [339] 
«  *  *  *  * 

Trial  Examiner :  Those  figures  that  you  gave  us, 
that  is  the  lump  sum  including  material  and  labor? 

The  Witness:     That's  right,  sir. 

Q.  (By  Mr.  Heimann)  :  That  is  for  the  con- 
struction of  buildings,  is  it? 

A.     Well,  houses,  yes,  sir. 

Q.     Houses,  residence  houses? 

A,     That  is  correct. 

Q.  Do  you  know  approximately  what  part  of 
the  total  construction  cost  of  the  houses  is  for 
lumber  ? 

Mr.  Mcoson:  I  have  to  object.  May  he  answer 
that  yes  or  no? 

Trial  Examiner:    Yes  or  no. 

The  Witness:    No,  not  offhand. 

Q.  (By  Mr.  Heimann) :  You  don't  have  any, 
you  don't  even  know  approximately  what  part? 

A.     No. 

Mr.  Nicoson:  Objected  to  as  leading  the  witness 
improperly.     He  says  he  don't  know. 

Trial  Examiner:    Overruled. 

Mr.  Heimann:     The  answer  is  no. 

Trial  Examiner :  He  hasn't  got  those  figures  with 
him. 

The  Witness:    That's  correct.  [340] 
»  »  *  *  * 

PROCEEDINGS 

Trial  Examiner  Miller:  The  hearing  will  be  in 
order. 
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Let  the  record  show  that  the  Trial  Examiner  now 
presiding  is  Maurice  M.  Miller.  I  have  been  desig- 
nated to  continue  the  hearing  in  this  matter  in 
Cases  No.  21-CB-548  and  21-CB-600  by  the  Asso- 
ciate Chief  Trial  Examiner  in  San  Francisco  pur- 
suant to  the  authority  delegated  to  him  under  Sec- 
tion 102.34  of  the  Rules  and  Regulations  in  view  of 
the  unavailability  of  Trial  Examiner  Myers.  [348] 


***** 


FRANK  E.  BOYCE 

a  witness  called  by  and  on  behalf  of  the  Ceneral 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Heimann)  :    What  is  your  name? 

A.     Frank  E.  Boyce,  B-o-y-c-e. 

Q.    Your  address,  Mr.  Boyce  f 

A.  1714  South  Grand  Boulevard,  San  Fernando, 
California. 

Q.    What  is  your  occupation,  Mr.  Boyce? 

A,    Labor  relations  director. 

Q.     For  and  by  whom  are  you  employed  ? 

A.     Associated  General  Contractors. 

Q.  And  how  long  have  you  functioned  in  that 
capacity  ? 

A.  I  have  been  employed  by  the  Association 
since  1942.  [370] 

Q.    And  what  was  your  position  in  '42  ? 

A.    Assistant  labor  relations  director. 


Loc.  1400,  Un.  Bro.  of  Carp,  and  Join.      455 

(Testimony  of  Frank  E.  Boyce.) 

Q.  When  did  you  become  labor  relations  direc- 
tor? A.     I'm  not  so  sure  of  the  year. 

Q.     Approximately? 

A.    Approximately  '47, 1  believe. 

Q.  All  right.  And  would  you  tell  us  in  brief 
what  your  functions  are  as  labor  relations  director 
for  the  AGrC  and  what  they  were  as  assistant  labor 
relations  director  for  that  organization? 

A.  Yes.  My  functions  were  to  take  the  agree- 
ment after  it  had  been  completely  negotiated  and 
administer  it  according  to  its  paragraphs  and  so 
forth.  If  the  contractor  has,  may  have  difficulties, 
they  call  into  the  office  to  check  to  see  what  the 
agreement  said  for  proper  interpretations.  That  is 
mainly  the  functions. 

Q.  Have  you  had  any  part  in  the  negotiation  of 
agreements  ? 

A.  I  have  never  had  any  part  of  the  negotiations 
until  this  year,  that  I  ever  took  any  part  in  the 
negotiations. 

Q.  Prior  to  this  year  have  you  attended  the 
negotiations  of  the  contract? 

A.    Yes.  [371] 

*     *     *     -Sf     » 

Q.  Have  you  attended  the  bulk  of  the  negotia- 
tion meetings  every  year  since  you  have  become 
labor  relations  director? 

A.     I  think  so,  I  think  that  is  right. 
*  ■x-  *  *  * 

Mr.  Heimann :  I  think  the  question  is  clear  since 
I  asked  if  he  attended  the  bulk  of  the  nesrotiation 
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meetings  every  year  by  which  I  meant  did  you  at- 
tend every  year  the  bulk  of  the  negotiation  meet- 
ings? [372] 

The  Witness:  I  would  have  to  answer  that  in 
this  way,  that  I  did  attend  some  of  the  meetings  of 
the  negotiations  every  year. 

Q.  (By  Mr.  Heimann) :  All  right.  Was  that 
true  also  in  your  position  as  assistant  labor  rela- 
tions director?  A.     Yes. 

Q.  Now,  has  the  AGO  issued  in  past  years  book- 
lets containing  copies  of  the  contracts  which  had 
been  reached  or  concluded  between  the  AGC  and 

various  labor  organizations?  A.    Yes.  [373] 

***** 

Q.  (By  Mr.  Heimann) :  Did  the  AGC  in  1946 
issue  a  booklet  containing  its  labor  contract  with 
various  ])uilding  and   construction  trades  imions? 

A.  It  has  every  year.  I  would  say,  yes,  it  has 
every  year.  *****   [379] 

Q.  (By  Mr.  Heimann) :  In  following  that  sug- 
gestion, I  show  the  witness  a  document  which  has 
previously  been  marked  as  G.C.  No.  3  for  identifi- 
cation and  I  ask  him  if  he  can  tell  us  what  that  is. 

A.  Well,  I  believe  it  is  the  1953  agreement 
which  we  put  out. 

Trial  Examiner:  When  you  say  the  1953  agree- 
ment, do  you  mean  an  agreement  fully  executed 
in  1953  or  the  agreement  put  out  by  AGC  as  the 
agreement  in  effect  in  1953?  I  mean  is  that  agree- 
ment which  came  into  existence  in  1953  or  an  agree- 
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ment  which  whenever  it  came  into  existence  was 

used  in  1953,  that  is  what  I'm  trying  to  get  at. 

The  Witness:  I  don't  know.  I'd  have  to  do  a 
little  studying  on  it. 

Trial  Examiner:  I  assume  from  your  general 
demeanor  [405]  and  your  previous  responses  that 
the  physical  object  which  now  confronts  you  is  one 
with  which  you  are  familiar  in  your  capacity  as 
labor  relations  director  of  AGO,  I  mean  you  have 
seen  either  this  particular  document  or  one  closely 
resembling  it  before? 

The  Witness:    That's  right. 

Trial  Examiner:  Very  well.  Now,  on  the  basis 
of  your  familiarity  with  this  document,  or  other 
purported  copies  of  it,  I  will  ask  you  whether  this 
document  or,  rather,  the  purported  agreement  con- 
tained in  it,  came  into  existence  in  its  entirety  for 
the  first  time  in  1953  so  far  as  you  know  or  whether 
it  was  in  existence  so  far  as  you  know  and  being 
observed  on  the  jobs  of  member  contractors  x^rior 
to  1953  <? 

The  Witness:  This,  I  couldn't  answer  until  I 
checked  in  my  own  office.  I  think  the  statement 
would  be  right. 

Trial  Examiner:    Which  statement? 

The  Witness:  That  this  is  the  agreement  of 
1953. 

Trial  Examiner:    This  is  the  agreement  that  was 

put  out  by  AGO  as 

The  Witness:    As  of  June  1,  1953.  [406] 
«  «  «  «  « 
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WILLIAM  E.  COOMBS 

a  witness  called  by  and  on  behalf  of  the  General 

Counsel,  being  first  duly  sworn,  was  examined  and 

testified  as  follows: 

Direct  Examination 
«  «  «  «  « 

Q.     (By  Mr.  Heimann) :     State  your  full  name. 

A.     William  E.  Coombs. 

Q.     And  your  address  1 

A.  My  business  address  is  449  South  Beaudry, 
B-e-a-u-d-r-y,  Los  Angeles. 

Q.    What  is  your  occupation? 

A.    I  am  controller  of  Ford  J.  Twaits  Company. 

Q.    How  long  have  you  been  the  controller  of 

that  company?  [415] 

A.     Since  March  of  1952. 
*  »  «  «  » 

Q.  Would  you  tell  us  in  brief  what  your  func- 
tion is  as  controller? 

A.     General  controller,  chief  financial  officer,  has 

charge  of  control  of  the  funds  and  accounting  and 

tax  matters,  that  general  type  of  thing.  Usually, 

also,  combines  the  function  of  office  manager,  as 

mine  did. 
«  *  «  «  » 

Q.  (By  Mr.  Heimann)  :  Mr.  Coombs,  do  you 
know  whether  Ford  J.  Twaits  Company  is  a  mem- 
ber of  the  Associated  General  Contractors  ? 

A.    Yes. 

Q.     Is  the  answer  yes  that  they  are  a  member? 

A.  Yes,  they  are  a  member  of  the  Associated 
General  Contractors. 
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Q.  Do  you  know  whether  in  1953  and  in  1954 
the  Ford  J.  [416]  Twaits  Company  was  a  signa- 
tory to  a  collective  bargaining  agreement  between 
the    Associated    General    Contractors    and    various 

building  and  construction  labor  organizations'? 
***** 

A.  I'm  not  going  to  answer  that  yes  or  no  be- 
cause I  don't  have  any,  I  don't  know  of  my  own 
knowledge.  I  have  never  seen  the  actual  signatures 
although  it  is  my  understanding  that  is  the  case, 
that  we  are  signatories. 

Mr.  Mcoson:  I  move  to  strike  out  what  his  un- 
derstanding is. 

Trial  Examiner:  I  will  permit  the  counsel  for 
General  Counsel  to  proceed  to  lay  a  basis  for  the 
witness'  understanding  and  later  will  rule  on  it. 

Q.  (By  Mr.  Heimann)  :  Will  you  tell  us  what 
the  basis  of  this  understanding  is? 

A.  I'm  normally  included  in  the  general  dis- 
cussions of  company  policy  and  company  activity. 
In  those  discussions,  the  company  is  regularly  re- 
ferred to  as  a  signatory  to  that  agreement.  Labor 
relations  as  such  are  not  a  portion  of  my  function 
but,  naturally,  I  have  to  know  in  some  respect  the 
contracts  to  which  the  company  is  a  party. 

Q.  Was  it  mentioned  in  those  discussions  that 
you  referred  [417]  to  whether  or  not  Ford  J. 
Twaits  Company  operated  under  that  contract? 

A.  That  is  definitely  the  case.  It  was  mentioned 
and  we  did  so  operate. 

Mr.  Mcoson:    I  move  to  strike  out  the  last  por- 
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tion  of  the  testimony  "we  did  so  operate"  as  not 

being  responsive  to  the  question. 

Trial  Examiner:    Motion  to  sti^ike  denied. 

Q.  (By  Mr.  Heimann) :  Xow,  Mr.  Coombs,  did 
Ford  J.  Twaits  Company  during  the  last  two  years 
perform  construction  work  in  the  Ticinity  of  Twen- 
ty-Xine  Palms  Artillery  Range? 

'Sh\  Xicoson:  Fii^t,  I  want  to  object  on  the 
ground  immaterial,  irrelevant,  incomjjlete  and,  sec- 
ond, I  want  to  object  to  it  on  the  groimds  there 
is  no  foundation  having  been  laid  as  to  his  having 
any  knowledge  of  any  construction  work  of  this 
company  except  in  a  general  financial  way  and, 
secondly,  the  question  calls  for  hearsay,  at  least, 
on  the  state  of  the  present  posture  of  the  witness^ 
testimony. 

Trial  Examiner:  I'm  going  to  ask  you  to  lay 
the  foundation  first,  Mr.  Heimann. 

Mr.  Heimann:    All  light. 

Q.  (By  Mr.  Heimann) :  Mr.  Coombs,  do  con- 
tracts that  are  awarded  to  Ford  J.  Twaits  Com- 
pany come  in  your  possession  and  to  your  knowl- 
edge? A.    Yr^s.  [41-] 

Air.  Xicoson:  Pardon  me.  I  move  to  strike  the 
answer  for  the  purpose  of  interposing  an  objection. 
The  objection  is  it  assumes  a  fact  not  in  evidence 
that  contracts  come  into  existence  at  Ford  J.  Twaits 
Company,  or  whatever  the  company  is. 

Trial  Examiner:    The  motion  to  strike  denied. 

Q.  (By  Mr.  Heimann)  :  Do  you  have  or  have 
you  had  in  your  possession  a  contract  regarding 
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the  construction  at  an  Artillery  Range  in  the  vi- 
cinity of  Twenty-Nine  Palms? 

A.     Yes,  I  have  such  contracts  in  my  possession. 

Q.  Were  those  contracts  awarded  to  Ford  J. 
Twaits  Company  either  in  whole  or  in  part? 

Mr.  Nicoson:  Objected  to  as  not  the  best  evi- 
dence. The  contract  speaks  for  itself  if  there  is 
such  a  contract.  He  he  has  it. 

Trial  Examiner:     Objection  overruled. 

The  Witness:  Will  you  repeat  the  question, 
please  ? 

Q.  (By  Mr.  Heimann) :  Were  those  contracts 
or  this  contract,  whatever  it  is,  awarded  to  the 
Ford  J.  Twaits  Company  either  in  whole  or  in 
part? 

A.  As  a  member  of  a  joint  venture,  it  was 
awarded.  The  contract,  to  expand  that  a  little  bit, 
the  contracts  of  which  I  testified  a  moment  ago  were 
contracts  awarded  by  the  United  States  Navy  to  a 
joint  venture  consisting  of  Ford  J.  Twaits  Com- 
pany, Morrison-Knudsen  Company,  Inc.,  and  Macco 
Corporation  [419]  as  joint  ventures. 


*  *  *  *  * 


Mr.  Nicoson:  I'm  perfectly  willing  to  have  you 
assume  such  control  and  I  ask  you  to  do  so  and  I 
want  this  witness  admonished  that  he  answer  the 
question  and  avoid  giving  voluntary  informative 
things  which  go  beyond  the  scope  of  the  question. 

I  move  to  strike  the  answer  as  being  volunteered 
[420]  testimony  on  the  part  of  this  witness  with 
respect  to  this  question  and  if  I  have  made  any 
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error,  I  think  if  you  have  the  record  read  back 
to  you,  you  will  find  what  this  witness  is  testifjring 
to  is  not  in  response  to  the  question.  He  asked  a 
very  simple  question  whether  or  not  this  company 
was  in  whole  or  in  part  a  contractor.  That  ques- 
tion simply  could  have  been  answered  yes  or  no. 
He  didn't  stop  there,  he  goes  into  a  big  long  array 
of  information  which  the  question  does  not  call  for. 

Trial  Examiner:  Just  a  minute,  Mr.  Nicoson. 
Technically,  you  are  absolutely  correct.  The  wit- 
ness' answer  did  include  material  above  and  beyond 
the  bare  answer  to  the  question  asked  but  the  mate- 
rial offered  was  not  a  digression.  It  was  germane. 
It  is  relevant  to  the  general  line  of  inquiry. 

I  can  see  no  useful  purpose  to  be  served  in  this 
proceeding  when  that  is  the  case  by  the  presenta- 
tion for  strict  enforcement  of  this  rule  with  respect 
to  responsive  answers. 

Technically,  you  are  correct.  The  question  went 
beyond  a  responsive  answer  but  when  the  material 
added  by  the  witness  is  germane  and  would  have 
conceivably  been  elicited  in  the  logical  order  of 
proof  by  a  following  question,  I  see  no  reason  to 
strike  on  that  ground. 

I  think  that  merely  elaborates  the  record  unnec- 
essarily and  I  intend  to  follow  that  principle  in 
future  rulings  on  [421]  objections  based  on  alleged 
unresponsive  character  of  the  answer.  If  the  vol- 
unteered material  is  actually  a  digression,  I  will 

entertain  a  motion  to  strike  on  that  ground.  [422] 
***** 
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Q.  (By  Mr.  Heimami) :  Mr.  Coombs,  did  the 
jomt  venture  have  a  sponsoring  partner  or  a  spon- 
sor? [423]  A.     Yes. 

Mr.  Mcoson:  I  object  to  that  on  the  ground  it 
calls  for  a  conclusion,  legal  conclusion  of  the  wit- 
ness. He  is  asking  first  if  a  joint  venture  and  now 
IS  askmg  if  it  had  a  sponsor.  If  those  things  are 
m  writing,  I  ,vill  also  object  to  it  on  the  grounds 
It  IS  not  the  best  evidence.  He  has  testified  he  has 
the  contract,  has  the  contract  in  his  possession. 
Now,  why  doesn't  he 


»  *  *  *  * 


^  Q.  (By  Mr.  Heimann) :  Mr.  Coombs,  did  the 
Jomt  venture  have  [424]  a  sponsor  or  a  sponsoring 
partner?  A.     Yes. 

Mr.  Nicoson:    Objected  to  on  the  grounds- 


Trial  Examiner:  I  have  the  objection  in  mind 
For  the  record,  the  objection  is  overruled. 

Q.  (By  Mr.  Heimann) :  Will  you  repeat  your 
answer?  A.    Yes. 

Q.  Was  it  a  sponsor  or  sponsoring  partner  or 
what  is  the  expression? 

Mr.  Mcoson:    Same  objection. 

Trial  Examiner:    Overruled. 

The  Witness:    The  term  is  "sponsor." 

Q.  (By  Mr.  Heimann) :  Who  was  the  sponsor 
m  that  joint  venture? 

A.     Ford  J.  Twaits  Company. 

Mr  Mcoson:  Objection.  May  I  have  an  objec- 
tion to  all  of  this,  your  Honor? 
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Trial  Examiner:  You  may  have  a  continuing 
objection. 

Mr.  Nicoson:     On  the  same  grounds. 

Trial  Examiner:  On  the  same  grounds.  The  ob- 
jection is  overruled. 

Q.  (By  Mr.  Heimann)  :  Would  you  tell  us  what 
the  sponsorship  involved"? 

A.  The  sponsor  of  the  joint  venture  is  roughly 
comparable  to  a  managing  partner  in  that  the  spon- 
sor is  responsible  for  [425]  the  direct  management 
of  the  contract  job. 

Q.  How  many  contracts  were  awarded  by  the 
ISTaA-y  to  this  joint  venture  regarding  construction 
at  the  Artillery  Range  at  Twenty-Nine  Palms? 

A.     Six. 

Mr.  Nicoson:  I  have  to  object,  no  foundation 
having  been  laid  as  to  his  knowledge  about  this. 
Further,  on  the  grounds,  iimiiaterial,  irrelevant  and 
incompetent,  further,  calls  for  evidence  of  the  con- 
tract which  is  the  best  evidence. 

Trial  Examiner:    Overruled.  [426] 
***** 

Q.  (By  Mr.  Heimann)  :  Before  I  ask  you  to 
consult  the  contracts,  Mr.  Coombs,  I  ask  if  you 
have  any  records  showing  [427]  the  amounts  in- 
volved in  these  contracts,  either  the  exact  or  ap- 
proximate amount. 

A.  I  have  before  me  a  financial  statement  pre- 
pared under  my  supervision  which  shows  the 
earned  revenues  at  March  31,  1954,  at  which  time 
the  contracts  were  sul^stantially  completed. 
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Q.    All  light.  Would  you  tell  us  first  when  the 
performance  of   these   contracts   started,   approxi- 
mately ? 
«  *  *  *  » 

The  Witness:  The  first  of  the  six  contracts  is 
dated  April  15,  1952,  and  operations  under  that 
contract  were  started  within  a  few  days  after  that 
date. 

Q.  (By  Mr.  Heimann)  :  Would  you  tell  us  what 
the  financial  statement  that  you  have  just  referred 
to  shows  as  the  net  revenues  by  March  31,  1954, 
from  these  contracts'? 

Mr.  Mcoson:  Objected  to  on  the  grounds  it  is 
obviously  not  the  best  evidence.  He  has  a  financial 
statement  right  there  in  front  of  him  and  there  is 
no  reason,  at  least,  yet  [428]  advanced  why  that 
statement  can't  be  put  into  the  evidence. 

Trial  Examiner:    Overruled. 

The  Witness :    The  total  revenue  as  of  March  31, 
1954,  for  the  six  contracts  is  shown  on  the  finan- 
cial statement  as  $12,894,880.00. 
***** 

Q.  (By  Mr.  Heimann) :  You  stated  before,  if 
I  remember  correctly  and  correct  me  if  I'm  wrong, 
that  these  contracts  were  substantially  completed 
on  March  31,  1954? 

A.     Substantially  so,  yes. 

Q.  Do  you  know  which,  if  any,  of  the  contracts 
was  not  completed? 

A.  Contract  No.  NOy  74048  was  still  not  com- 
pleted at  that  time,  at  that  date. 
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Q.  Does  your  financial  statement  show  the 
amount  of  revenue  that  derives  from  that  contract? 

A.  As  of  that  date,  there  was  $1,223,746.00 
earned  revenue  from  that  contract.  According  to 
the  financial  statement. 

Q.  Now,  this  one  million  and  two  hundred  and 
some  thousand  dollars,  does  that  constitute  revenue 
from  operations  of  that  contract  that  were  actually 
completed?  A.     That  is  correct.  [429] 

Q.  Now,  Mr.  Coombs,  are  you  familiar  with  the 
nature  of  the  work  that  was  done  at  this  Artillery 
Range  pursuant  to  these  contracts'? 

A.     In  a  general  way,  yes. 

Q.  Would  you  tell  us  the  basis  on  which  you 
are  familiar  with  that? 

A.  In  the  first  place,  I  made  numerous  trips  to 
the  job.  In  the  second  place,  I  had  to  be  familiar 
with  at  least  the  various  buildings  and  structures 
that  were  being  erected  so  that  I  could  make  an 
intelligent  inspection  of  the  records. 

Q.  Would  you  tell  us  what  the  nature  of  that 
work  was  that  was  performed  at  Twenty-Nine 
Palms  ? 

A.  It  was  the  construction  of  a  more  or  less 
complete  military  camp  with  barracks  and  mess 
halls,  bachelor  officers'  quarters,  administration 
building,  warehouses,  two  chapels,  a  theater,  the 
usual  roads  and  utilities  and  electrical  installations 
that  go  with  that  type  of  installation. 

Q.  Do  you  know  for  whom  this  military  camp 
was  constructed? 


Loc.  1400,  Un.  Bro.  of  Carp,  and  Join.      467 

(Testimony  of  William  E.  Coombs.) 

A.  The  contract  was  with  the  United  States 
Navy  and  the 

Q.  When  you  say  the  contract  was  ''with  the 
United  States  Navy,"  does  that  mean  that  it  was 
awarded  by  the  United  States  Navyl 

A.     That  is  correct. 

Q.    I  see.  Go  ahead,  please. 

A.  The  title  of  the  contract  is  Construction  of 
Training  [430]  Facilities  for  Marine  Corps  Artil- 
lery Training.  The  last  time  I  was  on  the  job,  there 
were  about  10,000  Marines  there  so  I  take  it  that 
it  was  for  the  Marine  Corps. 

Q.  When  you  read  the  title  of  that  contract, 
that  was  the  title  of  one  contract? 

A.  That  was  the  title  of  the  contract  which  we 
were  talking  about  a  few  moments  ago  and  which 
Mr.  Nicoson  inspected. 

Q.  Would  you  tell  us  the  titles  of  the  other 
contracts?  A.    Yes.  One  at  a  time. 

Trial  Examiner:  Do  you  wish  to  inspect  them 
as  the  witness  refers  to  them? 

Mr.  Nicoson:  Just  so  I'm  sure  that  my  record 
is  being  made  properly,  I  understand  my  objection 
which  I  made  a  while  ago  is  running  to  all  this 
examination  ? 

Trial  Examiner :    Which  one  ? 

Mr.  Nicoson:  That  it  is  incompetent,  irrelevant, 
immaterial,  is  not  the  best  evidence,  is  hearsay,  no 
proper  foundations  have  been  laid  for  any  of  this 
testimony.  I  thought  we  had  an  understanding  on 
that  a  while  ago. 
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Trial  Examiner:  We  had  had  an  understanding 
as  to  a  continuing  objection  to  another  line  which 
was  terminated.  I  will  for  the  sake  of  the  record 
note  the  objection  from  this  point  forward  and 
overrule  the  objection.  Go  ahead. 

The  Witness:  I  have  here  another  document  en- 
titled Duplicate  Original  Contract  No  y  74122.  The 
title  of  that  contract [431] 

Q.     (By  Mr.  Heimann)  :    For  the  record,  would 

you  indicate  so  we  get  the  nomenclature  right,  I 

believe  the  ''N"  and  "0"  are  capitals  and  the  "y" 

is  a  small  letter,  is  that  right? 

A,     That  is  correct. 
***** 

A.  The  title  I  just  referred  to  NO  y  1722,  addi- 
tional buildings,  Third  Increment,  Marine  Corps 
Training  Center,  Twenty-Nine  Palms,  California. 

Shall  I  continue  reading  until  I'm  through? 

Q.    Yes. 

A.  I  have  another  contract  document  entitled 
Duplicate  Original,  Contract  No.  NO  y  74076.  The 
title  to  that  is  Additional  Buildings,  Second  Incre- 
ment at  the  Marine  Corps  Training  Center,  Twenty- 
Nine  Palms,  California.  [432] 

I  also  have  another  contract  document  entitled 
Duplicate  Original,  Contract  No.  NO  y  74038.  The 
title  of  this  contract  is  Nonpotable  Water  Distribu- 
tion System  and  Potable  Water  Storage  at  the 
Marine  Corps  Artillery  Range  Training  Facilities, 
Twenty-Nine  Palms  Area,  California. 

Original  Duplicate,   Contract  No.   NO  y  74037, 
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Main  Electric  Substation  Construction  of  Training- 
Facilities    at    Marine    Corps    Artillery    Training, 
Twenty- Nine  Palms  Area,  California. 

Another  Duplicate  Original,  Contract  No.  NO  y 
74048,  Additional  Buildings  and  Construction  of 
Training  Facilities  for  Marine  Corps  Artillery 
Training  at  Twenty-Nine  Palms  Area,  California. 

I  believe  that  is  all  six  of  them.  [433] 
***** 

Trial  Examiner:  Just  a  minute.  In  effect,  you 
are  doing  something  more  than  making  your  sug- 
gestion. As  I  understand,  you  are  asking  for  a 
statement  from  the  General  Counsel  as  to  the  theory 
upon  which  he  believes  this  line  of  inquiry  as  to 
this  witness  and  possibly  other  similar  testimony 
from  other  witnesses  may  be  relevant? 

Mr.  Grarrett:  I  think  Pardee  Construction  may 
belong  to  an  employers  organization  but  it  is  my 
best  information  they  don't  belong  to  the  same  em- 
ployers organization  that  the  witness'  firm  does. 

Mr.  Heimann:    That  is  correct.  I  will  state  that 

for  the  record.  [435] 

Mr.  Garrett:  Well,  now,  that  is  correct?  [436] 
***** 

Q.  (By  Mr.  Heimann) :  Mr.  Coombs,  I  believe 
you  indicated  and  correct  me  if  I'm  wrong,  that 
you  at  various  times  performed,  observed  the  iDer- 
formance  of  the  work  at  Twenty-Nine  Palms? 

A.     That's  correct.  [449] 

Q.  On  the  basis  of  this  observation  and  on  the 
basis  of  your  knowledge  gleaned  as  the  controller 
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of  Ford  J.  Twaits  Comx)any,  do  you  know  whether 
the  work  was  performed  by  the  joint  venture  pur- 
suant and  in  adherence  to  the  master  labor  agree- 
ment between  the  AGC  and  various  building  and 

construction  trades  unions? 
***** 

The  Witness:    Yes.  [450] 

***** 

Q.  (By  Mr.  Heimann) :  Mr.  Coombs,  on  what 
is  your  knowledge  based*? 

A.  My  knowledge  of  the  method  of  operation, 
or  the  knowledge  of  operation  under  the  master 
labor  agreement? 

Trial  Examiner :  Your  knowledge  as  to  the  man- 
ner and  extent  of  operation  under  the  master  labor 
agreement,  as  I  imderstood  it. 

Mr.  Heimann:    That's  right. 

The  Witness:  We  are  provided  by  the  company 
with  copies  of  the  master  labor  agreement  and  it 
is  part  of  my  job  to  see  that,  at  least,  insofar  as 
hiring  and  firing  practices  are  concerned,  that 
those,  and,  also,  pay  schedules,  that  the  master 
labor  agreement  is  followed  and  so,  in  the  course 
of  doing  my  job,  I  have  to  refer  constantly  to  that 
agreement. 

Q.  (By  Mr.  Heimann) :  Did  you  see  to  it, 
then,  that  in  the  performance  of  the  work  out  at 
Twenty-Nine  Palms,  the  master  labor  agreement 
was  followed  in  the  respects  that  you  indicate? 

Mr.  Nicoson:  I  object  to  that  on  the  grounds, 
obviously,  incompetent,  irrelevant  to  any  issues  be- 
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fore  you  now.  I'm  willing  to  concede  a  twilight 
zone  in  which  he  may  inquire  with  respect  to  the 
operation  of  this  company  on  the  jurisdictional 
company  but,  I'm  certainly  not  willing  to  concede 
that  he  has  a  right  to  inquire  into  the  application 
of  that  contract  and,  [451]  thereby,  reveal  joossible 
unfair  labor  practices  which  are  not  in  the  charge. 

There  is  no  charge  here  that  Ford  J.  Twaits, 
Morrison-Knudsen,  or  any  people  he  has  talked 
about  being  in  a  joint  venture  engaged  in  any  un- 
fair labor  practice.  Certainly,  we  are  expanding 
this  inquiry  to  needless  extent  when  we  go  try  to 
find  out  what  other  x^eople  have  done.  It  isn't 

Trial  Examiner :  Just  a  minute.  We  needn't  have 
extended  discussion.  I  apprehend  the  point. 

Mr.  Heimann:     I'm  not  trying  to  uncover  any 

unfair  labor  practices  and,  if  I  get,  at  least,  if  I 

get  a  positive  answer,  I  will  not  pursue  the  point 

any  further.  I  don't  think  I  have  to  go  further. 

Trial  Examiner:    Objection  overruled. 
***** 

The  Witness:  If  I  understand  the  question  cor- 
rectly, the  answer  would  be  yes. 

Q.  (By  Mr.  Heimann)  :  To  make  sure  that  you 
understand  the  question  correctly,  would  you  indi- 
cate what  your  "yes"  indicates? 

A.  It  was  my  job  to  see  that  the  master  labor 
agreement  was  [452]  followed  insofar  as  hiring 
and  discharge  practices  and  pay  scales  w^ere  con- 
cerned. In  discharge  of  those  duties  I  called  on  the 
job  quite  regularly  and  examined  the   records  of 
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^Yhat  had  been  done  and  discussed  the  practices  and 

procedures  with  personnel  on  the  job. 

***** 

Q.  (By  Mr.  Heimann) :  Mr.  Coombs,  do  you 
know  whether  the  Ford  J.  Twaits  Company  either 
by  itself  or  as  a  part  of  a  partnership  or  joint 
venture  has  been  performing  any  work  outside 
the  State  of  California  within  the  last  two  or  three 
years  ? 

A.     It  has  been  performing  such  work. 

Q.  Did  it  x^erform  such  work  by  itself  or  as 
part  of  a  [453]  partnership  or  joint  ventured 

A.     As  a  part  of  a  joint  venture. 

Q.  Tell  us  who  the  other  parties  to  the  joint 
venture  were. 

A.  One  other  party,  ]\Iorrison-Knudsen  Com- 
pany, Inc. 

Q.  Is  the  same  Morrison-Knudsen  Company, 
Inc.,  the  one  that  participated  in  the  work  at 
Twenty-Nine  Palms?  A.    Yes. 

Q.    And  where  was  the  work  j^^i'formed? 

A.  At  Xellis  Airforce  Base  near  Las  Vegas,  Ne- 
vada. 

Q.    TTas  there  a  sponsor  in  that  joint  venture? 

A.    Yes. 

Q.     T\lio  was  the  sx')onsor? 

A.     Ford  J.  Twaits  Company. 

Q.  In  tlio  course  of  your  duties  did  you  gain 
knovv'ledge  of  the  amounts  involved  in  the  perform- 
ance of  that  work,  I'm  referring  to  the  revenues? 

A.    Yes. 
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Q.    Either  revenues  or  costs?  A.    Yes. 

Q.  Do  you  know  what  the  approximate  amount 
was  and  indicate  whether  revenue  or  costs'? 

Mr.  Nicoson:  Objection  on  the  grounds  irrele- 
vant, inmiaterial,  incompetent.  Objected  to  on  the 
grounds  it  calls  for  a  conclusion  of  the  witness,  ob- 
jected to  on  the  grounds  it  calls  for  hearsay  and 
objected  to  on  the  grounds  not  the  [454]  best  evi- 
dence. 

Trial  Examiner:    Overruled. 

The  Witness:  The  gross  revenues  from  the  joint 
venture  contract  at  Las  Vegas,  the  Nellis  Airforce 
Base  that  I  referred  to,  will  run  when  the  job  is 
completed  between  ten  and  eleven  million  dollars. 

Q.  (By  Mr.  Heimann) :  Do  you  know  the  ap- 
proximate   time    when    work    was    begun    at    the 

Nellis 

***** 

A.     Approximately  June  1,  1953. 

Q.  And  is  there  presently  an  estimate  when  that 
work  is  to  be  completed? 

A.     It  is  substantially  complete  now. 

Q.  And  Avill  you  tell  us  what  the  work  consisted 
of  or  consists  of? 

A.  Within  the  bounds  of  security,  yes.  It  is  a 
job  that  is  confidential.  However,  I  can  say  that 
it  was  principally  for  ordnance  storage  structures. 

Trial  Examiner:  Was  the  other  party  to  the 
contract  the  [455]  government  agency? 

The  Witness:    Yes,  sir. 

Trial  Examiner:    Wliich  one? 
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The  Witness:    U.  S.  Engineers,  Army  Engineers. 

Q.  (By  Mr.  Heimann) :  When  you  say  ord- 
nance storage,  does  that  refer  to  Army  ordnance 
storage  or  is  that  not  correct? 

A.  I  take  it  that  it  would  mean  any  kind  of 
ammunition  that  comes  under  the  classification  of 
ordnance.  [456] 

*     *     •3fr     *     * 

Cross  Examination 

Q.  (By  Mr.  Nicoson)  :  Mr.  Coombs,  I  take  it 
that  the  figures  you  have  mentioned  here  this  morn- 
ing with  respect  to  these  various  operations,  costs, 
revenues  and  so  forth  are  matters  of  record,  you 
have  records  of  them?  A.     That  is  correct. 

Q.     And  that  those  records  are  in  your  office? 

A.  For  the  most  part,  yes.  Either  there  or  on 
the  job. 

Q.     And  that  your  office  is  here  in  Los  Angeles? 

A.    Yes. 

Q.  And,  also,  I  take  it  that  you  have  not  been 
requested  to  bring  those  records  here? 

A.     That  is  correct. 

Mr.  Nicoson :  I  think  that  is  all  the  cross  exami- 
nation I  have. 

I  now  move  to  strike  the  entire  testimony  of  this 
witness  on  the  grounds  that  the  testimony  is  indi- 
cated by  the  witness  is  hearsay,  that  his  testimony 
is  not  of  the  best  evidence  as  he  has  indicated  by 
his  testimony,  that  there  are  records  in  his  posses- 
sion and  control  which  are  capable  of  being  pro- 
duced which  have  not  been  requested,  that  his  testi- 


hoc.  1400,  Un.  Bro,  of  Carp,  and  Join.      475 

(Testimony  of  William  E.  Coombs.) 

mony   is    incompetent,    irrelevant  and    immaterial 

and  highly  prejudicial  to  the  respondent  unions  in 

this  proceeding. 

Trial  Examiner:    Does  that  complete  it? 

Mr.  Mcoson:    That  is  complete.  [462] 

Trial  Examiner:     For  the  record  the  objection 

is  overruled— motion  to  strike  is  denied.  [463] 


*  *  *  *  * 


FRANK  E.  BOYCE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  having  been  previously  duly  sworn,  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination— (Continued) 

Q.  (By  Mr.  Heimann) :  Mr.  Boyce,  have  you 
brought  with  you  again  the  document  that  has  been 
marked  G.C.  3,  the  document  that  has  been  marked 
O.C.  3  in  this  case?  A.    Yes. 

Q.  Will  you  tell  us  if  that  is  a  document  you 
have  used  in  1954  in  your  capacity  as  labor  rela- 
tions director  of  the  AGC  ?  A.     Yes. 

Mr.  Mcoson:    Objected  to  as  immaterial. 

Trial  Examiner:    Pardon? 

Mr.  Mcoson:    Objected  to  as  immaterial. 

Trial  Examiner:    Overruled.  [466] 

Mr.  Mcoson:  Whether  he  used  it  or  not  doesn't 
prove  anything. 

Trial  Examiner:    Overruled. 

Q.  (By  Mr.  Heimann) :  And  will  you  tell  us 
whether  you  used  that  document  of  which  G.C.  3 
for  identification  is  a  copy  in  your  dealings  with 
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employer  memliers  or,   rather,  members  of  AGO? 

Mr.  Nicoson:    Same  objection. 

Trial  Examiner:    Overruled. 

The  Witness :    Yes. 

Q.  (By  Mr.  Heimann) :  Would  you  tell  us 
whether  you  used  the  document  of  which  this  is 
a  copy  in  your  dealings  with  various  labor  unions 
in  the  building  and  construction  field*? 

Mr.  Nicoson:     Same  objection. 

Trial  Examiner:    Overruled. 

The  Witness:    Yes. 

Q.  (By  Mr.  Heimann) :  When  you  used  this 
document  of  which  G.C.  3  for  identification  is  a 
copy,  were  you  under  the  impression  that  it  consti- 
tuted the  then  current  contract  between  the  AGO 
and  various  l)uilding  and  construction  trades 
luiions  ? 

Mr.  Nicoson:  I  object  to  what  his  impression 
was  on  the  grounds  it  is  immaterial,  incompetent, 
and  irrelevant. 

Trial  Examiner:    Overruled. 

Tlie  Witness:    Yes.  [467] 

Q.  (By  Mr.  Heimann) :  Bid  you  convey  that 
imjU'ession  to  the  members  of  AGO  that  you  were 
dealing  with? 

Mr.  Nicoson:    Same  o])joction. 

The  Witness:    Yes. 

Trial  Examiner:     For  the  record,  the  objection 

is  overruled. 

***** 
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Q.  (By  Mr.  Heimann)  :  Did  any  of  the  mem- 
bers of  AGC  ever  challenge  your  impression  which 
you  stated  you  conveyed  to  them  that  that  docu- 
ment represented  the  then  current  contract  be- 
tween the  AGC  and  various  building  and  construc- 
tion trades  unions? 
***** 

Mr.  Nicoson:  I  object  to  it  on  the  ground  first, 
it  is  incompetent  and  irrelevant  and  immaterial. 
Second,  it  calls  [468]  for  hearsay  answer,  third, 
that  it  is  compound;  fourth,  that  it  calls  for  con- 
clusion of  the  mtness;  and  fifth,  it  assumes  facts 
not  in  evidence. 

Trial  Examiner:     What  fact  not  in  evidence? 

Mr.  Nicoson:     That  he  was  ever  consulted  in  a 

challenging  manner. 

Trial  Examiner:    Objection  overruled. 
***** 

Q.  Maybe  you  misunderstood  my  question.  I  will 
rephrase  it. 

Did  any  member  of  the  AGC  to  whom  you  con- 
veyed the  impression  that  that  was  the  then  cur- 
rent contract  between  the  AGC  and  the  building 
and  construction  trades  unions  ever  claim  that  this 
was  not  the  then  current  contract? 

Mr.  Nicoson:     Same  objection. 

Trial  Examiner:    Overruled. 

The  Witness:    No. 

Q.  (By  Mr.  Heimann)  :  Did  any  labor  union 
to  whom  you  [469]  conveyed  the  impression  that 
that  was  the   then   current   contract   between   the 
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AGO  and  these  unions  claim  that  this  was  not  the 
then  current  contract  between  the  AGO  and  these 
unions  ? 

Mr.  Nicoson:  I  object  to  that  on  the  same 
ground,  immaterial,  incompetent  and  irrelevant. 
Also  assumes  facts  not  in  evidence.  I  don't  believe 
he  testified  that  he  conveyed  the  impression  to  any 
labor  unions.  I  think  up  to  now  that  he  had  con- 
veyed his  impression  that  it  was  a  contract  to  mem- 
bers of  AGC  but  not  to  members  of  labor  unions 
or  has  any  question  been  propounded  to  this  wit- 
ness which  indicates  he  ever  had  any  request  for 
impression  from  anybody  from  the  labor  unions. 

Trial  Examiner:     I  believe  the  record  is  com- 
plete in  that  respect.  The  objection  is  overruled. 
***** 

The  Witness:     No. 

Q.  (By  Mr.  Heimann)  :  Did  you  use  the  docu- 
ment of  which  G.C.  3  for  identification  is  a  copy 
in  your  dealings  with  the  Los  Angeles  District 
Council  of  Carpenters  or  any  of  its  affiliated  local 

unions?  [470] 
***** 

Trial  Examiner:  Let's  have  a  specification  as 
to  time. 

Q.  (By  Mr.  Heimann) :  My  question  relates  to, 
let's  say,  the  last  half  of  1953  and  first  two  months 
of  1954.      *  *  *  ^  * 

The  Witness:  Well,  as  far  as  using  that,  that 
covers  a  whole  lot  so  I  don't  know  how  to  answer 
the  question. 
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Q.  (By  Mr.  Heimann) :  Did  you  ever  cite  the 
contract  during  that  period  to  any  of  these  unions  ? 

A.  If  you  will  ask  me  if  I  discussed  it  or  some- 
thing like  that  with  those  people,  the  answer  would 
be  yes,  I  have. 

Q.  Now,  did  any  of  these  unions  claim  at  that 
time  or  at  those  times  that  this  document  was  not 
the  contract  that  was  then  in  effect  between  the 
AGrC  and  these  unions?  A.     No. 

Mr.  Nicoson:  May  I  inquire  when  he  says  ''these 
unions,"  he  is  talking  about  the  Los  Angeles  Dis- 
trict Council  of  Carpenters  or  its  affiliated  unions? 

Trial  Examiner:     Yes. 

Mr.  Heimann:    That's  right.  [471] 

Q.  (By  Mr.  Heimann) :  Did  you  during  the 
same  period  of  time  discuss  this  document  with 
the  San  Bernardino  and  Riverside  Counties  Coun- 
cil of  Carpenters  or  any  of  its  affiliated  unions? 

Trial  Examiner:     Speaking  still  of  the  last  half 

of  '53  and  first  two  months  of  '54. 

The  Witness:     I  don't  think  that  I  did.   [472] 
***** 

Q.  (By  Mr.  Heimann) :  Mr.  Boyce,  did  any 
member  of  AGC  or  of  BCA  or  any  representative 
of  any  building  on  construction  trades  imion  which 
is  listed  in  Gr.C.  3  for  identification  ever  advance 
the  contention  to  you  in  your  capacity  as  labor  re- 
lations director  of  AGC  that  the  document  of  which 
G.C.  3  [473]  for  identification  is  a  copy  did  not 
constitute  the  then  current  contract  between  AGC 


480         National  Labor  Relations  Board  vs. 

(Testimony  of  Frank  E.  Boyce.) 
and  various  building  and  construction  trades  un- 
ions, and  my  question  relates  to  the  same  time  as 
the  previous  few  questions. 

Mr.  Nicoson:  Object  to  the  question  on  the 
grounds  incompetent,  irrelevant,  immaterial,  com- 
pound, lengthy,  unintelligible,  calls  for  a  conclusion 
of  the  witness,  legal  conclusion  of  the  witness  which 
this  witness  has  not  shown  any  expert  witness  from 
which  he  may  formulate  an  answer,  also  calls  for 
hearsay  not  binding  upon  the  parties  in  this  pro- 
ceeding. 

Trial  Examiner:    Overruled. 
****** 

A.  May  I  ask  if  I  know  the  question?  You 
asked  me  did  anybody  ever  deny  that  this  was  not 
a  part  of  the  official  agreement? 

Trial  Examiner:  Did  they  ever  deny  or  chal- 
lenge that  agreement? 

The  Witness:    No,  no. 

Q.  (By  Mr.  Heimann) :  Now,  Mr.  Boyce,  as 
labor  relations  director  of  the  AGC,  have  you  had 
frequent  occasion  to  use  the  document  of  which 
G.C.  3  is  a  copy  and  to  discuss  it  with  other  inter- 
ested persons  during  the  same  period?  [474] 
***** 

The  Witness:     Yes,  I  have  discussed  the  agree- 
ment with  other  people.  [475] 
***** 

Q.  (By  Mr.  Heimann)  :  Mr.  Boyce,  during  that 
period,  did  you  treat  the  document  of  which  G.C.  3 
is  a  copy  as  the  then  current  contract  between  the 
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AGO    and    the    building    and    construction    trades 

unions  ? 

Mr.  Nicoson:  I  will  have  to  make  the  same  ob- 
jection that  I  have  been  making  to  this  line  of 
testimony  all  the  way  through. 

Trial  Examiner:     Overruled.  [476] 
*  *  *  *  * 

The  Witness:  I  would  have  to  answer  the  ques- 
tion this  way,  about  the  word  'Hreat,"  it  was  the 

agreement  that  was  being  used  at  that  time. 
***** 

Voir  Dire  Examination 

Q.     (By   Mr.    Garrett) :     These    questions,    Mr. 

Boyce,  are  all  going  to  be  concerning  the  looseleaf 

booklet  here  that  has  been  marked  G.C.  3  on  the 

front  page.  [477] 
***** 

Q.  It  contains,  it  is  a  fact,  is  it  not,  that  it  con- 
tains no  actual  signatures,  that  is,  written  signa- 
tures for  reproduction  of  written  signatures'? 

A.     That's  right. 

Q.  Now,  at  the  end  of  that  text  beginning  on 
page  numbered  1  which  begins,  "This  agreement 
entered  into  this  3rd  day  of  June,  1946,"  we  find 
the  end  of  that  on  Page  29,  do  you  not? 

A.    Yes. 

Q.  Let's  see,  then,  the  way  rate  section  comes 
in  and  wage  rates  for  sub-trades  come  in.  This 
document  that  we  began  to  look  at  on  page  num- 
bered  1,   I   can't   find   that   it   contains   even   any 

printed  signatures,  can  you?  A.    No.  [478] 

***** 
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Q.  (By  Mr.  Garrett)  :  Is  it  not  a  fact,  Mr. 
Boyce,  that  you  know  of  your  own  knowledge  that 
Pages  1  to  29  of  G.C.  3  are  not  a  true  copy  of  any 
document  that  ever  existed? 

Mr.  Heimann:  Objected  to  as  immaterial  within 
view  of  the  Trial  Examiner's  ruling  and  of  the 
facts  stated  in  my  prior  remarks. 

Trial  Examiner:     Sustained  as  to  voir  dire  only. 

Mr.  Garrett:  May  I  offer  to  prove  by  this  wit- 
ness that  if  permitted  to  answer  the  question  he 
will  testify  that  pages  [494]  1  to  29  of  G.C.  3  are 
not  a  true  copy  of  the  purported  agreement  of 
June  3rd,  1946,  or  a  substantial  copy  of  that  agree- 
ment, either,  as  originally  made  or  thereafter 
amended. 

Mr.  Heimann:  I  will  object  to  the  acceptance 
of  the  offer. 

Trial  Examiner:    The  offer  is  rejected  as  to  voir 

dire  only.  [495] 
***** 

Trial  Examiner:  Well,  it  was  not  my  impres- 
sion, whatever  Mr.  Heimann  may  have  said  in  his 
most  recent  marks,  it  was  not  my  impression  that 
the  offer  was  made  of  G.C.  3  as  an  offer  of  a  copy 
of  the  1946  agreement  per  se. 

Mr.  Heimann:  Your  impression  is  correct,  may 
I  say. 

Trial  Examiner:  It  was  my  impression  that 
G.C.  3  was  offered  as  a  document  which  was  iden- 
tified by  the  witness  as  one  identical  in  every  re- 
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spect  that  he  could  discover  with  the  document  in 

his  office. 

Mr.  Garrett:  In  that  event,  it  has  utterly  no 
probative  value  on  the  question  of  what's  in  the 
1946  agreement.  After  all,  our  fundamental  ques- 
tion is  what's  in  the  1946  agreement. 

Trial  Examiner:  I  understand  that  is  respond- 
ent's [499]  contention  in  this  proceeding.  Mr.  Hei- 
mann  is  at  liberty  to  make  a  different  contention 
and  if  he  does  so,  I  will  be  compelled  as  the  trier 

of  fact  to  accept  either  his  contention  or  yours. 
***** 

Q.     (By  Mr.  Garrett) :     Isn't  it  a  fact  that  you 

do  not  know  if  Pages  1  to  42  are  true  copies  except 

of  the  printed  copy  that  you  have  in  your  office? 

A.    Yes.  [504] 
***** 

Q.  Now,  will  you  go  to  the  back  of  the  book 
and  look  over  [509]  all  the  yellow  pages  contained 
there  under  the  heading  "  Statewide  Pipeline  Agree- 
ment," Page  No.  1  to  15,  inclusive,  followed  by  a 
yellow  page  marked  1.  Will  you  look  over  those 
yellow  pages?  That  would  be  the  last  16  pages  of 
the  book. 

I  think  you  have  testified  that  the  AGO  prepares 
this  book  from  time  to  time  from  which  G.C.  3  is  a 
printed  copy?  A.    Yes. 

Q.  And  I  presume  that  the  AGO  which  you  rep- 
resent uses  the  same  plan  and  system  in  preparing 
all  portions  of  the  book,  is  that  correct? 

A.    Yes. 
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Q.  Now,  referring  to  the  white  pages  that  I 
asked  you  to  have  in  mind,  have  you  ever  seen  the 
original  of  the  purported  agreement  of  1946  which 
has  been  discussed  here  ^ 

Mr.  Heimann:  May  I  have  a  standing  objection 
to  this  line  of  questioning? 

Trial  Examiner:  You  have  a  standing  objection 
to  all  portions  of  voir  dire  examination  which  re- 
lates to  the  1946  agreement  or  alleged  1946  agree- 
ment. 

Mr.  Heimann:    Thank  you. 

The  Witness :    Yes. 

Q.     (By  Mr.  Garrett)  :    And  when  was  that"? 

A.     Well,  in  '46,  I'm  sure. 

Q.  Was  the  copy  of  the  document  you  saw  the 
original  copy?  A.     Yes.  [510] 

Q.     And  was  it  a  typewritten  document? 

A.  Mimeographed  copy.  Typewritten  to  start 
with,  yes. 

Q.  And  now,  with  respect  to  the  typewritten 
copy  which  you  saw,  that  was  the  original  copy, 
was  it  not?  A.    Yes. 

Q.  The  first  copy  that  was  prepared  and  the 
one  that  you  considered  was  the  agreement  was  a 
document  consisting  of  typewritten  pages,  right? 

A.     Right. 

Q.  And  the  document  that  stated  at  its  begin- 
ning that  it  was  an  agreement  made  and  executed 
on  the  3rd  day  of  June,  1946,  correct? 

A.     I  couldn't  say. 

Q.     Well,  you  recall  that  it  bore  somewhere  near 
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its  heading A,     That's  right. 

Q.    a  typewritten  date   and  that  that  date 

was  in  1946.  You  recall  that,  don't  you*? 

A.    Yes. 

Q.  And  you  recall  that  it  contained  the  lan- 
guage that  it  would  be  binding  upon  such  members 
of  your  association  who  signed  the  contract,  is  that 
not  a  fact,  it  referred  to  the  contractors  signatory 
thereto,  didn't  if?  A.     That's  right. 

Q.  And  it  said  that  they,  and  they  alone,  mem- 
bers would  be  bound  by  the  agreement  were  the 
ones  who  became  signatories?  [511] 

A.    Right. 

Q.  Isn't  it  a  fact  that  that  document,  that  type- 
written document  that  you  saw  in  1946  which  was 
the  original  agreement  of  1946  didn't  have  any 
contractor  signatures  on  it?  A.    Well 

Q.  Just  answer  that  question,  isn't  it  a  fact 
that  that  docmnent,  that  original  document,  didn't 
have  sniything  contractor  signatures  on  it? 

A.    Yes. 

Q.  You  mean  by  that  answer  that  it  didn't  have 
any  contractors'  signatures  on  it,  I  presume,  am  I 

correct?  A.     You  are  right.  [512] 

*  *  *  *  * 

Q.  (By  Mr.  Garrett)  :  Isn't  it  a  fact,  Mr.  Boyce, 
that  you  know  that  after  that  typewritten  original 
was  typed  up  and  after  that  typewritten  original 
was  completed,  that  a  photostat  was  made  ui:)  by 
which  the  signatures  of  certain  contractors  were 
represented  to  be  attached  to  that  original  agree- 
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ment  of  1946,  that  those  signatures,  as  a  matter 
of  fact,  were  photostated  from  the  agreement  exe- 
cuted in  1942,  that  is,  that  the  photostats  showed 
an  agreement  which  was  typed  in  1946  but  showed 
signatures  on  that  agreement  that  were  affixed  to 
a  document  in  1942. 

Will  you  state  whether  or  not  you  know  that 
to  be  a  fact? 

A.  Well,  may  I  say  a  few  words  before  I  an- 
swer the  question"? 

Q.  You  can  answer  the  question  first  and  then 
explain  your  answer  any  way  you  want. 

Trial  Examiner:     I  think  so. 

The  Witness :    All  right,  the  answer  would  be  no. 

Q.  (By  Mr.  Garrett)  :  Isn't  it  a  fact  that  you, 
yourself,  heard  Mr.  Shaw  say  that  that  was  the 
w^ay  the  photostat  was  made  up,  that  they  took  the 
1946  typewritten  sheet  and  photostated  on  to  it  the 
1942  signatures? 

Mr.  Heimann:     I  object  to  the  question.   That 

assumes  facts  not  in  evidence,  indefinite  as  to  time 

and  place. 

Trial  Examiner:    Sustained.  [513] 
***** 

Q.  (By  Mr.  Garrett) :  Well,  as  a  matter  of 
fact,  a  typewritten  agreement  prepared  in  1946, 
that  document  wasn't  sent  around  to  various  mem- 
bers for  their  signatures,  was  it? 

A.     '46  agreement? 

Q.     That's  right.  A.     I  don't  have  to  say. 

Q.     The  agreement,  the  writing  that  was  typed. 
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it  was  never  sent  around  to  any  of  your  members 

for  signature,  was  it?  A.     I  think  it  was. 

Q.     You  think  it  was?  A.     I  think  it  was. 

Q.     Do  you  know?  A.     No,  I  don't. 

Q.  Isn't  it  a  fact  that  you  never  saw  any  of 
your  members  or  any  contractors  actually  sign  that 
agreement,  isn't  that  a  fact? 

A.  Well,  I'd  have  to  say,  no,  because  during 
that  time  I  must  have  seen  one  sign  the  agree- 
ment. 

Q.  You  think  you  remember  seeing  some  con- 
tractor sign  on  it  but  you  can  not  remember  the 
name  of  the  contractor  or  the  [514]  firm  that 
so  signed,  right?  A.     That's  right. 

Q.  But  you  at  that  time  were  Mr.  Shaw's  as- 
sistant, correct? 

A.  No,  I  was  assistant  to  Joe  Christian  at  that 
time. 

Q.  Did  Mr.  Christian — well,  yes,  you  were  the 
assistant  labor  relations  manager  of  AGC? 

A.     That's  right. 

Q.  And  the  fact  of  the  matter  is,  is  it  not,  Mr. 
Boyce,  that  no  copy  of  the  1946  original  agreement 
bearing  the  signatures  of  any  of  your  contractor 
members  was  ever  delivered  back  to  the  labor  un- 
ions by  the  AGC  or  by  anyone  else,  as  far  as  you 
know? 

Mr.  Heimann:  Object  to  that  question.  Whether 
a  signed  copy  was  delivered  to  labor  unions  doesn't 
even  have  any  bearing  of  whether  the  contract  was 
executed.  That  is  my  objection  in  addition  to  my 
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standing   objection  that  the   whole   line   is   irrele- 
vant. 

Trial  Examiner:    Overruled. 

The  Witness:     What  was  the  question? 

Trial  Examiner:  Will  the  reporter  please  read 
the  question? 

(The  question  was  read.) 

Q.     (By  Mr.  Garrett):    Isn't  that  the  fact? 

A.    Yes.  [515] 
***** 

Mr.  Garrett:  The  respondents  object  to  the  ad- 
mission of  G.C.  3  in  evidence  upon  the  grounds 
that  it  is  not  the  best  evidence,  that  it  is  hearsay 
as  to  these  respondents,  that  it  contains  no  evidence 
in  and  of  itself  of  the  execution  of  any  document 
either  the  original  of  which  it  purports  to  be  sec- 
ondary evidence  or  any  other,  that  no  proper  foun- 
dation has  been  laid  and  that  it  is  incompetent, 
irrelevant  and  immaterial. 

In  that  connection  I  will  be  very  brief.  I  want 
to  stress  four  points. 

The  document  which  General  Counsel  is  trying 
to  prove  is  a  document  which  states  that  it  will  be 
binding  only,  not  upon  the  Associated  General  Con- 
tractors, but  only  upon  such  of  the  Associated  Gen- 
eral Contractor  members  who  become  signatory 
thereto  and  the  document  on  its  face  shows  no 
signatures  of  any  contractor  members. 

Trial  Examiner:  You  are  speaking  about  G.C. 
3,  or  the  purported  original? 

Mr.  Garrett:     The  purported  original  as  estab- 
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lished  by  secondary  evidence  and  the  secondary 
evidence,  the  undisputed  evidence  is  that  there  is 
no  signature  upon  the  document  binding  any  em- 
ployer party,  employer  parties  referred  to  as  con- 
tractors. The  contract  is,  by  its  terms,  insofar  as 
we  know  them,  not  a  contract  between  the  unions 
[523]  as  organizations  and  the  Associated  General 
Contractors  of  an  organization,  but  a  contract  be- 
tween the  unions  on  the  one  side  and  such  con- 
tractor members  of  the  Associated  General  Con- 
tractors as  has  become  signatory  thereto.  All  the 
evidence  before  us  shows  that  there  is  no  signa- 
ture of  any  contractor  members.  [524] 
***** 

Now,  our  other  contention  we  make  as  to  the 
inadmissibility  of  G.C.  2  is  that  the  testimony  of 
this  witness  clearly  shows  that  the  G.C.  3  is  a 
copy  of  a  printed  document  prepared,  according 
to  the  witness,  by  the  witness'  organization  accord- 
ing to  a  scheme  and  plan  which  it  follows  for  its 
own  use  and  the  use  of  its  members.  There  is  no 
testimony  either  in  the  record  or  from  this  witness 
that  the  documents  of  which  G.C.  3  is  a  repre- 
sentative are  ever  communicated  to  any  respond- 
ents in  this  case  and  the  Associated  General  Con- 
tractors with  which  the  witness  is  [525]  connected 
is  not  a  respondent  in  this  case.  There  is  no  evi- 
dence of  any  kind  charging  the  respondents  in  this 
case  with  having  received  or  with  having  knowledge 
of  G.C.  3,  or  the  type  of  publication  of  which  G.C. 
3  is  a  copy. 
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In  view  of  the  state  of  the  record,  the  founda- 
tion fails  upon  another  point.  The  foundation  fails, 
first,  because  it  shows  on  its  face  affirmatively  that 
the  secondary  evidence  is  not  secondary  evidence 
of  the  executed  document.  It  shows  on  its  face  that 
the  secondary  evidence  must  be  presumed  to  be  a 
document  which  has  not  been  executed  by  any  con- 
tractor members  of  the  AGC.  It  fails  because  it 
fails  to  show  that  ever,  at  any  time,  the  respond- 
ents here  have  had  knowledge  of  or  been  bound 
by  or  have  been  parties  to  the  purported  agree- 
ment which  is  G.C.  3  and  it  fails  on  the  fourth 
point  in  that  the  affirmative  testimony  of  this  sec- 
ondary evidence  was  never  delivered.  In  other 
words,  he  has  testified  that  the  writing  was  made. 
He  has  testified  that  "I  think  it  was  signed  by 
some  contractor,  or  contractors,  I  can't  remember 
their  names."  But,  he  says,  the  document  when  and 
if  so  signed  was,  and  this  is  positive  testimony, 
never  delivered  to  the  unions.  With  that  state  of 
the  evidence,  we  claim  no  proper  foundation  has 
been  laid. 

That  is  all.  *****   [526] 

Q.  (By  Mr.  Heimann) :  Mr.  Boyce,  I  show  you 
a  document  that  has  been  marked  G.  C.  7  for  iden- 
tification and  I  will  show  it  to  counsel  first  although 
he  has  seen  it  before. 

This  document  has  previously  been  identified  on 
the  record  by  Mr.  Cox,  the  staff  counsel  of  AGC. 
Mr.  Boyce,  I  represent  to  you  as  I  represent  to  the 
Trial  Examiner  and  all  interested  parties  that  this 


Loc.  1400,  Un.  Bro.  of  Carp,  and  Join.      491 

(Testimony  of  Frank  E.  Boyce.) 

document  was  given  to  me  by  Mr.  Cox  and  I  will 

ask  you  what  that  is. 

A.  Without  going  all  through  it,  I  would  just 
have  to  say  it  is  just  exactly  as  the  heading  says,  an 
Amendment  to  AGC  and  BCA  Southern  California 
Master  Labor  Agreement. 

Q.  Do  you  recognize  any  signatures  on  that  doc- 
ument ? 

A.  Well,  I  would  recognize  Mr.  Shaw's  signa- 
ture. 

Q.  Is  the  name  of  Spencer  Webb  on  that  docu- 
ment?   Do  you  recognize  that  signature? 

A.     Yes,  I  do. 

Q.  Do  you  recognize  it  as  the  signature  of  Mr. 
Webb?  A.    Yes. 

Mr.  Heimann:  I  am  not  sure  if  the  record  con- 
tains a  stipulation  by  the  respondent  unions  that 
the  name  of  J.  F.  Cambiano  thereon  is  the  signature 
of  ]\rr.  Cambiano. 

Mr.  Nicoson:     If  it  doesn't,  we  will  admit  it  is 

Mr.  Cambiano's  signature.   [543] 
*  »  *  *  * 

Mr.  Heimann:    Thank  you  for  the  stipulation. 

Q.  (By  Mr.  Heimann)  :  Mr.  Boyce,  have  you 
brought  with  you  at  my  request  a  document  entitled 
1950  resolution  to  continue,  or  words  to  that  effect? 

A.  That  is  the  document  that  I  believe  you  re- 
quested. 

Q.  Mr.  Boyce,  would  you  tell  us  what  that  docu- 
ment is? 

A.     I  believe  this  is  as  the  heading  states,  Resolu- 
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tion  to  Continue  the  AGC-AFL  Southern  California 

Master  Labor  Agreement. 

Trial  Examiner:  Do  I  understand  your  response 
to  be  you  believe  on  the  basis  of  personal  knowledge 
the  heading  is  fully  what  it  indicates? 

The  Witness:    Yes.  [545] 

Trial  Examiner:    Very  well. 

Mr.  Heimann:  Mr.  Examiner,  of  course,  I'm  not 
offering  this  in  evidence  right  now.  However,  I 
would  like  to  state  at  the  present  point  that  I  con- 
cede that  this  document  does  not  contain  the  signa- 
tures of  the  United  Brotherhood  of  Carpenters  and 
Joiners  of  America  or  the  Los  Angeles  County  Dis- 
trict Council  of  Carpenters,  that  it  is  my  informa- 
tion and  belief  that  this  document  was  never  signed 
by  the  L^nited  Brotherhood  of  Carpenters  or  the 
Los  Angeles  District  Council  of  Carpenters,  that  I 
attach  no  independent  significance  to  this  document, 
that  at  the  time  I  will  offer  it  I  will  do  so  merely 
for  the  purpose  of  explaining  the  settlement  agree- 
ment which  is  G.  C.  6  for  identification  which  I 
will  offer  in  evidence  and  which  has  reference  and, 
I  believe,  incorporates  by  reference,  at  least,  parts 
of  the  resolution  to  continue  which  is  G.  C.  16  for 
identification  and  that  is  the  purpose  for  which  I 
will  offer  it. 

(Thereupon  the  document  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  16 
for  identification.) 

Trial  Examiner:    Very  well. 

Q.     (By  Mr.  Heimann) :    Mr.  Boyce,  you  stated 
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that  you  attended  certain  negotiation  meetings  be- 
tween the  AGO  and  the  unions  concerned  prior  to 
1954?  A.     Yes. 

Q.  During  that  time  would  you  tell  us  whether 
these  meetings  [546]  were  conducted  only  between 
AGO  and  the  unions  or  betvv^een  AGO  and  BCA 
jointly  and  the  unions? 

Mr.  Nicoson:  Objected  to  on  the  grounds  com- 
pound, no  foundation  having  been  laid. 

Trial  Examiner:    Overruled. 

The  Witness :  Would  you  give  me  the  years  that 
you  mentioned? 

Q.  (By  Mr.  Heimann)  :  All  right,  how  about 
1953? 

A.  Yes,  it  was  a — joint  meetings  at  that  time 
with  the  BCA  and  so  forth. 

Q.     How  about  1952? 

A.     Joint  meetings  with  the  BCA. 

Q.     How  about  1951?  A.     Joint  meetings. 

Q.     How  about  1950?  A.     Joint  meetings. 

Q.     I  believe  there  were  negotiations  in  1948? 

A.  If  you  wish  me  to  make  a  statement,  I  can 
make  it  clear  for  you  that  there  have  been  joint 
meetings  since  the  BCA  become  a  part,  been  joint 
meetings. 

Q.     Since  they  became  a  part  of  what? 

A.    Became  a  part  of  the  agreement. 

Q.  I  see.  When  did  the  BCA  become  a  part  of 
the  agreement?  A.     That  I  can't  say. 

Q.     If  you  remember. 

A.  I  just  don't  remember  the  year,  I  really 
don't. 
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Q.  Yon  don't  remember  the  year  bnt  you  know 
that  by  1950  they  were  a  part  of  the  agreement? 

A.     Yes. 

Trial  Examiner:  Well,  I  would  like  to  get  clear 
for  the  record  the  significance  of  this  phrase  "part 
of  the  agreement."  Am  I  correct  in  assuming,  Mr. 
Boyce,  when  you  speak  of  BCA  becoming  part  of 
the  agreement  you  speak  of  a  situation  in  which  an 
organization  known  as  BCA  undertook  to  negotiate 
agreements  with  the  building  and  construction 
trades  unions  in  Southern  California,  is  that  what 
you  mean  by  becoming  part  of  the  agreement  ? 

Tlie  Witness:  Yes,  they  become  part  of  the  exist- 
ing agreement,  that  is  true. 

Q.  (By  Mr.  Heimann) :  Now,  during  those 
years  v/hen  BCA,  as  you  put  it  and  explained  it, 
was  part  of  the  agreement,  did  the  BCA  and  the 
AGC  have  identical  or  joint  agreements  with  the 
unions  or  did  they  have  separate  and  different 
agreements  with  the  unions? 

A.     No,  there  were  joint  agreements. 

Q.     They  were  joint  agreements?  A.    Yes. 

Q.  Does  that  mean  that  they  consisted  of  one 
instrument  naming  both  BCA  and  AGC?  [548] 


***** 


The  Witness:     Yes. 

Q.  (By  Mr.  Heimann) :  Now,  Mr.  Boyce,  have 
you  brought  with  you  at  my  request  a  list  of  the 
members  of  AGC  in  1953? 

A.  Brought  the  roster  of  the  membership  as  you 
requested. 
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Mr.  Heimann:  Would  the  reporter  please  mark 
the  document  G.  C.  17?  *  *  *  *  *  [549] 

Mr.  Heimann:  Yes,  I  would  like  to  offer  it  in 
evidence. 

Trial  Examiner:  Very  well.  I  will  ask  at 
this  time,  Mr.  Nicoson,  if  in  the  light  of  the  record 
up  to  this  point  any  objections  other  than  those 
previously  presented  are  pressed  by  the  respondent 
unions. 

Those  objections,  for  your  information,  according 
to  my  notes  made  directly  from  the  transcript  dur- 
ing the  noon  recess,  are  lack  of  foundation,  hear- 
say as  to  the  respondents,  irrelevant  and  immate- 
rial. 

Mr.  Nicoson:  We  stand  on  the  same  objection. 
»  *  *  *  * 

Trial  Examiner :  Whatever  the  situation  may  be 
with  respect  to  the  1946  contract,  my  ruling  with 
respect  to  G.  C.  3  is  not  intended,  therefore,  to  indi- 
cate that  I  believe  it  to  be  admissible  as  secondary 
evidence  of  the  1946  contract.  I  believe  it  to  he 
admissible  only  as  a  conformed  copy  or  duplicate 
original  of  a  document  referred  to  and  used  as  a 
contract  by  Mr.  Boyce  during  the  period  previously 
stated.  Since  my  ruling  is  based  upon  these 
grounds,  I  overrule  the  objections  presented  on  be- 
half of  the  respondent  unions  and  receive  the  docu- 
ment in  evidence  as  indicated. 

(The  document  heretofore  marked  General 

Counsel's  Exhibit  No.  3  for  identification  was 

received  in  evidence.)  [573] 
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AGC  -  AFL 

SOUTHERN  CALIFORNIA 

MASTER  LABOR  AGREEMENT 

Administrative  Articles 

The  Associated  General  Contractors  of  America 

(Cut) 

June  1,  1953 

***** 

Labor  Agreement  Between  Southern  California 
General  Contractors  and  A.  F.  of  L.  Building 
and  Construction  Trades  Unions 
This  Agreement  entered  into  this  3rd  day  of 
June,  1946,  by  and  between  members  of  the  Asso- 
ciated General  Contractors  of  America  who  are  sig- 
natory hereto,  parties  of  the  first  part,  hereinafter 
referred  to  as  the  Contractors,  and  the  Building 
and  Construction  Trades  Councils  of  Los  Angeles, 
Long  Beach,  Riverside,  San  Bernardino,  Orange, 
San  Diego,  Imperial,  Ventura,  Santa  Barbara,  San 
Luis  Obispo,  and  Kern,  each  affiliated  with  the 
Building  and  Construction  Trades  Department  of 
the  American  Federation  of  Labor:  International 
Hod  Carriers  Building  and  Common  Laborers 
Union ;  The  Southern  California  District  Council  of 
Laborers;  United  Brotherhood  of  Carpenters  and 
Joiners  of  America;  California  State  Council  of 
Carpenters;  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers  of 
America;  Joint  Council  of  Teamsters,  No.  42,  ex- 
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cept  for  Kern,  Inyo  and  Mono  Counties ;  Teamsters 
Local  Union  No.  87  for  Kern,  Inyo  and  Mono  Coun- 
ties; International  Union  of  Operating  Engineers; 
Local  Union  No.  12  of  the  International  Union  of 
Operating  Engineers;  Operative  Plasterers  and 
Cement  Finishers  International  Association;  Inter- 
national Association  of  Bridge,  Structural  and  Or- 
namental Iron  Workers;  Bricklayers,  Masons  and 
Plasterers'  International  Union;  Brotherhood  of 
Painters,  Decorators  and  Paperhangers ;  Granite 
Cutters  International  Association;  International 
Brotherhood  of  Blacksmiths,  Drop  Forgers  and 
Helpers ;  International  Brotherhood  of  Boiler  Mak- 
ers, Iron  Ship  Builders  and  Helpers ;  International 
Brotherhood  of  Electrical  Workers;  International 
Union  of  Elevator  Constructors;  International  As- 
sociation of  Heat  and  Frost  Insulators  and  Asbes- 
tos Workers;  International  Association  of  Marble, 
Stone  and  Slate  Polishers,  Rubbers  and  Sawyers, 
Tile  and  Marble  Setters  Helpers  and  Terrazzo 
Helpers;  Journeymen  Stone  Cutters  Association  of 
North  America ;  Sheet  Metal  Workers  International 
Association;  United  Association  of  Journeymen  & 
Apprentices  of  the  Plumbing  &  Pipe  Fitting  Indus- 
try of  the  United  States  and  Canada ;  United  Slate, 
Tile  and  Composition  Roofers,  Damp  and  Water- 
proof Workers  Association ;  Wood,  Wire  and  Metal 
Lathers  International  Union;  all  affiliated  with  the 
American  Federation  of  Labor,  who  are  signatory 
hereto  for  themselves,  for  their  various  Craft  Coun- 
cils and  Local  Unions  which  have  jurisdiction  over 
the  work  in  the  territory  hereinafter  described,  par- 
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ties  of  the  second  part,  hereinafter  referred  to  as 

the  Unions. 
***** 

I. 

Coverage 
A.  That  this  Agreement  shall  apply  to  and  cover 
all  employees  of  the  Contractors  employed  to  per- 
form or  performing  construction  work,  as  such  em- 
ployees and  construction  work  are  respectively 
more  particularly  defined  hereafter  in  Article  II 
Section  A  and  Article  XV  of  this  Agreement,  in  the 
area  known  as  Southern  California,  more  paii;icu- 
larly  described  as  the  counties  of  Los  Angeles,  Inyo, 
Mono,  Orange,  Riverside,  San  Bernardino,  Impe- 
rial, San  Diego,  Ventura,  Santa  Barbara,  San  Luis 

Obispo  and  Kern. 
***** 

II. 

Union  Recognition 
A.  That  the  Contractors  hereby  recognize  the 
Unions  who  are  signatory  hereto  as  the  sole  and  ex- 
clusive collective  bargaining  representatives  of  all 
employees  of  the  Contractors  si,gnatory  hereto  over 
whom  the  Unions  have  jurisdiction,  as  such  juris- 
diction is  defined  by  the  Building  and  Construction 
Trades  Department  of  the  American  Federation  of 
Labor  as  of  the  date  of  this  Agreement.  It  is  under- 
stood that  the  Unions  do  not  at  this  time,  nor  will 
they  during  the  term  of  this  Agreement,  claim  juris- 
diction over  the  following  classes  of  employees: 
executives,  civil  engineers,  and  their  helpers,  super- 
intendents,  assistant   superintendents,   master  me- 
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chanics,  time  keepers,  messenger  boys,  office  work- 
ers or  any  employees  of  the  Contractor  above  the 
rank  of  craft  foreman. 

That  subject  to  this  understanding  the  Contrac- 
tor shall  have  entire  freedom  of  selectivity  in  hiring 
and  may  discharge  any  employee  for  any  cause 
which  he  may  deem  sufficient,  provided  there  shall 
be  no  discrimination  on  the  part  of  the  Contractor 
against  any  employee,  nor  shall  any  such  employee 
be  discharged  by  reason  of  any  Union  activity  not 
interfering  with  the  proper  performance  of  this 
work. 

It  is  the  intention  of  the  parties  that  all  workmen 
covered  hereby  shall  be  or  become  forthwith  upon 
employment  and  remain  continuously,  members  in 
good  standing  of  the  International  Unions  signa- 
tory hereto  through  their  affiliated  Local  Unions 
having  work  and  area  jurisdiction  and  on  whose  be- 
half this  Agreement  is  executed,  as  a  condition  of 
employment,  and  that  this  provision  shall  become 
operative  without  further  notice  or  amendment 
whenever  amendments  to  or  judicial  interpretations 
of  the  Labor  Management  Relations  Act  of  1947  re- 
move the  inhibitions  against  the  application  of  this 
paragraph  now  existing  under  the  present  wording 
and  judicial  interpretations  of  that  Act. 

It  is  agreed  that  all  workmen  covered  hereby 
shall  be  or  become,  not  more  than  thirty  (30)  days 
after  employment  and  remain  continuously,  mem- 
bers in  good  standing  of  the  International  Unions 
signatory  hereto  through  their  affiliated  Local 
Unions  having  work  and  area  jurisdiction  and  on 
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whose  behalf  this  Agreement  is  executed,  and  shall 
remain  available  for  work  as  a  condition  of  employ- 
ment. 

B.  That  in  the  employment  of  worlanen  for  all 
work  covered  by  this  Agreement  in  the  territory 
above  described,  the  following  provisions,  subject  to 
the  conditions  of  Article  II- A,  above,  shall  govern: 

1.  That  the  Local  Unions  shall  establish  and 
maintain  open  and  non-discriminatory  employment 
lists  for  employment  of  workmen  in  the  work  and 
area  jurisdiction  of  each  respective  Local  Union  of 
each  particular  trade. 

That  the  Contractors  shall  first  call  upon  the  re- 
spective Local  Unions  having  work  and  area  juris- 
diction, or  their  Agents,  for  such  men  as  they  may 
from  time  to  time  need,  and  the  respective  Local 
Unions,  or  their  Agents,  shall  immediately  furnish 
to  the  Contractors  the  required  number  of  qualified 
and  competent  workmen  and  skilled  mechanics  of 
the  classifications  needed  by  the  Contractors. 

That  the  respective  Local  Unions,  or  their  Agents, 
will  furnish  each  such  required  competent  workman 
or  skilled  mechanic  entered  on  their  lists,  to  the 
Contractors  by  use  of  a  written  referral  and  will 
furnish  such  workmen  or  skilled  mechanics  from 
the  respective  Local  Unions'  listings  in  the  follow- 
ing manner: 

(a)  Workmen  who  have  been  recently  laid  off  or 
terminated  in  that  respective  Local  Union's  work 
and  area  jurisdiction  by  the  Contractors  now  desir- 
ing to  re-employ  the  same  workmen  in  that  same 
area  provided  they  are  available  for  employment. 
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(b)  Workmen  who  have  been  employed  by  Con- 
tractors in  the  respective  Local  Union's  work  and 
area  jurisdiction  mthin  the  multiple-employer  unit 
during  the  previous  ten  (10)  years,  and  are  avail- 
able for  employment. 

(c)  Workmen  whose  names  are  entered  on  the 
list  of  the  respective  Local  Union  having  work  and 
area  jurisdiction  and  who  are  available  for  employ- 
ment. 

That  reasonable  advance  notice  (but  not  less  than 
24  hours)  will  be  given  by  the  Contractors  to  the 
Unions,  or  their  Agents,  upon  ordering  such  work- 
men or  mechanics;  and  in  the  event  that  48  hours 
after  such  notice,  the  Unions  or  their  Agents  shall 
not  furnish  such  workmen,  the  Contractors  may 
procure  workmen  from  any  other  source  or  sources. 
If  men  are  so  employed,  the  Contractors  will  imme- 
diately report  to  the  Local  Unions  having  work  and 
area  jurisdiction,  or  their  Agents,  each  such  work- 
man by  name. 

That  workmen  employed  by  the  Contractors  for  a 
period  of  thirty  (30)  days  continuously  or  accumu- 
latively within  the  multiple-employer  unit  and  pro- 
cured in  accordance  with  II,  B-1,  (c),  above  or  pro- 
cured from  other  sources  by  the  Contractors  them- 
selves, shall  become  members  of  the  appropriate 
craft  Union  signatory  hereto  immediately,  upon 
terms  and  qualifications  not  more  burdensome  than 
those  applicable  at  such  times  to  other  applicants  to 
such  Union. 

2.  Contractors  may  transfer  w^orkmen  in  good 
standing  of  the  six  basic  crafts  from  the  jurisdic- 
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tion  of  one  Local  Union  to  the  jurisdiction  of  another 
Local  Union  of  the  same  craft  up  to  the  maximum 
permitted  at  the  date  of  this  Agreement  by  the  In- 
ternational Constitution  and  By-Laws  of  the  craft 
involved.  In  any  event  they  may  transfer  up  to  10 
per  cent  of  the  current  requirements  by  crafts  on 
the  project  to  which  the  transfers  are  to  be  made, 
including  a  maximum  of  two  foremen  in  each  craft. 
Contractors  recognize  the  desirability  of  employing 
workmen  in  good  standing  of  the  Local  Union  hav- 
ing jurisdiction  to  the  greatest  possible  extent  and 
it  is  the  intention  of  the  parties  that  the  Local 
Union  having  jurisdiction  refers  to  the  work  juris- 
diction and  area  jurisdiction  of  all  appropriate 
craft  Local  Unions  affiliated  with  any  Union  signa- 
tory hereto  as  such  work  and  area  jurisdiction  shall 
continue  to  be  recognized,  accepted  and  maintained. 

Workmen  employed  by  any  Contractor  pursuant 
to  the  terms  of  this  Agreement,  and  remaining  in 
good  standing  in  the  craft  in  which  they  are  em- 
ployed, shall  not  be  removed  nor  transferred  by  the 
Unions  unless  the  prior  approval  of  the  Contractor 
has  been  obtained. 

C.  Whenever  reference  is  made  in  this  Article  II 
to  the  Agents  of  the  Unions,  such  reference  is  in- 
tended to  designate  the  representative  of  the  Build- 
ing and  Construction  Trades  Council  or  the  Local 
or  International  craft  Union  having  jurisdiction 
over  the  workmen  employed  or  to  be  employed  by 

the  Contractor. 
*  *  *  *  •jt 
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(Discussion  off  the  record.) 

Trial  Examiner:    On  the  record. 

With  respect  to  General  Counsel's  7  for  identifi- 
cation, the  record  as  the  proceedings  before  Trial 
Examiner  Myers  shows  that  Mr.  Cox  identified  the 
document  as  purporting  to  be  an  amendment  to 
the  Southern  California  master  labor  agreement  of 
June  3rd,  1946,  between  certain  parties  named  in 
the  document.  The  record  indicates  that  it  was 
offered,  that  the  respondent  unions  objected  on  the 
grounds  that  there  was  no  proper  foundation  laid 
and  that  the  document  offered  for  identification  did 
not  relate  to  any  agreement  to  which  any  of  the 
resx^ondents  are  shown  to  be  a  party;  also,  upon 
the  grounds  of  its  irrelevancy,  incompetency,  and 
immateriality;  the  fact  that  it  was  hearsay  as  to 
the  respondents  and  had  no  tendency  to  prove  or 
disprove  any  issues  in  this  case  which  I  take  it 
another  way  of  saying  immateriality. 

Trial  Examiner  Myers  indicated  he  would  re- 
serve decision.  What  is  the  General  Counsel's  pres- 
ent intention  with  respect  to  the  offer  in  the  light 
of  the  record  as  it  now  stands  ? 

Mr.  Heimann:  I  maintain  my  offer,  Mr.  Exam- 
iner. 

Trial  Examiner:  In  the  light  of  the  record  as 
it  now  stands,  what  is  respondent  unions'  position 
with  respect  to  objections'?  Do  you  stand  on  those 
i:)reviously  made  or  wish  to  add  any? 

Mr.  Nicoson:  We  stand  on  those  pre^dously 
made  and  wish  [578]  to  renew  them. 

Trial  Examiner :    Very  well.    At  this  time  I  will 
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overrule  the  objections  of  respondent  unions  and 
receive  General  Counsel's  7  for  identification  in 
evidence. 

4f'      *      *      *      * 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  7  for  identification  was 
received  in  evidence.)  [579] 

GENERAL  COUNSEL'S  EXHIBIT  No.  7 

1953  AMENDMENT  TO  THE  AGC-BCA-AFL 
SOUTHERN  CALIFORNIA  MASTER  LA- 
BOR AGREEMENT 

In  accordance  with  the  provisions  of  the  AGC- 
BCA-AFL  Southern  California  Master  Labor 
Agreement,  dated  June  3,  1946,  including  the  subse- 
quent annual  "Resolutions  to  Continue"  the  same, 
and  particularly  in  accordance  with  the  "Settlement 
Agreement"  amendatory  thereto,  dated  November 
18,  1950,  the  parties  hereto  mutually  agree  to  mod- 
ify Article  XIX  of  the  aforesaid  Master  Labor 
Agreement,  by  increasing  the  current  hourly  wage 
rates  of  all  classifications  listed  under  Carpenters 
an  additional  13c  per  hour  in  each  of  the  twelve 
(12)  Southern  California  Counties,  namely:  Los 
Angeles,  Orange,  Riverside,  San  Bernardino,  Impe- 
rial, San  Diego,  Ventura,  Santa  Barbara,  San  Luis 
Obispo,  Kern,  Inyo  and  Mono. 

The  aforesaid  increased  hourly  wage  rates  shall 
apply  in  each  and  every  of  the  above-specified  Coun- 
ties for  all  types  of  construction  work,  including 
but  not  limited  to,  highway,  heavy,  and  building 
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construction  work,  as  such  work  is  more  clearly  de- 
fined in  Article  XV  of  the  aforementioned  Master 
Labor  Agreement. 

The  aforesaid  increased  hourly  wage  rates  shall 
be  placed  in  effect  in  the  above-described  area,  on 
all  of  the  above-mentioned  types  of  construction 
work  on  June  15,  1953,  and  shall  continue  in  full 
force  and  effect  until  amended,  modified,  or  termi- 
nated, as  provided  in  the  appropriate  terms  of  the 
aforementioned  Master  Labor  Agreement,  its  ' 'Res- 
olutions to  Continue"  and/or  its  ''Settlement  Agree- 
ment." 

Signed  this  29th  day  of  May,  1953. 

Southern   California   Chapter   Associ- 
ated General  Contractors  of  America, 

/s/  By    Spencer  Webb,  President, 

/s/  By   W.  D.  Shaw,  Manager 

San   Diego    Chapter   Associated   Gen- 
eral Contractors  of  America, 

/s/  By    (Illegible)  Golden,  President, 

/s/  By   M.  A.  Mathias,  Manager 

United  Brotherhood  of  Carpenters  & 
Joiners  of  America, 

/s/  By   J.  F.  Cambiano, 

General  Representative 
Building  Contractors  Association  of 
California,  Inc. 

/s/  By   Irving  C.  Jordan,  President, 

/s/  By   Edward  M.  Sills, 

Executive  Vice-President 
*  «  •  »  « 
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Mr.  Nicoson:  Respondents  will  not  admit  that 
Mr.  J.  F.  Cambiano  was  authorized  by  either  of 
the  respondents  to  sign  the  proffered  document, 
General  Counsel's  8,  for  identification. 

Mr.  Heimann:  Just  one  minute,  may  I  have  that 
read  back? 

(The  record  was  read.) 

Mr.  Nicoson:  We  further  contend  that  the  mere 
fact  that  he  apparently  signed  this  is  simply  a 
declaration  of  Mr.  Cambiano  following  a  well 
known  and  well  practiced  Board  rule  that  an  agent 
is  not  the  final  authority  with  respect  to  his  author- 
ity or  that  the  testimony  he  may  give  or  indicate 
has  to  be  authority  binding  upon  the  principal. 

Further,  that  the  fact  that  Mr.  Cambiano  has 
signed  the  document  is  not  binding  upon  the  re- 
spondent and  I  think  I  mentioned  that  his  signa- 
ture does  not  constitute  proof  of  that. 

Secondly,  the  document  offered,  and  this  prob- 
ably goes  to  the  probative  value  of  it,  but  it  also 
seems  to  go  to  the  relevancy,  materiality  and  com- 
petency of  the  document,  does  not  refer  to  any 
documents  which  have  been  received  or  proffered 
in  this  proceeding  unless,  possibly,  it  may  be  Gen- 
eral Counsel's  Exhibit  7  which  has  been  received. 
Even  that  is  a  matter  of  dangerous  reference,  or, 
inference,  I  should  say,  which  General  Counsel 
seems  to  be  willing  to  take  the  risk  of. 

Third,  that  it  is  not  a  document  which  shows  that 
any  of  the  matters  admitted  in  evidence  here  con- 
stitutes an  agreement  [582]  binding  upon  the  re- 
spondents in  these  proceedings.    It  is  indefinite  and 
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uncertain  as  to  its  mention  insofar  as  respondents 
are  concerned.  It  is  hearsay  and  is  not  the  best 
evidence  of  any  action  which  this  letter  may  pur- 
port to  reveal. 

And  fourth,  it  is  not  an  admission  against  in- 
terests of  the  respondents  in  any  particular. 

Trial  Examiner:  I'm  going  to  overrule  the  ob- 
.lections  presented  on  behalf  of  counsel  for  the  re- 
spondent miions  and  receive  General  Counsel's  8 
for  whatever  significance  it  may  have  as  tending 
to  establish,  if  it  does,  the  existence  of  certain  pre- 
existmg  agreements  between  the  parties  mentioned 
therein. 

General  Counsel's  8  wiU  be  received  in  evidence. 
(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  8  for  identification  was 
received  in  evidence.) 

GENERAL  COUNSEL'S  EXHIBIT  No.  8 

[Letterhead  of  United  Brotherhood  of  Carpenters 

and  Joiners  of  America] 

17  Aragon  Boulevard 

San  Mateo,  California 

^T     Txr  ^  ^^y  3,  1954 

Mr.  W.  D.  Shaw,  Manager 

Southern  California  Chapter 

Associated  General  Contractors  of  America 

707  Architects  Building 

Los  Angeles  13,  California 

Re:  A.G.C.-A.F.L.  Southern  California  Master  La- 
bor Agreement  and  Settlement  Agreement  of 
November  30,  1950 


508         National  Labor  Relations  Board  vs. 

Gentlemen : 

You  are  hereby  notified,  in  accordance  with  Para- 
graph 8  (b)  of  the  Settlement  Agreement  between 
us  and,  since  no  agreement  has  been  reached  be- 
tween us  on  or  before  May  1,  1954  in  response  to 
our  demand  as  heretofore  sent  to  you  by  letter  on 
February  9,  1954,  that  on  May  18,  1954  any  and  all 
of  our  above  contract  or  contracts  with  you,  includ- 
ing but  not  limited  to  the  A.Gr.C.-A.F.L.  Master 
Labor  Agreement,  and  all  Resolutions  to  Continue, 
with  respect  to  said  Master  Labor  Agreement,  and 
that  certain  Settlement  Agreement  of  November 
30,  1950,  shall  be  and  hereby  are  terminated  and  at 
an  end,  effective  as  of  the  expiration  of  May  18, 
1954. 

You  are  hereby  further  notified  that  we  elect  and 
do  so  terminate  said  agreement  and  contract,  or 
agreements  and  contracts,  and  each  and  all  of  them 
heretofore  existing  between  us,  in  our  own  behalf, 
and  separately,  and  as  to  the  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  and  all  of  its 
affiliated  Local  Unions  and  District  Councils  in  the 
twelve  Southern  California  Counties,  and  as  to  all 
contractors  and  employers  and  their  organizations, 
including  the  Associated  General  Contractors  of 
America  and  the  Building  Contractors  Association 
of  California,  Inc.,  effective  as  of  the  expiration  of 
said  May  18,  1954. 

Very  truly  yours, 

United  Brotherhood  of  Carpenters 
and  Joiners  of  America, 
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/s/  By   J.  F.  Cambiano, 

International  Representative 
For  all   Carpenters'   District   Councils   and   Local 
Unions  in  the   Twelve   Southern   Counties   of 
California 

[Stamped] :  Received  May  4,  1954. 


Mr.  Nicoson:     Is  that  the  limitation,  that  is  the 

full  extent  to  which  you  will  receive  it? 

Trial  Examiner:    Yes.  [583] 
***** 

FRANK  E.  BOYCE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  ha\dng  been  previously  duly  sworn,  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination — (Continued) 


***** 


Q.  (By  Mr.  Heimann)  :  Mr.  Boyce,  I  show  you 
G.  C.  15  and  point  out  to  you  No.  10  of  the  contrac- 
tors, the  name  Morrison-Knudsen  Company,  Inc., 
with  a  signature  which  I  can't  read.  Now,  to  the 
best  of  your  knowledge,  did  Morrison-Knudsen 
Company,  Inc.  ever  take  steps  to  cease  being  a  sig- 
natory to  the  master  labor  agreement  since  194G 
imtil,  oh,  let's  say,  March,  1954? 

A.     Not  to  my  recollection. 

Q.     And  I'd  like  you  to  look  at  No.  129. 

Trial  Examiner:  By  that  you  mean  signature 
No.  129? 

Q.  (By  Mr.  Heimann):  Signature  No.  129 
which  reads  Ford  J.  Twaits  Company  by  Ford  J. 
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(Testimony  of  Frank  E.  Boyce.) 
Twaits.     Now,  to  the  best  of  your  knowledge,  did 
Ford  J.  Twaits  Company  ever  take  any  steps  be- 
tween 1946  and  March,  1954,  to  cease  being  a  signa- 
tory to  the  master  labor  agreement? 

Mr.  Nicoson:  I'm  going  to  object  to  the  form  of 
the  question  as  to  whether  he  took  any  steps.  It 
seems  to  me  it  would  be  immaterial  whether  he  took 
steps.  The  material  [603]  question  is  did  they  dur- 
ing any  material  time  during  this  period  cease  to 
be  a  member.  Take  steps  might  entail  were  steps 
successful  or  unsuccessful. 

Mr.  Heimann:  If  they  did  not  take  any  steps, 
of  course,  it  would  be  unnecessary  to  ask  another 
question  but  w^hether  they  ceased  being  members, 
that  is  asking  for  a  legal  conclusion  so  that  is  why 
I  phrased  the  question  as  I  did. 

Trial  Examiner:  Very  well,  I  will  permit  the 
question  to  stand. 

Mr.  Nicoson:  Simply  determine  what  developed. 
They  may  have  been  expelled. 

The  Witness:    Not  to  my  knowledge. 

Q.  (By  Mr.  Heimann) :  To  the  best  of  your 
knowledge,  were  these  two  companies  signatories  of 
the  master  labor  agreement  during  the  period  from 

November,  1953,  to  March,  1954? 

***** 

The  Witness:    I  believe  they  were. 

Mr.  Nicoson:  Object  to  what  he  believes.  Move 
to  strike  it. 

Trial  Examiner:  Objection  overruled.  On  what 
is  vcur  belief  based? 
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(Testimony  of  Frank  E.  Boyce.) 

The  Witness:  My  answer  to  the  previous  ques- 
tion, I  don't  know  of  a  time  they  were  out  of  the 
agency.   [604] 

Q.  (By  Mr.  Heimann) :  During  the  normal 
course  of  affairs,  Mr.  Boyce,  if  any  signatory  to  the 
master  labor  agreement  ceased  to  become,  to  be 
signatory  between  1946  and  March,  1954,  would  that 
come  to  your  attention? 

Mr.  Mcoson:    May  I  have  that  read,  please? 

(The  question  was  read.) 

Mr.  Nicoson:    Maybe  it's  clear  enough. 

Trial  Examiner:    Pardon? 

Mr.  Nicoson:  Maybe  it's  clear.  It  isn't  clear  to 
me,  I  don't  know  what  he's  talking  about. 

The  Witness:  Well,  may  I  state  the  question  as 
I  understood  it?  I  think  you  asked  the  question 
if  one  of  the  members  of  the  AGO  ceased  to  become 
a  member,  would  it  come  to  my  attention. 

Q.  (By  Mr.  Heimann)  :  Ceased  to  be  a  signa- 
tory to  the  contract.  A.    Yes,  yes. 

Q.  Well,  as  a  matter  of  information,  I  will  ask 
the  additional  question,  was  it  a  practice  during 
the  1946  to  March,  1953,  that  a  member  who  was 
a  signatory  to  the  1946  agreement  or  who  had  sub- 
sequently signed  was  a  signatory  of  the  labor  agree- 
ment at  any  time  following  his  signature  until 
March,  1953? 

Mr.  Mcoson:  I  object  to  that  on  the  grounds  it 
assumes  facts  not  in  evidence  that  there  was  a  con- 
tract in  1946  or   '47    [605]   which  was   signed  by 
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anybody.     You  haven't  got  any  evidence  to  that 

effect  here. 

Trial  Examiner:  The  objection  is  overruled  but 
I  find  the  question  a  little  bit  unclear. 

Mr.  Heimann:  I  did  not  frame  it  as  well  as  I 
tried  to. 

0.  (By  Mr.  Heimann) :  Mr.  Boyce,  in  your 
capacity  as  an  official  of  AGO,  did  you  regard  a 
member  v/ho  had  signed  the  master  labor  agreement 
in  1946  or  at  any  time  thereafter  as  a  signatory  to 
the  agreement  after  such  time  of  his  signature  and 
untiJ  March,  1953? 

Mr.  Nicoson:  Objected  to  on  the  grounds  it's 
immaterial  what  he  regarded ;  second,  assumes  facts 
3aot  in  evidence  there  was  a  contract  in  1946;  third, 
it  assumes  a  further  fact  in  evidence  that  there  was 
a  contract  which  was  signed. 

Trial  Examiner:  Without  basically  ruling  on  all 
the  grounds  stated,  I  will  sustain  the  objection  to 
the  form  of  the  question. 

Q.  (By  Trial  Exaixdner) :  Mr.  Boyce,  does 
AGO  have  any  internal  regulation  or  by-law  deal- 
ing with  the  question  of,  or  did  it  have  prior  to 
December  15,  1953,  an  internal  regulation  or  by-law 
dealing  with  the  obligation  of  members  bound  by  a 
contract  to  remain  bound  or  dealing  with  the  man- 
ner in  which  they  could  relieve  themselves  of  obli- 
gation under  a  contract"? 

A.  I  would  have  to  answer  that  question  as  told 
to  me  by  our  attorney  because  it  is  a  legal  question. 

Q.     The  question  is  whether  you  are  aware  or 


hoc.  1400,  Un,  Bro.  of  Carp,  and  Join,      513 

(Testimony  of  Frank  E.  Boyce.) 
became  aware  in  the  course  of  your  normal  duties 
of  the  existence  of  some  sort  of  by-law  or  internal 
regulation  or  arrangement.  I'm  not  asking  what 
it  was,  I'm  asking  if  you  had  become  aware  of  one 
such  regulation. 

A.     Can  I  put  it  my  way? 

Q.     Surely. 

A.     I  think,  to  explain  the  question,  a  member  in 

the  Association,  he  pays  his  dues  for  a  year.     The 

agreement  has  always  been  considered  between  the 

unions  and  the  contractor  members  who  are  willing 

to  affix  their  signatures  to  the  agreement,  it  was  our 

understanding  through  our  legal  advice  that  he  was 

still  bound  by  the  agreement  to  the  end  of  the  year 

or  until  the  new  agreement  was  negotiated.     Does 

that  answer  it? 
***** 

Q.  (By  Trial  Examiner)  :  During  this  period 
from  1946  until  December  15,  1953,  have  there  been 
any  cases  that  have  come  to  your  attention  as  la])or 
relations  director  of  contractor  members  of  AGO 
signatories  of  a  labor  agreement  who  took  any  action 
which  they  claimed  to  be  action  relieving  them  of 
any  obligation  under  the  contract?  In  other  words, 
did  any  [607]  contractor  member  of  AGO  ever 
advise  you  as  labor  relations  director  of  the  fact 
that  he  wished  to  be  relieved  of  obligations  under 
the  contract  or  considered  himself  relieved  of  obli- 
gations under  the  contract?  A.     No. 

Trial  Examiner:    Very  well. 

Q.     (By  Mr.  Heimami)  :    Mr.  Boyce,  you  stated 
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it  was  your  understanding  that   a   signatory  was 
bound  until  the  end  of  the  year  or  until  the  new 
agreement  was  negotiated?  A.     Yes. 

Q.  Now,  what  hapi)ened  at  the  end  of  the  year, 
what  was  it  your  understanding  that  he  ceased  to  be 
bound  or  what  was  your  understanding? 

A.  Well,  no,  the  new  agreement  is  negotiated 
and  it  is  brought — May  I  say  this  off  the  record? 

Trial  Examiner:    Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner:    On  the  record. 

What  the — let  the  record  show  that  during  the 
period  of  discussion  oif  the  record,  counsel  for  the 
General  Counsel  and  the  Trial  Examiner  explored 
for  the  convenience  of  Mr.  Boyce  the  significance 
of  his  response  with  respect  to  the  obligation  of  a 
contractor  member  to  remain  boimd  to  a  contract 
previously  signed  by  such  contractor  member. 

It  is  my  impression  on  the  basis  of  our  discussion 
off  [608]  the  record  that  Mr.  Boyce  is  now  able  to 
give  a  further  explanation  of  his  answer  which  al- 
ready stands  u.pon  the  record.  For  that  purpose, 
will  you  redirect  your  question  to  Mr.  Boyce  at 
this  time,  Mr.  Heimann. 

Q.  (By  Mr.  Heimann)  :  Mr.  Boyce,  if  a  mem- 
ber has  signed  the  contract  during  one  year,  was 
it  your  understanding  that  he  ceased  to  be  boimd  at 
the  end  of  the  calendar  year  ?  A.     No. 

Mr.  Nicoson:  Your  Honor,  I'm  sorry.  Mr.  Hei- 
mann i^laces  the  question,  a  compound  question  in 
disjunctive.    The  witness  says  no.    Which  is  he  say- 
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ing  no  to,  the  first  part  or  the  second  part  or  all  of 
it?    He  says  is  this  so  or  is  that  so  and  the  witness 
says  "No."    Now,  what  is  he  answering  1 

Mr.  Heimann:  Let  me  put  it  this  way,  I  asked 
Mr.  Boyce,  was  it  your  impression  that  these  cir- 
cumstances a  member  ceased  to  be  bound.  Mr. 
Boyce  answered  no.  I  took  the  answer  to  mean 
that  it  was  not  his  impression  that  a  member 
ceaeed  to  be  boimd.  Was  that  the  import  of  your 
answer,  Mr.  Boyce? 

The  Witness:    That  is  right. 

Q.  (By  Mr.  Heimann)  :  Now,  you  also  stated 
that  it  was  your  understanding  that  a  signatory  was 
bound  until  a  new  agreement  was  negotiated.  Does 
that  mean  that  it  was  your  understanding  that  a 
signatory  ceased  to  be  bound  when  a  new  resolution 
to  continue  was  negotiated? 

A.  I  don't  think  I  should  answer  these  questions 
because  our  [609]  own  attorneys  have  different 
opinions. 

Q.  Well,  let  me  ask  you  this  way,  there  was  a 
regulation  to  continue  in  1950  which  is  in  evidence 
as  Ct.  C.  16,  isn't  that  right?  A.     Yes. 

Q.  And  there  were  resolutions  to  continue  in 
various  other  years?  A.     Yes. 

Q.  Now,  when  new  resolutions  to  continue  were 
assigned,  did  the  signatories  to  the  contract  sign 
the  contract  again?    Any  signatories?        A.     Yes. 

Q.     And   by    signatories,    I'm   referring   to    the 

contractor  members  of  AGO.  A.    Yes.  [610] 

*  *  *  *  ■jfr 
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Q.  (By  Mr.  Heimann)  :  Now,  I  call  your  atten- 
tion to  the  name  and  signature  after  the  figure  11 
of  the  contract,  or  signatories  to  the  docmnent  con- 
tained in  G.  C.  15  that  reads — or  will  you  read  it 
to  us  what  that  says? 

Mr.  Nicoson :    The  document  will  speak  for  itself. 

The  Witness:  Macco  Construction  Company  by 
John  McCloud. 

Trial  Examiner:  Objection  overruled.  The  rec- 
ord may  stand. 

Q.  (By  Mr.  Heimann)  :  Are  you  familiar  with 
the  Macco  Corporation? 

A.  I'd  have  to  ask  you  what  you  mean  by 
"familiar"  ? 

Q.  Do  you  know  of  the  existence  of  the  Macco 
Corporation  ?  A.     Yes. 

Q.  Do  you  loiovv^  whether  the  Macco  Corpora- 
tion is  a  member  of  the  AGC,  I'm  not  asking 
whethej-  a  signatory,  I'm  asking  whether  it  was  a 

member  of  AGC?  A.    Yes.  [612] 

***** 

Q.  (By  Mr.  Heimann) :  On  the  basis  of  your 
own  personal  knowledge  acquired  as  the — strike 
that,  please. 

Have  you  had  any  dealings  with  the  Macco  Cor- 
poration during  three  years  preceding  March,  1954, 

or  three  or  four  years,  something  like  that? 
***** 

The  Witness:     I'd  say  yes. 

Q.     (By   Mr.    Heimann) :     Did   you   have    such 
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dealings  in  your  capacity  as  labor  relations  director 

of  AGC?  A.     Yes.  [614] 

***** 

Q.  (By  Mr.  Heimann) :  In  these  dealings  with 
the  Macco  Corporation,  in  your  official  capacity  dur- 
ing the  period  of  three  or  four  years  prior  to  March, 
1954,  did  you  discuss  the  then  current  labor  agree- 
ments with  the  officials  of  Macco  Corporation  with 

whom  you  dealt? 
***** 

The  Witness:     Yes.   [615] 

w        w        If        W        w 

Q.  (By  Trial  Examiner)  :  In  your  dealings  with 
representatives  of  Macco  Corporation  as  the  AGO 
labor  relations  director,  did  you  have  occasion  to 
refer  to  any  document  which  purported  to  reflect 
a  then  current  labor  agreement?  A.     Yes. 

Q.  Did  you  have  occasion  to  advise  the  repre- 
sentatives of  Macco  Corporation  as  to  what  your 
reference  to  that  document  showed  as  to  the  provi- 
sions of  the  then  current  labor  agreement? 

A.     Yes. 

Q.    You  told  them  what  you  were  looking  at? 

A.     Yes. 

Q.    And  what  the  contents  of  it  were? 

A.     I  agreed  from  the  agreement. 

Q.  As  you  recall  the  occasions  on  which  these 
conferences  occurred,  what  was  the  purpose  of  ad- 
vising the  representatives  of  Macco  Corporation 
with  respect  to  the  contents  of  the  then  current 
labor  agreement  ? 


518        National  Labor  Relations  Board  us. 

(Testimony  of  Frank  E.  Boyce.) 
A.  Well,  I  don't  remember  the  instances. 
Q.  Well,  specifically,  did  you  ever  advise  the 
representatives  of  Macco  Corporation  as  to  the 
contents  of  the  then  current  labor  agreement  in 
order  to  advise  them  of  any  obligations  they  might 
have  toward  their  employees'?  A.    Yes. 

Trial  Examiner:    I  have  nothing  further.  [617] 
Q.     (By  Mr.  Heimann)  :     Did  such  representa- 
tives of  Macco   Corporation  ever  indicate  to  you 
that  they  were  not  boimd  by  the  then  current  labor 

agreement  ? 
•jt  *  *  *  * 

The  Witness:    No.  [618] 
«  «  «  *  « 

EDWARD  M.  SILLS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q,  (By  Mr.  Heimann) :  Will  you  state  your 
full  name,  please?  A.     Edward  M.  Sills. 

Q.     And  w^hat  is  your  address? 

A.     1571  Beverly  Boulevard,  Los  Angeles. 

Q.     Your  position,  sir? 

A.  Executive  vice  president  of  the  Building  Con- 
tractors Association  of  California. 

Q.     Do  you  have  any  other  capacity  in  the  BCA? 

A.    No.     ■ 

Q.     How  long  have  you  had  that  position  ? 
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A.     Fifteen  years. 

Q.  And  would  you  tell  us  in  brief  what  your 
functions  are  in  that  position? 

A.  The  dominant  one  is  labor  relations.  Next 
in  line,  legislative  work,  public  relations  and  so  on. 

Q.  And  has  that  been  your  fvmction  for  the  last 
15  years? 

A.  No,  it  has  not.  It  has  been  for  the  last  12 
years,  the  labor  relations  portion  for  the  last  12 
years  and  the  other  [639]  portion  has  been  the  15 
yeais. 

Q.  Now,  in  your  official  capacities  do  you  take 
part  in  the  negotiation  of  any  contracts  which  the 
BCA  or  its  members  concluded? 

A.  Yes,  I'm  a  member  of  the  negotiating  com- 
mittee and  have  been  for  the  last  12  years. 

Q.  Have  you  taken  part  in  all  the  negotiations 
that  have  taken  place  during  the  last  12  years? 

A.    I  have. 

Q.  Do  you  know  whether  the  BCA  or  its  mem- 
bers concluded  a  bargaining,  or,  let's  say,  a  labor 
agreement  in  1946  with  various  building  and  con- 
struction trades  unions? 

A.     Yes,  with  the  six  basic  trades. 

Q.  Have  you  received  a  subpoena  to  bring  in 
that  labor  agreement?  A.     I  have. 

Q.  Have  you  found  the  original  of  that  labor 
agreement?  A.     I  have  not. 

Q.     Have  you  searched  your  office  ? 

A.     We  have,  yes,  sir. 

Q.     You  have  not  found  it?  A.    No,  sir. 
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Q.  Have  you,  in  answer  to  my  subpoena,  fur- 
nished me  with  a  copy  of  that  agreement? 

A.  What  we  considered  to  be  the  original  copy. 
Although  it  [640]  doesn't  contain  the  signatures, 
it  does  contain  the  original  signatures  of  those  mem- 
bers who  are  eligible  to  sign  on  the  agreement.  [641] 
*  *  *  *  * 

Q.     (By  Mr.  Heimann)  :    Mr.  Sills,  I  show  you 

a  document  that  has  just  been  marked  G.  C.  18  for 

identification  and  ask  you  to  have  a  look  at  it.    Is 

that  the  document  of  which  you  have  spoken  in 

your  last  two  answers  and  which  has  been  made 

available  to  me  by  your  office?  A.     It  is,  yes. 

***** 

Q.  (By  Mr.  Heimann)  :  You  stated  that — rather 
than  for  me  to  repeat  what  you  stated,  will  you 
tel]  us  again  what  that  document  is? 

A.  It  is  what  we  consider  the  master  copy  of 
the  1946   [642]   agreement  of  the  labor  agreement 

negotiated  with  the  six  basic  trades  in  1946. 

***** 

Q.     (By  Mr.  Heimann)  :     Has  any  document  of 

which  G.   C.   18  for  identification  is  a  copy  ever 

been  signed  by  any  official  of  the  BCA? 
***** 

The  Witness:  Yes.  If  I  may  say,  Mr.  Exam- 
iner, that  the  wording  in  these  mimeographed 
sheets  are  the  basis  of  all  future  resolutions  to  con- 
tinue and  the  labor  relations  in  the  12  counties  in 
Southern  California  whether  the  dociunent  is  the 
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actual  signed  document  or  not,  all  labor  relations  are 

based  on  the  words  in  this  document.  [643] 
***** 

Q.  (By  Mr.  Heimann)  :  Do  you  have  any  per- 
sonal knowledge  who  the  officials  were  who  signed 
any  document  of  which  G.  C.  18  for  identification  is 
a  copy? 

A.  Do  you  mean  of  the  Association  or  of  the 
unions? 

Q.     Of  the  BCA  right  now. 

A.  I  was  one  of  the  signatories  myself  and  the 
president  at  that  time,  I  don't  recollect.  I  have 
forgotten  now.  I  do  not  recollect  his  name,  I  would 
have  to  look  it  up  to  find  out  who  was  president  at 
that  time. 

Q.  All  right.  Do  you  know  whether  or  not  the 
president  of  BCA  signed  that  document? 

A.     Yes,  he  did. 

Trial  Examiner :  Do  I  infer  from  inspecting  the 
document,  [644]  then,  that  this  individual  whoever 
he  was  signed  as  president  and  you  signed  as  secre- 
tary? 

The  Witness:  Yes,  I  signed  as  secretary,  yes, 
sir.  At  that  time  I  was  secretary  as  well  as  execu- 
tive vice  president. 

Q.  (By  Mr.  Heimann) :  Do  you  know  if  the 
same  document  was  signed  by  any  representative 
of  the  Los  Angeles  Building  and  Construction 
Trades  Council? 

A.     Not  this  particular  document. 
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Q.  I'm  not  talking  of  G.  C.  18  for  identification. 
I'm  talking  of  the  document  of  which  G.  C.  18  for 
identification  is  a  copy. 

A.     Yes,  they  did,  they  did. 

Q.  Do  you  have  any  recollection  who  the  person 
was  or  the  persons  were  who  signed  on  behalf  of 
that  organization? 

A.  The  Building  and  Construction  Trades  Coun- 
cil? i 

Q.     That's  right. 

A.     Mr.  Mashburn,  Lloyd  Mashburn. 

Q.  Do  you  know  what  Mr.  Mashburn's  position 
was  at  that  time? 

A.  I  think  he  was  secretary  of  the  Los  Angeles 
Building  and  Construction  Trades  Council. 

Q.  Do  you  know  whether  that  same  document  of 
which  G.  C.  18  for  identification  is  a  copy  was 
signed  by  any  representative  of  the  United  Brother- 
hood of  Carpenters  and  Joiners  of  America? 

A.     Yes,  it  was. 

Q.  Do  you  know  who  the  person  was  who  signed 
that?  [645]         A.     Cambiano,  Joe  Cambiano. 

Q.  Do  you  know  what  Mr.  Cambiano's  position 
was  at  that  time? 

A.  I  can  only  identify  him  by  the  way  I  know 
him  as  International  representative  of  the  Brother- 
hood of  Carpenters.  ***** 

Q.  Does  the  BCA  issue  any  booklets  purporting 
to  c<mtain  the  contract  current  at  the  time  of  the 
issuance?  A.    Yes,  we  do. 
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Mr.  Nicoson:  May  I  inquire,  does  lie  mean  the 
issuance  of  this  original  or  something  else? 

Mr.  Heimann:  No,  I  mean  the  issuance  of  the 
booklet.  Is  that  how  you  understood  the  question, 
that  the  BCA  issues  booklets  purporting  to  contain 
the  agreement  in  effect  at  the  time  of  the  issuance 
of  the  booklet? 

The  Witness:     Yes. 

Trial  Examiner:     Very  well.   [646] 

Mr.  Heimann:     Would  the  reporter  please  mark 

this  G.  C.  19  for  identification? 
*  *  >  *  * 

Q.  (By  Mr.  Heimann)  :  I  show  you  a  document 
that  has  just  been  identified  as  G.  C.  19  and  ask 
you  if  that  is  such  a  booklet  of  which  we  have  just 
spoken. 

A.  No,  it  wouldn't  be  the  same  booklet  as  we 
put  out  in  the  1946  agreement. 

Q.  No,  I  understand  that.  I'm  asking  you  if 
that  is  a  booklet  that  was  put  out  by  the  BCA 
purporting  to  contain  the  contract  current  in  1953, 
at  the  end  of  1953. 

A.     It  is  the  1953-54  agreement. 

Q.  Thank  you.  Now,  I  ask  you  to  take  a  look 
at  that  and  ask  you  if  that  refreshes  your  recollec- 
tioii,  if  it  can,  as  to  what  date  was  filled  in  on  the 
document  of  which  G.  C.  18  is  a  copy.  If  I  may 
help  you,  would  you  look  at  the  first  page  of  the 
booklet? 

A.  It  says  the  3rd  day  of  June,  1946,  so  that 
must  be  the  date  it  would  have  been  filled  in  here  or 
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was  filled  in  on  the  original  which  is  now  lost  or 

Q.  I  see.  And  would  you  tell  us  from  what  you 
conclude  that? 

A.  Well,  that  is  the  date  on  which  we  reached 
the  agreement. 

Q.     I  see.  A.     Of  1946.  [647] 

Mr.  Heimann:    At  this  time,  I  offer  G.  C.  18  for 

identification  in  evidence.  [648] 
***** 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  18  for  identification  was 
received  in  evidence.) 

Direct  Examination — (Continued) 

Q.     (By  Mr.  Heimann) :    Mr.  Sills,  do  you  know 

whether  G.  C.  18  was  negotiated  between  the  BCA 

and  the  unions  listed  thereon  or  between  the  BCA 

and  another  organization,  another  [652]  employer 

association,  jointly  with  the  unions  listed  thereon? 
«  *  ♦  *  » 

The  Witness:  It  was  negotiated  jointly  but  by 
mutual  agreement  the  names  of  the  joint  two  asso- 
ciations who  negotiated  the  agreement  at  that  time, 
the  names  of  those  associations  appeared  in  there, 
each  in  their  respective  agreements. 

Q.     (By  Mr.  Heimann)  :    You  mean  only 

A.  In  the  case  of  Building  Contractors  Associa- 
tion of  California,  only  the  name  of  the  Building 
Contractors  Association  appeared  in  our,  what  we 
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considered,  our  agreement.    And  in  the  case  of  the 

Associated  General  Contractors  only  the  name  of 

the  Associated  General  Contractors  appeared  in  the 

agreement. 

Q.  I  take  it  from  your  answer,  and  correct  me 
if  I^m  wrong,  that  the  Associated  General  Con- 
tractors, sometimes  referred  to  as  AGC,  was  the 
association  with  whom  these  joint  negotiations  were 
conducted  ?  A.     That's  right,  that's  right. 

Mr.  Mcoson:  May  I  ask  one  question  here?  It's 
probably  a  cross  examination  question  but  it  looks 
like  this  is  a  good  place  to  break  it  down. 

Trial  Examiner:  I  will  permit  the  question.  [653] 

Mr.  Mcoson:  Then,  would  it  be  true  in  answer- 
ing the  question  that  you  said,  Mr.  Sills,  agreements 
negotiated  jointly  by  BCA  and  AGC  were  identical 
in  all  respects  except  as  to  the  contracting  party, 
that  is,  I  mean  the  physical  documents  ? 

Tlie  Witness:     That's  right. 
***** 

Q.  (By  Mr.  Heimann)  :  Mr.  Sills,  were  there 
ever  any  documents  executed  subsequent  to  1946? 

A.     Yes. 

Q.     Which  continued  the  1946  contract  in  effect? 

A.     Yes,  sir,  there  was. 

Q.  Will  you  tell  us  what  these  documents  were 
commonly  called?  A.     Resolution  to  continue. 

Q.  Do  you  know  how  often  such  resolutions  to 
continue  were  executed? 

A.  1947  through  19 — up  until  1950  with  six 
basic  trades ;  in  1950  with  five  basic  trades. 
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Q.  All  light.  Was  any  other  document  exe- 
cuted in  1950  which  continued  the  19i6  agreement 
in  eifect  either  in  whole  or  in  part? 

A.  Yes.  In  November,  1950 — I  have  to — ^settle- 
ment agieement  was  reached.    I  should  remember 

that  [65i] 
«  *  «  *  « 

Q.  (By  Air.  Heimann)  :  I  show  you  a  document 
which  has  been  marked  G.  C.  20  for  identification 
and  ask  you  if  that  is  the  document  that  you  just 
six)ke  of.  A,     That  is  the  document,  yes,  sir. 

O.  I  ask  you  to  look  at  the  name,  Marshall  Til- 
don,  on  Page  7  and  ask  you  if  you  reeognize  that 
as  the  signature  of  Mr.  Tildon.  A.    Yes,  it  is. 

Q.     ^liat  was  Mr.  Tildon's  position  at  that  time  ? 

A,  At  that  time  president  of  the  Building  Con- 
tractors Association  of  California, 

Q.  I  call  your  attention  to  the  name  Edward 
M.  Sills  on  Page  7  and  ask  you  if  that  is  your  signa- 
ture. A.     That  is  my  signature,  yes. 

Q.  I  ask  you  to  look  at  the  name  of  L.  A.  Mash- 
bum  on  Page  7  and  ask  you  if  you  saw  Mr.  Mash- 
burn  affix  his  signature  to  that  document,  if  you 
remf^mber. 

A.     I  don't  remember  whether  I  saw  it 

Q.  Do  you  recognize  that  as  the  signature  of 
Mr.  Mashbum?  A.    Yes,  I  believe  it  is. 

Mr.  Xicoson:    We  stipulate  it  is.  [655] 

Mr.  Heimann:    Thank  you,  Mr.  Xicoson. 

Trial  Examiner:  The  stipulation  is  noted  for 
the  record. 
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O.  (By  Mr.  Heimann)  :  I  ask  you  to  look  at  the 
signature,  or  at  the  name  of  J.  F.  Cambiano  and 
ask  you  if  you  saw  Mr.  J.  F.  Cambiano  affix  his 
signature 

Mr.  Nicoson:    We  stipulate  that  is  his  signature. 

The  Witness:     I  don't  remember. 

Trial  Examiner:    Do  you  join  in  the  stipulation? 

Mr.  Heimann:  I  accept  Mr.  Nicoson's  stipula- 
tion. 

Trial  Examiner:  Very  well,  the  stipulation  is 
noted  for  the  record. 

Mr.  Heimann:  I  now  offer  G.  C.  20  for  identi- 
fication for  the  same  purpose  for  which  I  offered 
G.  C.  6.  [656] 


*  •»  «  *  * 


(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  20  for  identification  was 
received  in  evidence.) 


***** 


Q.  (By  Mr.  Heimann) :  Mr.  Sills,  you  have 
previously  referred  to  the  1950  resolution  to  con- 
tinue and  I  show  you  a  document  that  has  just  been 
marked  G.  C.  21  for  identification  and  ask  you  if 
that  is  that  document.  A.     Yes,  sir,  it  is. 

Mr,  Heimann:  Mr.  Nicoson,  will  you  stipulate 
that  the  document  is  signed  by  the  same  Marshall 
Tildon,  the  same  Edward  M.  Sills  and  the  same 
Lloyd  A.  Mashburn  as  previously  mentioned? 

Mr.  Nicoson:    Oh,  yes. 

Trial  Examiner:  Very  well,  the  stipulation  is 
noted  for  the  record. 
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Mr.  Heimann:    I  offer  G.  C.  21  in  evidence,  Mr. 
Examiner,  for  the  same  purpose  for  which  I  offered 
<T.  C.  16  in  evidence,  G.  C.  16  being  the  1950  resolu- 
tion to  continue  the  AGO  agreement.  [657] 
*  *  *  *  * 

(The  document  heretofore  marked  General 

CounseFs  Exhibit  No.  21  for  identification  was 

received  in  evidence.) 

Q.     (By  Mr.  Heimann) :    Mr.  Sills,  was  not  the 

document  executed  in  1953  between  the  BCA  and 

representatives  of  the  Building  and  Construction 

Trades  Unions  or  any  Building  and  Construction 

Trades   Unions  which  had   reference   to   the   1946 

contract?  [659]  A.     Yes. 

Q.  (By  Mr.  Heimann)  :  I  show  you  a  document 
that  has  previously  been  admitted  as  G.  C.  7  and 
T.  ask  you  if  that  is  the  1953  document  of  which  we 
just  talked?  A.     It  is. 

Q.  Mr.  Sills,  in  regard  to  the  contract  of  1946 
which  is  G.  C.  18,  you  stated  and,  correct  me  if  I'm 
wrong,  that  the  signatures  appearing  on  Pages  17, 
18  and  19  were  affixed  by  the  members  of  the  BCA 
in  accordance  with  the  requirement  of  BCA  before 
that  procedure  was  changed,  is  that  correct? 

A.     Yes,  that  is  correct. 

Q.  Would  you  tell  us  in  which  way  the  proce- 
dure was  changed? 

A.  After  the  last  signature  on  that  document 
was  put  on  it,  we  changed  it  to  assigning  a  card, 
a  postage  free  returnable  card  which  we  had  our 
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membership,  we  sent  out  to  our  membership  eligi- 
ble to  sign  the  agreement,  had  them  sign  the  card 
and  3'eturn  it  to  the  Association  office  thereby  affix- 
ing their  signature  on  the  agreement  by  that 
laethod. 

Mr.  Heimann :    I  ask  that  this  be  marked  G.  C.  22 

for  identification.  [660] 
***** 

Q.  (By  Mr.  Heimann)  :  I  show  you  a  document 
that  has  just  been  marked  Gr.  C.  22  for  identifica- 
tion and  ask  you  if  that  is  such  a  card.        A.    It  is. 

Q.  Have  any  of  the  members  of  BCA  executed 
such  cards  since  1946  *?  A.     Yes,  they  have. 

Mr.  Heimann:  I  offer  G.  C.  22  for  identification 
in  evidence. 

Trial  Examiner:    Any  objection? 

Mr.  Mcoson:    May  I  ask  just  one  question? 

When  these  cards  are  signed,  Mr.  Sills,  do  you 
know,  do  you  give  any  notification  to  the  Building 
Trades  Council? 

The  Witness:    Yes,  we  do. 

Mr.  Nicoson :  Upon  receipt  of  the  signature,  you 
advice  the  Council? 

The  Witness:    Yes,  we  do. 

Mr.  Mcoson:    All  right,  no  objection. 

Trial  Examiner :  Very  well,  G.  C.  22  will  be  re- 
ceived in  evidence. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  22  for  identification  was 
received  in  evidence.) 
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The  AVitness:     As  a  matter  of  fact  we  furnish 

these  cards  the  husiness  agents  of  all  the  trades. 

If  the}^  run  across  a  member  who  has  not  signed, 

they  hand  them  one  of  [661]  these  cards  for  their 

signature. 
***** 

Q.     (By  Mr.  Heimann)  :    Mr.  Sills,  on  the  basis 

of  such  cards  as  G.  C.  22,  when  they  are  filled  out 

and  on   the  basis  of  the   signatures  contained  on 

G.  C.  18  which  is  the  1946  contract,  does  your  office 

compile  a  current  list  of  signatories? 

A..    We  do,  yes. 
»  *  *  *  * 

Q.     (By  Mr.  Heimann) :     Is  that  list  compiled 
by  you  or  by  employees  under  your  supervision? 
A.    By  employees  under  my  supervision. 

*■      *      if      *      » 

Q.  (By  Mr.  Heimann) :  I  show  you  a  docu- 
ment that  has  just  been  marked  G.  C.  23  for  identi- 
fication and  ask  you  if  that  is  such  a  list?  [662] 

A.     It  is. 

»  *  *  *  * 

Q.  I  withdraw  the  question.  The  list,  as  headed 
by  the  words  "The  following  is  a  list  of  BCA  con- 
tractors who  are  signed  to  the  master  labor  agree- 
ment as  of  July  23,  1954"? 

A.  Yes,  they  were  all  signatories  at  that  time. 
We  had,  this  list  was  copied  from  those  cards,  when 
they  signed  them.  It's  made  up  from  those  cards, 
I  should  say. 

Q.     All  right.     Now,  do  you  know  whether  that 
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list  contains  the  names  of  any  firms  or  individuals 

who  were  not  signatories  as  of  the  1st  of  December, 

1953? 

A.     As  of  the  1st  of  December,  1953,  yes,  it  would 

contain  some.  [663] 
***** 

Q.  (By  Mr.  Heimann)  :  When  you  say  "some," 
what  do  you  mean  by  that  ? 

A.  Well,  we  are  signing  people  constantly  to  the 
agreement  so  it  contains  some  that  had  been  signed 
since  December  1,  1953. 

Trial  Examiner:  That  is  between  December  1, 
1953,  and  July  23,  '54? 

The  Witness:  That's  right,  new  signatures  be- 
tween those  dates. 

Q.  (By  Mr.  Heimann)  :  I  see.  Now,  do  you 
obtain  any  knowledge  when  a  member  signs  one 
of  these  cards  of  which  G.  C.  22  is  a  copy? 

A.  Yes,  the  cards  were  put  on  my  desk  if  they 
come  in  by  mail  and  if  the  man  signs  it  physically 
in  the  office,  it  is  also  put  on  my  desk  before  it  is 
returned  for  processing,  putting  on  this  list. 

Q.  Would  you  tell  us  approximately  how  many 
members  listed  on  G.  C.  23  for  identification  signed 
such  cards  as  G.  C.  22  between  the  1st  of  December, 
1953,  and  July  23,  1954,  or,  if  you  can't  ansAver  it 
that  way,  about  the  percentage  of  the  members  listed 
on  G.  C.  23  for  identification  who  signed  between 
those  dates? 

A.    I  cannot  tell  you  the  exact  number.    I  can 
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only  estimate  the  number.    I  would  guess  between 

15  and  20,  possibly.  [664] 

Q.  To  make  it  clear,  is  it  your  testimony,  then, 
as  of  the  1st  of  December,  1953,  all  but  approxi- 
mately 15  or  20  of  the  members  listed  on  G.  C.  23 
for  identification  had  signed  cards  like  G.  C.  22,  or 
the  1946  contract  which  is  the  copy  of  the  contract 
which  is  G.  C.  18?  *  *  *  *  * 

The  Witness:  Are  you  indicating  that  those  who 
were  signed  as  of  December  1,  1953,  were  the  ones 
that  were  signed  in  1946,  is  that  your  question? 

Q.     (By  Mr.  Heimann) :       No,  that  all  of  the 

members  listed  on  G.  C.  23  for  identification  with 

the  exception  of  some  15  or  20,  approximately,  had 

either  signed  the  cards  that  is  G.   C.  22  or  had 

signed  G.  C.  18?        A.     Yes,  that  is  correct.  [665] 
«  «  «  *  « 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  23  for  identification  was 
received  in  evidence.) 

GENERAL  COUNSEL'S  EXHIBIT  No.  23 

The  following  is  a  list  of  the  B.C.A.  contractors 

who  are  signed  to  the  Master  Labor  Agreement  as 

of  July  23,  1954: 
****** 

Oltmans  Constr.  Co.,  1560  W.  Monterey  Pass  Rd., 

Monterey  Park,  Calif. 
*  *  *  *  * 

Pardee  Constr.  Co.,  10639  Santa  Monica,  Los  An- 
geles 25,  Calif.     ***** 


I 
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Q.     (By  Mr.  Heimann)  :    Mr.  Sills,  I  now  show 

you  a  document  which  has  been  previously  marked 

Gr.  C.  19  for  identification  and  I  ask  you  to  tell  us 

what  that  is. 
»  *  *  *  * 

Q.     (By  Mr.  Heimann)  :    Would  you  tell  us  what 

this  isl 

A.     This  is  the  agreement  reached  in  1953. 
*  *  «  *  » 

Q.  (By  Mr.  Heimann) :  When  you  say  ^^agree- 
ment reached  in  1953,"  what  do  you  mean  by 
"reached"? 

A.  Negotiated  with  the  six  basic  trades  and  the 
associations  [673]  involved.  [674]   ***** 

Q.  (By  Mr.  Heimann)  :  Mr.  Sills,  are  any  pages 
in  these  booklets  of  which  Gr.C.  19  is  one,  G.C.  19 
for  identification  is  one,  ever  replaced? 


*  *  *  *  * 


The  Witness:  If  you  say  from  the  1946  agree- 
ment, yes,  there  were  some  of  them  changed  and 
were  replaced  containing  a  new  hiring  clause.  [681] 


*     *     *     *     •X- 


Q.  (By  Mr.  Heimann)  :  For  your  information, 
Mr.  Sills,  I'm  not  only  referring  to  the  white  pages 
in 

A.     Referring  to  the  wage  scale 


Q.    not  only  referring  to  the  white  pages  or 

the  pages  under  the  tab  "administrative  articles" 
but  to  the  booklet,  to  the  pages  contained  in  any 
place  in  the  booklet. 
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A.  Yes,  the  wage  scale  is  changed  from  year  to 
year. 

Q.    And  were  any  new  pages  inserted  on  that 

occasion  in  these  booklets? 
***** 

The  Witness:  The  agreement  is  printed  sepa- 
rate, a  new  agreement  printed  each  year,  the  in- 
sertion and  new  copy  is  made  np  each  year  from 
the  signed  document  except  for  certain  changes  that 
have  been  made  and  I  don't  remember  exactly  [683] 

what  those  changes  were.  [684] 
«  *  «  *  « 

Q.  (By  Mr.  Heimann) :  Mr.  Sills,  after  the 
signing  of  the  1953  amendment,  did  you  have  any 
booklets  made  up  in  the  form  in  which  G.C.  19  for 
identification  is?  [688] 


***** 


The  Witness :  Yes,  we  had  new  booklets  made  up 
like  this. 

Trial  Examiner:  Let  the  record  show  w^hen  the 
witness  said  ''like  this,"  he  indicated  General  Coun- 
sel's 19  for  identification. 

Q.     (By  Mr.  Heimann) :    And  would  you  tell  us 
how  this  booklet  was  assembled  and  what  was  in- 
corporated in  it? 
***** 

The  Witness:  The  various  amendments  that  oc- 
curred since  1946  which  includes  the  change  in  the 
hiring  clause,  the  wage  scales,  and  so  on  were 
changed  and  printed  accordingly  and  the  resolution 
to  continue. 
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Trial  Examiner:  And  after  they  were  printed 
what  happened? 

The  Witness:  Then  they  were  assembled  in  this 
binder  and  distributed  to  our  signatory  members 
of  the  Association. 

Trial  Examiner :    Very  well. 

Q:  (By  Mr.  Heimann) :  You  said  the  amend- 
ments were  incorporated  therein.  Were  they  in- 
corporated as  separate  instruments  or  were  they 
incorporated  in  such  form  as  to  change  the  1946 

contract  in  accordance  with  those  amendments? [689] 
***** 

The  Witness :  Only  that  section  of  the  1946  agree- 
ment which  contained  the  hiring  clause  was  changed. 
The  other  amendments  were  covered  by  the  resolu- 
tion to  continue  and  the  wage  scale  was  changed, 
also. 

Q.     (By  Mr.  Heimann)  :    I  see. 

Mr.  Heimann:     I  believe  the  record  is  clear  in 
that  regard.  Therefore,  I  offer  G.C.  19  for  identi- 
fication in  evidence  now.  [690] 
***** 

Q.  (By  Trial  Examiner) :  You  stated  in  your 
last  response,  I  believe,  Mr.  Sills,  that  upon  the 
assembly  of  these  booklets  of  which  General  Coun- 
sel's 19  is  assembled,  they  were  distributed  to  signa- 
tory members  of  BCA.  Am  I  correct  in  my  under- 
standing that  by  that  answer  you  meant  that  they 
were  distributed  to  those  members  of  BCA  who  in 
one  form  or  another  had  indicated  their  assent  to 

some  master  labor  agreement?  [691] 
***** 
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The  Witness:  They  were  sent  to  the  signatory 
members  of  the  BCA. 

Q.  (By  Trial  Examiner) :  What  do  you  mean 
by  signatory  members'? 

A.  Those  which  signed  what  we  call  the  master 
labor  agreement. 

Q.  Did  you  as  the  executive  vice  president  of 
BCA  in  1953  retain  a  copy  or  copies  for  your  own 
use?  A.    Of  this  document? 

Q.     Yes.  A.    Yes. 

Q.  Have  you  had  occasion  since  the  document 
was  assembled  and  since  copies  were  distributed  to 
the  members  of  BCA  as  previously  indicated,  had 
occasion  to  refer  and  otherwise  use  the  copies  of 
G.  C.  19  in  your  possession? 

A.    Many  times,  yes,  sir. 

Q.  In  what  way  have  you  used  them,  describe 
the  manner  in  which  you  have  referred  to  them  and 
used  them  and  the  purposes  for  which  you  did  so? 

A.  Well,  the  agreement  provides  that  in  cases 
of  dispute  that  the  dispute  shall  be  referred  to  a 
joint  conference  board  if  it  can  not  be  settled  on 
the  job.  [692] 

*      -X-      *     *      * 

The  Witness:  At  the  joint  conference  board 
meetings,  the  section  involved  in  the  dispute  is  al- 
ways read  and  interpretation  or  clarification  of  the 
wordage  as  used  before  a  decision  is  given  by  the 
joint  conference  board.  I'm  a  member  and  have 
been  a  member  of  the  joint  conference  board. 
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Q.  (By  Trial  Examiner) :  When  you  speak  of 
a  joint  conference  board,  are  you  referring  to  the 
organization  described  and  discussed  in  Section  14 
of  General  CounsePs  19i 

•H      «■     *     *     * 

The  Witness :  Yes,  I  am  referring  to  that  except 
that  it  it  also  referred  to  under  settlement  of  grie- 
vances and  disputes. 

Mr.  Heimann :    That,  Mr.  Examiner,  is  Section  5. 

The  Witness:  Section  5  shows  the  procedure  of 
settlement  of  grievances  and  disputes. 

Trial  Examiner:     Very  well. 

Q.  (By  Trial  Examiner)  :  Aside  from  your  par- 
ticipation in  joint  conference  board  proceeding, 
have  you  had  any  occasions  since  the  preparation 
of  G.  C.  19  to  refer  to  it  and  use  it  in  [693]  any 
fashion?  ***** 

The  Witness:  When  a  dispute  arises  or  an  in- 
terpretation is  necessary  of  the  agreement,  I  always 
refer  to  it  to  refresh  my  memory  as  to  what  the 
agreement  actually  says. 

Q.  (By  Trial  Examiner)  :  Have  you  ever  had 
occasion  to  do  so  in  the  presence  of  the  representa- 
tives of  the  contractor  members  of  BCA? 


***** 


The  Witness:  Yes,  the  answer  is  yes,  we  have 
had  occasion  to  use  it  in  the  presence  of  contrac- 
tors. [694] 


***** 


Q.     (By  Trial  Examiner)  :    Would  you  describe 
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the  circumstances  if  you  recall  them  in  any  specific 

case  or  class  of  cases'? 
*  *  *  *  * 

The  Witness:  You  mean  in  the  presence  of  the 
contractors  ? 

Q.  (By  Trial  Examiner) :  Yes,  describe  the 
circumstances  under  which  you  have  used  it  in  the 
presence  of  the  contractors. 

A.     Well,  the  thing  that  comes  to  my  mind  right 

at  the  moment  is  we  have  what  they  call  a  labor 

relations  school  for  three  straight  months  two  hours 

a   week   at  which   time   the   agreement   was   gone 

through  paragraph  by  paragraph,  interpreted  and 

explanations  made  of  the  agreement  at  which  at 

each  class  there  was  over  150  contractors  present, 

signatory  contractors  and  those  eligible  to  sign. 
***** 

Q.  (By  Trial  Examiner)  :  Independently  of  its 
use  by  you  in  connection  with  joint  conference 
board  proceedings,  have  you  ever  had  occasion  to 
use  the  document  of  which  G.  C.  19  is  a  sample  in 
conferences  or  meetings  or  discussions  with  repre- 
sentatives of  any  of  the  building  and  construction 

[695]  trades  unions  in  Southern  California  area? 
***** 

The  Witness:     Yes,  we  have  had  occasions  to 

use  it  in  the  presence  of  representatives  of  the  labor 

unions  involved. 
***** 

Q.  (By  Trial  Examiner)  :  Can  you  recall  using 
it  in  a  specific  occasion  or  occasions?     ***** 
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The  Witness:  Well,  there  are  innumerable  cases 
we  use  it  in,  particularly,  in  cases  of  disputes  where 
we  read  certain  paragraphs  from  the  agreement 
over  the  telephone  to  a  union  representative  or  if 
he  is  in  the  joint  conference  board,  or  read  certain 
paragraphs  for  clarification  to  them  or  they  read 
it  to  us,  depending  on  what  interpretation  they  are 
taking  and  what  interpretation  we  are  taking.  [696] 
*  *  *  *  * 

Q.  (By  Trial  Examiner)  :  Can  you  recall  any 
occasions  or  occasion  in  which  discussions  of  the 
type  you  have  just  described  of  the  type  which 
occurred  involving  a  representative  of  the  Inter- 
national Brotherhood  of  Carpenters  and  Joiners 
of  America  in  Los  Angeles  County  District  Council 
of  Carpenters  or  Local  1400  of  that  organization? 


****** 


The  Witness:  At  one  of  the  last  meetings  of  the 
joint  conference  board,  the  Los  Angeles  District 
Council  of  Carpenters  had  a  case  before  the  joint 
conference  board.  Certain  portions  of  the  agreement 
were  read  for  the  basis  of  establishing  a  clarifica- 
tion and  interpretation.  Representatives  of  the  Los 
Angeles  District  Council  of  Carpenters  were  pres- 
ent. 

Q  (By  Trial  Examiner):  Do  you  recall  the 
time  or  approximate  time  when  this  meeting  was 
held? 

A.     I  believe  it  was  in  April  of  this  year. 
Q.    Do  you  recall  the  place? 
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A.  It  was  in  the  BCA  office  building,  our  board 
of  directors'  room. 

Q.  Can  you  identify  the  persons  present  so  far 
as  your  recollection  may  go? 

A.  There  were  representatives  from  each  of  the 
six  ]:>asic  trades  including  the  carpenters  as  well 
as  representatives  from  the  associations,  the  AGO 
and  BCA, 

Q.  Can  you  identify  any  representatives  of  BCxA. 
present  in  [698]  addition  to  yourself? 

A.  I  was  present  as  a  member  of  the  conference 
board  and  Leo  Volk  from  BCA,  a  member  of  the 
conference  board;  William  Irish  who  was  chair- 
man of  the  contractors  joint  negotiating  committee 
on  the  contractors  side ;  John  Cunard,  chairman  for 
labor  of  the  joint  conference  board;  Leo  Vie,  sec- 
retary of  the  Building  and  Construction  Trades 
Coimcil;  Ralph  Bronson  of  the  Operating  Engi- 
neers; Lloyd  Leibey  of  the  Labor  Unions;  Earl 
Thomas  of  the  District  Council  of  Carpenters,  Los 
Angeles  District  Council  of  Carpenters.     That  is 

all  I  recall.  [699] 
»  *  *  «  » 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  19  for  identification  was 
received  in  evidence.) 
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BCA-AFL 

MASTER  LABOR  AGREEMENT 

Labor  Agreement  Between  Southern  California 
General  Contractors  and  A.  P.  of  L.  Building 
and  Construction  Trades  Unions 

This  Agreement  entered  into  this  3rd  day  of 
June,  1946,  by  and  between  members  of  the  Build- 
ing Contractors  Association  of  California,  Inc.  who 
are  signatory  hereto,  parties  of  the  first  part,  here- 
inafter referred  to  as  the  Contractors,  and  the 
Building  and  Construction  Trades  Councils  of  Los 
Angeles,  Long  Beach,  Riverside,  San  Bernardino, 
Orange,  San  Diego,  Imperial,  Ventura,  Santa  Bar- 
bara, San  Luis  Obispo,  and  Kern,  each  affiliated 
with  the  Building  and  Constmction  Trades  Depart- 
ment of  the  American  Federation  of  Labor:  Inter- 
national Hod  Carriers  Building  and  Common  La- 
borers Union;  The  Southern  California  District 
Council  of  Laborers;  United  Brotherhood  of  Car- 
penters and  Joiners  of  America;  California  State 
Council  of  Carpenters;  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America;  Joint  Council  of  Teamsters, 
No.  42,  except  for  Kern,  Inyo  and  Mono  Counties; 
Teamsters  Local  Union  No.  87  for  Kern,  Inyo  and 
Mono  Counties;  International  L^nion  of  Operating 
Engineers ;  Local  Union  No.  12  of  the  International 
Union  of  Operating  Engineers;  Operative  Plaster- 
ers and  Cement  Finishers   International  Associa- 
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tion;  International  Association  of  Bridge,  Struc- 
tural and  Ornamental  Iron  AVorkers;  Bricklayers, 
Masons  and  Plasterers'  International  Union; 
Brotherhood  of  Painters,  Decorators  and  Paper- 
hangers;  Granite  Cutters  International  Associa- 
tion; International  Brotherhood  of  Blacksmiths, 
Drop  Forgers  and  Helpers;  International  Brother- 
hood of  Boiler  Makers,  Iron  Ship  Builders  and 
Helpers;  International  Brotherhood  of  Electrical 
Workers;  International  Union  of  Elevator  Con- 
structors; International  Association  of  Heat  and 
Frost  Insulators  and  Asbestos  Workers;  Interna- 
tional Association  of  Marble,  Stone  and  Slate  Pol- 
ishers, Rubbers  and  Sawyers,  Tile  and  Marble  Set- 
ters Helpers  and  Terrazzo  Helpers;  Journeymen 
Stone  Cutters  Association  of  North  America;  Sheet 
Metal  Workers  International  Association;  United 
Association  of  Journeymen  &  Apprentices  of  the 
Plumbing  &  Pipe  Fitting  Industry  of  the  United 
States  and  Canada;  United  Slate,  Tile  and  Compo- 
sition Roofers,  Damp  and  Waterproof  Workers  As- 
sociation; Wood,  Wire  and  Metal  Lathers  Interna- 
tional Union;  all  affiliated  with  the  American  Fed- 
eration of  Labor,  who  are  signatory  hereto  for 
themselves,  for  their  various  Craft  Coimcils  and 
Local  Unions  which  have  jurisdiction  over  the 
work  in  the  territory  hereinafter  described,  parties 
of  the  second  part,  hereinafter  referred  to  as  the 
Unions. 

«•     »     4»^     «     « 
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I. 

Coverage 
A.  That  this  Agreement  shall  apply  to  and  cover 
all  employees  of  the  Contractors  employed  to  per- 
form or  performing  construction  work,  as  such  em- 
ployees and  construction  work  are  respectively 
more  particularly  defined  hereafter  in  Article  II 
Section  A  and  Article  XV  of  this  Agreement,  in 
the  area  known  as  Southern  California,  more  par- 
ticularly described  as  the  counties  of  Los  Angeles, 
Inyo,  Mono,  Orange,  Riverside,  San  Bernardino, 
Imperial,    San    Diego,    Ventura,    Santa    Barbara, 

San  Luis  Obispo  and  Kern. 
***** 

II. 

Union  Recognition 
A.  That  the  Contractors  hereby  recognize  the 
Unions  who  are  signatory  hereto  as  thd  sole  and 
exclusive  collective  bargaining  representatives  of  all 
employees  of  the  Contractors  signatory  hereto  over 
whom  the  Unions  have  jurisdiction,  as  such  juris- 
diction is  defined  by  the  Building  and  Construction 
Trades  Department  of  the  American  Federation  of 
Labor  as  of  the  date  of  this  Agreement.  It  is  under- 
stood that  the  Unions  do  not  at  this  time,  nor  will 
they  during  the  term  of  this  Agreement,  claim  ju- 
risdiction over  the  following  classes  of  employees: 
executives,  civil  engineers,  and  their  helpers,  super- 
intendents, assistant  superintendents,  master  me- 
chanics, time  keepers,  messenger  boys,  office  work- 
ers or  any  employees  of  the  Contractor  above  the 
rank  of  craft  foreman. 
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That  subject  to  this  understanding  the  Contrac- 
tor shall  have  entire  freedom  of  selectivity  in  hiring 
and  may  discharge  any  employee  for  any  cause 
which  he  may  deem  sufficient,  provided  there  shall 
be  no  discrimination  on  the  part  of  the  Contractor 
against  any  employee,  nor  shall  any  such  employee 
be  discharged  by  reason  of  any  Union  activity  not 
interfering  with  the  proper  performance  of  his 
work. 

It  is  the  intention  of  the  parties  that  all  workmen 
covered  hereby  shall  be  or  become  forthwith  upon 
employment  and  remain  continuously,  members  in 
good  standing  of  the  International  Unions  signa- 
tory hereto  through  their  affiliated  Local  Unions 
having  work  and  area  jurisdiction  and  on  whose  be- 
half this  Agreement  is  executed,  as  a  condition  of 
employment,  and  that  this  provision  shall  become 
operative  without  further  notice  or  amendment 
whenever  amendments  to  or  judicial  interpreta- 
tions of  the  Labor-Management  Relations  Act  of 
1947  remove  the  inhibitions  against  the  application 
of  this  paragraph  now  existing  under  the  present 
wording  and  judicial  interpretations  of  that  Act. 

It  is  agreed  that  all  workmen  covered  hereby 
shall  be  or  become,  not  more  than  thirty  (30)  days 
after  employment  and  remain  continuously,  mem- 
bers in  good  standing  of  the  International  Unions 
signatory  hereto  through  their  affiliated  Local 
Unions  having  work  and  area  jurisdiction  and 
whose  behalf  this  Agreement  is  executed,  and  shall 
remain  available  for  work  as  a  condition  of  em- 
ployment. 
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B.  That  in  the  employment  of  workmen  for  all 
work  covered  by  this  Agreement  in  the  territory 
above  described,  the  following  provisions,  subject 
to  the  conditions  of  Article  II- A,  above,  shall  gov- 
ern: 

1.  That  the  Local  Unions  shall  establish  and 
maintain  open  and  non-discriminatory  employment 
lists  for  employment  of  workmen  in  the  work  and 
area  jurisdiction  of  each  respective  Local  Union  of 
each  particular  trade. 

That  the  Contractors  shall  first  call  upon  the  re- 
spective Local  Unions  having  work  and  area  juris- 
diction, or  their  Agents,  for  such  men  as  they  may 
from  time  to  time  need,  and  the  respective  Local 
Unions,  or  their  Agents,  shall  immediately  furnish 
to  the  Contractors  the  required  number  of  qualified 
and  competent  workmen  and  skilled  mechanics  of 
the  classifications  needed  by  the  Contractors. 

That  the  respective  Local  Unions,  or  their  Agents, 
will  furnish  each  such  required  competent  workman 
or  skilled  mechanic  entered  on  their  lists,  to  the 
Contractors  by  use  of  a  written  referral  and  will 
furnish  such  workmen  or  skilled  mechanics  from 
the  respective  Local  Unions'  listings  in  the  follow- 
ing manner: 

(a)  Workmen  who  have  been  recently  laid  off  or 
terminated  in  that  respective  Local  Union's  work 
and  area  jurisdiction  by  the  Contractors  now  desir- 
ing to  re-employ  the  same  workmen  in  that  same 
area  provided  they  are  available  for  employment. 

(b)  Workmen  who  have  been  employed  by  Con- 
tractors in  the  respective  Local  Union's  work  and 
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area  jurisdiction  within  the  multiple-employer  unit 
during  the  previous  ten  (10)  years,  and  are  avail- 
able for  employment. 

(c)  Workmen  whose  names  are  entered  on  the 
list  of  the  respective  Local  Union  having  work  and 
area  jurisdiction  and  who  are  available  for  em- 
ployment. 

That  reasonable  advance  notice  (but  not  less  than 
24  hours)  will  be  given  by  the  Contractors  to  the 
Unions,  or  their  Agents,  upon  ordering  such  work- 
men or  mechanics;  and  in  the  event  that  48  hours 
after  such  notice,  the  Unions  or  their  Agents  shall 
not  furnish  such  workmen,  the  Contractors  may 
procure  workmen  from  any  other  source  or  sources. 
If  men  are  so  employed,  the  Contractors  will  imme- 
diately report  to  the  Local  Unions  having  work  and 
area  jurisdiction,  or  their  Agents,  each  such  work- 
man by  name. 

That  workmen  employed  by  the  Contractors  for 
a  period  of  thirty  (30)  days  continuously  or  accu- 
mulatively within  the  multiple-employer  unit  and 
procured  in  accordance  with  II,  B-1,  (c),  above  or 
procured  from  other  sources  by  the  Contractors 
themselves,  shall  become  members  of  the  appropri- 
ate craft  Union  signatory  hereto  immediately,  upon 
terms  and  qualifications  not  more  burdensome  than 
those  applicable  at  such  times  to  other  applicants  to 
such  Union. 

2.  Contractors  may  transfer  workmen  in  good 
standing  of  the  six  basic  crafts  from  the  jurisdic- 
tion of  one  Local  Union  to  the  jurisdiction  of  an- 
other Local  Union  of  the  same  craft  up  to  the  max- 
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imum  permitted  at  the  date  of  this  Agreement  by 
the  International  Constitution  and  By-Laws  of  the 
craft  involved.  In  any  event  they  may  transfer  up 
to  10  per  cent  of  the  current  requirements  by  crafts 
on  the  project  to  which  the  transfers  are  to  be 
made,  mchidmg  a  maximum  of  two  foremen  in  each 
craft.  Contractors  recognize  the  desirability  of  em- 
^    ploying  workmen  in  good  standing  of  the  Local 
'     Union  having  jurisdiction  to  the  greatest  possible 
extent  and  it  is  the  intention  of  the  parties  that  the 
Local  Union  having  jurisdiction  refers  to  the  work 
jurisdiction  and  area  jurisdiction  of  all  appropriate 
craft  Local  Unions  affiliated  with  any  Union  signa- 
tory hereto  as  such  work  and  area  jurisdiction  shall 
continue  to  be  recognized,  accepted  and  maintained. 
Workmen  employed  by  any  Contractor  pursuant 
to  the  terms  of  this  Agreement,  and  remaining  in 
good  standing  in  the  craft  in  which  they  are  em- 
ployed, shall  not  be  removed  nor  transferred  by  the 
Unions  unless  the  prior  approval  of  the  Contractor 
has  been  obtained. 

C.  Whenever  reference  is  made  in  this  Article  II 
to  the  Agents  of  the  Unions,  such  reference  is  in- 
tended to  designate  the  representative  of  the  Build- 
ing and  Construction  Trades  Council  or  the  Local 
or  In  ernational   craft   Union  having  jurisdiction 

Tcrtrlir " ''''''"'' '' '' ''  -p'°^^^  'y 


*     »     *     *     * 


*     *     »     *     * 


Redirect  Examination 
Q.     (By  Mr.  Heimann) :    Mr.  Sills,  I  show  you 
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(Testimony  of  Edward  M.  Sills.) 
a  document  which  has  been  marked  G.C.   24  for 
identification  and  which  consists  of  two  postcards 
stapled  to  each  other.  Would  you  tell  us  what  that 
document  is  or  what  these  documents  are? 

A.  They  are  the  signature  of  the  Pardee  Con- 
struction  Company   on   the   method   on   which   we 

used  to  sign  the  master  labor  agreement. 
»  «  «  *  « 

Q.     (By  Mr.  Heimann) :    Do  you  know  the  rea- 
son why  there  are  two  cards  for  Pardee  Construc- 
tion Company?  [709] 
***** 

The  Witness:  Just  what  they  explained  to  me, 
they  said  they  had  forgotten  to  sign  the  agreement 
before. 

Mr.  Garrett:  I  move  to  strike.  There's  no  foun- 
dation, not  even  as  to  who  they  mean. 

Trial  Examiner:  I  will  sustain  the  objection 
as  to  faundation. 

Whom  do  you  mean  by  "they"? 

The  Witness:    Pardee  Construction  Company. 
***** 

Q.  (By  Mr.  Heimann) :  Which  individual  of 
Pardee  Construction  Company? 

A.     J.   D.  Pardee   and  Hoyt   S.  Pardee  signed 

two  cards. 

***** 

Q.     (By  Mr.  Heimann) :    Does  the  BCA  require 

its  members  after  they  had  signed  one  card  to  sign 

any  other  card  or  to  sign  the  same  card  again? 
***** 
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The  Witness:  No,  they  do  not  require  them  to 
sign  more  than  one  card. 

Voir  Dire  Examination 

Q.  (By  Mr.  Garrett)  :  Those  cards  received  by 
you  stapled  together,  or  were  they  stapled  together 
after  they  had  been  received  by  you? 

A.     One  card  is  dated  May  of  1948  and  the  other 
was  November  of  1949  so  evidently  they  were  re- 
ceived at  different  times.  [711] 
***** 

Q.     In  connection  with  one  of  these  cards,  it  is 

a  fact,  is  it  not,  that  someone  had  told  you  that 

they  had  forgotten  to  sign  the  agreement  before. 
***** 

The  Witness:     When  the  second  card  came  in, 

as  I  stated  before,  all  of  them  come  across  my  desk. 

I  have  a  pretty  good  memory  so  I  knew  that  the 

Pardee     Construction     Company    had    previously 

signed  the  agreement  or  signed  one  of  these  cards 

purporting  to  sign  the  agreement.  I  asked  the  girl 

to  bring  the  card  in,  to  look  up  the  other  card.  She 

brought   it   in.   Neither   one   of   the   Pardees   was 

present.  I  called  them  and  asked  them  why  they 

signed  this  card. 
***** 

Q.     (By  Mr.   Garrett):     Who   did  you  talk  to 
when  you  called,  if  you  remember? 
A.    I  can't  recall  which  Pardee  it  was. 
Q.    Was  it  one  of  the  partners? 
A.     One  of  the  Pardees,  yes. 
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Q.  Do  you  remember  whether  it  was  one  of  the 
sons  or  the  old  man?  [713] 

A.  I  do  not  recall.  I  don't  recall  who  it  was  I 
talked  to.  *  *  *  *  * 

Q.  And  you  asked  that  person  on  the  telephone 
why  you  had  received  the  second  card,  is  that  right  ? 

A.     That's  right.  [714] 

Q.    Because  you  already  had  one,  is  that  right  1 

A.     That's  right. 

Q.  That  person  told  you  it  was  because  they 
had  forgotten  to  sign  the  agreement  before? 

A.  He  said  he  thought  he  had  not  signed  the 
agreement  before.  *****  [715] 

Mr.  Heimann:  I  now  move  to  amend  the  com- 
plaint in  Case  No.  21-CB-600  by  eliminating  a  pe- 
riod at  the  end  of  Paragraph  5  and  by  adding  the 
following  words:  "and  are  thereby  causing  or  at- 
tempting to  cause  above-named  employers  to  dis- 
criminate against  employees  in  violation  of  Section 
8  (a)  (3)  of  the  Act." 

I  further  move  to  amend  Paragraph  6  by  strik- 
ing the  words  "Subsection  1  (A)"  at  the  end  thereof 
and  by  substituting  therefor  the  words  "Subsections 
1  (A)  and  (2)." 

I  further  move  to  amend  Paragraph  8  by  striking 
therefrom  at  the  end  the  words  "Subsection  1  (A) 
of  the  Act"  and  by  substituting  therefor  the  words 
"Subsections  1  (A)  and  (2)  of  the  Act." 

■K'     «     «     «     « 

Trial  Examiner:  I  would  like  to  get  a  clarifica- 
tion. You  will  recall  one  of  the  last  orders  of  busi- 
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ness  at  the  prior  session  was  a  request  on  my  part 
of  a  statement  of  General  Counsel's  theory  of  the 
case  and  outline  of  what  the  General  Counsel  ex- 
pected to  prove  so  that  the  respondents  might  be 
adequately  informed  and  might  use  the  interval 
[745]  provided  by  our  adjournment  to  engage  in 
any  necessary  preparation  in  order  to  obviate  a 
further  recess  at  the  conclusion  of  the  General 
Counsel's  case.  Let  me  ask  this,  having  in  mind  the 
General  Counsel's  theory  of  the  case  and  the  nature 
of  proof  which  the  General  Counsel  expected  to 
adduce,  does  this  amendment  indicate  the  possibil- 
ity of  any  change  in  the  nature  or  extent  of  proof  ? 
Mr.  Heimann:  It  does  not,  Mr.  Examiner.  In 
other  words,  to  make  it  clear,  as  I  indicated  at  the 
close  of  my  remarks  before  we  adjourned,  I  stated 
then  that  the  amendment  will  not  entail  any  addi- 
tional evidence  nor  will  it  entail  any  allegation  on 
the  part  of  the  General  Counsel  that  the  contract 
between  the  union  and  the  employers  is  illegal  nor 
does  it  entail  any  allegation  that  any  particular 
employer  is  directly  involved  in  Case  21-CB-600 
and,  by  that,  I  mean  that  General  Counsel  will  offer 
no  evidence  that  any  particular  employer  offered 
employment  to  Clarence  Dowdall  which  he  could 
not  accept  because  the  union  declined  to  refer  him 
so,  in  that  respect,  the  theory  is  not  changed  at  all. 
The  only  change  is  that  it  is  our  theory  now  that 
the  acts  that  we  have  always  alleged  to  have  oc- 
curred constitute  not  only  a  violation  of  Section 
8  (b)  (1)  (A)  but  constitute  also  a  violation  of  Sec- 
tion 8  (b)  (2).   *****  [746] 
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Trial  Examiner:  Very  well,  I'm  in  position  to 
rule.  *****  [807] 

The  motion  to  amend  is  granted  and  the  record 
will  now  so  show.  [809] 
***** 

Mr.  Nicoson :  Very  well.  We  then  move  to  amend 
respondents'  separate  and  several  answers  by 
amending  Paragraph  5  thereof  to  generally  and 
specifically  deny  Paragraph  5  of  the  complaint  as 
amended.  We  move  to  amend  Paragraph  6  of  the 
respondents'  separate  and  several  answers  by  deny- 
ing both  generally  and  specifically  the  allegations 
of  Paragraph  6  as  now  amended.  And  we  move  to 
amend  Paragraph  7  of  the  answer  to  deny  generally 
and  specifically  the  [815]  allegations  of  Paragraph 
8  of  the  complaint  as  now  amended.  I'm  sorry,  it 
was  Paragraph  8  of  the  answer  instead  of  7. 
«  4f  *  *  « 

Mr.  Nicoson:  I  also  move  to  amend  the  answer 
with  respect  to  the  second  and  separate  further  de- 
fense so  that  the  answer  to  Paragraphs  5,  6  and  8 
are  reflected  in  a  similar  fashion  in  the  second 
defense.  [816] 


***** 


Trial  Examiner:  Mr.  Pleimann  indicated  no  ob- 
jection to  the  motion  to  amend  respondents'  answer 
to  21-CB-600  and  I  may  say  for  the  record,  I'm,  of 
course,  disposed  to  grant  the  motion  to  amend  the 
answer  and  I  would,  of  course,  read  the  answer  as 
amended  to  include  a  traverse  at  every  relevant 
point  of  the  complaint  as  amended. 
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Mr.  Heimann:  I  have  no  objection.  I  state  that 
again. 

Mr.  Mcoson :  Now,  then,  I  suppose,  and  this  may 
arise  through  a  superabundance  of  caution  and  I 
will  ask  you  to  bear  with  me.  Directing  my  atten- 
tion now  to  Paragraph  2  in  the  third,  separate  de- 
fense, I  move  to  amend  that  paragraph  by  inter- 
lineation to  insert  directly  after  the  word  '*  Sub- 
section 8  (b)  (1)  (A),"  the  word ''and  (2)." 

Mr.  Heimann:    No  objection. 

Trial  Examiner:    Motion  granted. 

Mr.  Nicoson:  While  I'm  at  it,  I  notice  a  typo- 
graphical error. 

Trial  Examiner:  I  will  take  it  as  "charges"  in- 
stead of  "charters." 

Mr.  Nicoson:    I  move  the  answer  be  amended  in 

those  particulars.  [817] 

Trial  Examiner:    Motion  granted.  [818] 
*  •»  *  *  * 

(Thereupon  the  documents  above-referred  to 
were  marked  General  Counsel's  Exhibits  No. 
24- A  and  24-B  and  were  received  in  evidence.) 

GENERAL  COUNSEL'S  EXHIBIT  No.  24-A 

Date:  5/17/48 
It  is  my  desire  to  sign  and  avail  myself  to  the 
benefits  of  the  Collective  Bargaining  Agreement  be- 
tween the  Building  Contractors  Association  of  Cali- 
fornia, Inc.,  and  the  Building  Trades  Councils  of 
the  American  Federation  of  Labor,  by  affixing  my 
signature  to  this  card  in  lieu  of  the  Master  Contract 
which  I  agree  to  sign  when  presented  to  me. 
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Firm  Name:  Pardee  Construction  Company 
/s/  By  Hoyt  S.  Pardee,  Partner. 
Phone:  Ariz.  96908 

Address :  10639  Santa  Monica  Blvd.,  Los  Angeles 
25,  Calif. 

License  No. :  94236 
Classification :  B-1 

[Business  Reply  Card] 
Building  Contractors  Association  of  California,  Inc. 
121  South  Alvarado 

Los  Angeles  4,  California 


GENERAL  COUNSEL'S  EXHIBIT  No.  24-B 

Date:  11/13/49 

It  is  my  desire  to  sign  and  avail  myself  to  the 
benefits  of  the  Collective  Bargaining  Agreement  be- 
tween the  Building  Contractors  Association  of  Cali- 
fornia, Inc.,  and  the  Building  Trades  Councils  of 
the  American  Federation  of  Labor,  by  affixing  my 
signature  to  this  card  in  lieu  of  the  Master  Contract 
which  I  agree  to  sign  when  presented  to  me. 

Firm  Name:  Pardee  Construction  Co. 

/s/  By   J.  D.  Pardee 

Phone:  BR  25498 

Address:  10639  Santa  Monica  Blvd. 

License  No ' 

Classification:  Bl 

[Business  Reply  Card] 

Building  Contractors  Association  of  California,  Inc. 

115  South  Alvarado 

Los  Angeles  4,  California 
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*  *  ■jt  *  * 

CLARENCE  A.  DOWDALL 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Heimann) :  Will  you  state  your 
name,  please'?  A.     Clarence  A.  Dowdall. 

Q.     And  your  address? 

A.  3826  Olmstead  Avenue,  Los  Angeles  8,  Cali- 
fornia, in  care  of  Irwin  Emerson. 

Q.    What  is  your  occupation,  Mr.  Dowdall  ? 

A.     Carpenter. 

Q.  Have  you  been  a  member  of  any  labor  union 
within  the  last  four  years'?  A.     Yes. 

Q.  Would  you  tell  us  what  labor  imion  and 
what  locals  you  belonged  to  and  the  approximate 
dates?  A.    In  the  last  four  years'? 

Q.    Yes. 

A.  In  the  last  four  years,  I  belonged  to  the 
local  in  Palm  Springs,  California,  and  Anchorage, 
Alaska. 

Q.  And  when  did  you  belong  to  the  local  at 
Palm  Springs'? 

A.  I  have  also  been  a  member  of  the  local  in 
Pasadena,  [909]  California,  too. 

Q.  I  see.  When  were  you  a  member  of  Palm 
Springs  local,  approximately"? 

A.  Well,  I  first  cleared  in  Palm  Springs  about 
eight  years  ago  and  then  I  have  cleared  out  of 
Palm  Springs  into — I  tell  you,  I  cleared  in  and 
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out  of  so  many  locals,  I  have  the  dates.  I  don't 

know  until  I  look  them  up.  I  have  all  the  records. 

Q.     Let's  just  take  the  California  locals. 

A.     All  right. 

Q.  Do  you  know  how  long  you  were  a  member 
of  Palm  Springs  local? 

A.  About  eight  years,  well,  say,  yes,  the  Palm 
Springs  local. 

Q.  Well,  you  said  you  cleared  into  the  Palm 
Springs  local  about  eight  years  ago. 

A.     That's  right. 

Q.  Then  if  you  were  a  member  for  eight  years, 
it  would  be  until  very  recently,  at  least? 

A.  Yes,  sir,  I  cleared  out  of  the  local  in  Palm 
Springs  in  November  of  '52,  cleared  into  Pasadena, 
California. 

Q.  I  see.  How  long  were  you  a  member  of 
Pasadena  local  ?  A.    Four  months. 

Q.    Four  months? 

A.     I  cleared  back  into  Palm  Springs. 

Q.  After  that  you  cleared  back  into  Palm 
Springs?  [910]  A.    Yes. 

Q.    About  how  long?  A.     One  week. 

Q.    And  after  that? 

A.  I  cleared  out  of  there  and  went  to  Anchor- 
age, Alaska. 

Q.     Did  you  clear  into  the  Anchorage  local? 

A.  Yes,  sir,  and  I'm  still  a  member  of  the  local 
in  Anchorage,  Alaska. 

Q.  In  other  words,  from  that  time  on  you  have 
been  a  member  of  the  Anchorage  local  without  fur- 
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ther  interruptions  %  A.    Yes,  sir. 

Q.     Now,  in  December  of  1953  did  you  go   to 
the  job  site,  or,  to  a  job  site  of  the  Pardee  Con- 
struction Company?  A.    I  did,  yes,  sir. 
***** 

Q.     (By  Mr.  Heimann)  :    And  would  you  tell  us 

what  events  happened  that  caused  you  to  go  there  ? 
***** 

The  Witness:  Mr.  Dockery  called  me  and  asked 
me  if  I  was  interested  in  going  to  work. 

Q.     (By  Mr.  Heimann)  :    When  was  that? 

A.  December,  the  morning  of  December  3rd.  I 
told  him  I  was. 

Mr.  Nicoson:  I'm  going  to  object  now  further 
to  any  conversations  he  had  with  Dockery  on  the 
grounds  hearsay,  not  binding  upon  respondents. 

Trial  Examiner:    Overruled. 

The  Witness :  I  told  him,  yes,  I  wanted  to  go  to 
work  so  Mr.  Dockery  said,  "Well,  I  believe  I  have 
a  job  for  you." 

Mr.  Garrett:  Move  to  strike  it  on  the  grounds 
it  is  hearsay. 

Trial  Examiner:  Overruled.  Motion  to  strike 
denied. 

Mr.  Nicoson:  May  we  have  a  continuing  objec- 
tion ? 

Trial  Examiner:  You  have  a  continuing  objec- 
tion on  the  ground  it  is  hearsay.  For  the  record, 
the  objection  is  overruled. 

Q.     (By  Mr.  Heimann)  :    Go  ahead. 

A.    Mr.  Dockery  came  and  got  me  and  we  went 
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to  the  job  site  the  morning  of  December  3rd.  He 
introduced  me  to  a  Mr.  Lancaster,  a  superintend- 
ent. I  talked  with  Mr.  Lancaster  about  a  job  and 
he  told  me  yes.   *****  [912] 

Q.  (By  Mr.  Heimann) :  You  say  you  saw  Mr. 
Lancaster.  Do  you  know  who  Mr.  Lancaster  was  *? 

A.  Mr.  Dockery  introduced  me  to  him  as  the 
superintendent  of  the  Pardee  Construction  Com- 
pany. 

Q.  Did  you  have  a  conversation  with  Mr.  Lan- 
caster? A.     Yes,  I  did,  yes,  sir. 

Q.     Who  was  present?  A.    Mr.  Dockery. 

Q.    Anyone  else? 

A.     Mr.  Lancaster  and  myself.  [913] 
*  *  *  *  * 

Mr.  Garrett:  Objection  on  the  further  ground 
hearsay  as  to  these  respondents. 

Mr.  Nicoson:  May  our  objection  continue  to 
the  entire  conversation? 

Trial  Examiner:  You  have  a  continuing  objec- 
tion to  the  conversation  with  the  participants  last 
named  by  the  witness  and,  for  the  record,  the  ob- 
jection is  overruled. 

Q.  (By  Mr.  Heimann) :  Before  I  repeat  the 
question,  will  you  tell  us  where  the  conversation 
took  place? 

A.  On  Sunset,  I  remember  the  number,  14 — I 
don't  remember  exactly  the  job  site. 

Q.     What  community,  if  you  know? 

A.  Sunset  Boulevard,  clear  the  west  end  of 
Sunset  Boulevard. 


Log.  1400,  Un.  Bro.  of  Carp,  and  Join.      5-19 

(Testimony  of  Clarence  A.  Dowdall.) 

Q.  Do  you  know  whether  Sunset  Boulevard 
runs  through  Hollywood  and  West  Hollywood  and 
several  other  communities,  do  you  know  which  one 
it  was  or  was  it  in  Los  Angeles  proper,  if  you 
know? 

A.  I  don't  know  exactly  where  it  was.  I  know 
exactly  where  it  was  but  I  don't  remember  the 
address. 

Q.  All  right.  Would  you  tell  us  what  you  said, 
what  Mr.  Dockery  said  and  what  Mr.  Lancaster 
said,  if  anything!  *****  [914] 

The  Witness :  Mr.  Dockery  introduced  me  to  Mr. 
Lancaster  and  so  Mr.  Lancaster  told  us  that  he 
needed  a  couple  carpenters  so  after  talking  with 
him,  why,  he  decided  to  hire  me.  *****  [915] 

Q.  (By  Trial  Examiner) :  Mr.  Dowdall,  in  ref- 
erence by  Mr.  Lancaster  to  his  needs,  if  any,  for 
carpenters,  as  you  now  recall  it,  is  your  knowledge 
of  it  based  upon  what  Mr.  Dockery  told  you  about 
an  earlier  conversation  or  is  it  based  upon  what 
you  heard  Mr.  Lancaster  say? 

A.  Mr.  Lancaster,  as  I  say,  Mr.  Dockery  came 
to  my  house  and  got  me  and  taken  me  out  and 
Lancaster  told  me  that  he  could  [916]  use  me  as. 
a  carpenter,  needed  a  couple  carpenters. 

Q.     That  statement  was  made  to  you? 

A.    Yes,  sir. 

Q.    At  the  time  and  place  you  indicated? 

A.    When  I  was  out  there. 

Q.  What  reply  did  you  or  Mr.  Dockery  then 
make  to  Mr.  Lancaster? 
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A.  I  told  Mr.  Lancaster  that  I  was  ready  to 
go  to  work  as  a  carpenter.  So  he  asked  me  if  I 
belonged  to  the  union  and  I  told  him  yes.  So  he 
told  me,  he  said,  well,  before,  he  asked  me  where 
my  membership  card  was  and  I  told  him  in  An- 
chorage. 

And  he  said,  "Before  you're  available  to  go  to 

work  on  this  job,  you  must  go  down  to  Local  1400 

and   get   a   work    order,    or  a   peraiit,    and    clear 

through  the  local  before  you  can  go  to  work  on 

this  job."  [917] 
***** 

The  Witness:     So  he  written  a  request  and  I 

taken  it  to  Local  1400. 
***** 

Q.  (By  Mr.  Heimann) :  I  show  you  a  paper 
that  has  just  been  marked 

A.    Yes,  sir,  that  is  the  one. 

Q.     Just  a  minute. that  has  just  been  marked 

O.C.  27  for  identification  and  I  ask  you  if  that  is 
the  request  that  you  were  just  talking  about. 

A.    Yes,  sir,  that  is  the  request.  [918] 
*****  ' 

Mr.  Mcoson:  We*  object  to  the  dociunent,  first, 
on  the  grounds  there  is  no  proper  foundation  hav- 
ing been  laid;  secondly,  hearsay  with  respect  to 
these  respondents;  third,  the  document  is  not  in  its 
original  state  having  been  altered  by  the  witness; 
it  is  incompetent,  irrelevant  and  immaterial,  it  is 
conclusionary,  hearsay  and  not  the  best  evidence. 
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Trial  Examiner;  Objection  overruled.  General 
Counsel's  27  will  be  received. 

Mr.  Nicoson:  Your  Honor,  perhaps  you  didn't 
quite  follow  my  objections  closely  but  there  isn't 
any  proof  here  that  that  is  Lancaster's  signature. 

Trial  Examiner:  I'm  aware  of  whatever  infirmi- 
ties may  be  in  the  document  but  I  think  it  is  suf- 
ficiently identified  to  warrant  its  receijot  in  evi- 
dence. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  ISTo.  27  for  identification 
was  received  in  evidence.)  [920] 

Direct  Examination — (Continued) 

Q.     (By  Mr.  Heimann) :     Mr.  Dowdall,  you  said 

that  you  inserted,  or  you  put  on  this   document 

which  is  G.C.  27  a  matter  in  the  lower  left-hand 

comer?  A.    Yes,  I  did. 

Q.    Would  you  tell  us  exactly  what  you  put  on 

so  that  we  know  which  matter  you  put  on? 
***** 

The  Witness:    "Dated  by  C.  Dowdall,  December 

2,  1953."  But  I  want  to  say  that  when  I  dated 

***** 

The  Witness:    That  should  have  been  dated  De- 
cember 3rd.  [921] 
***** 

Q.     (By   Mr.    Heimann) :     Mr.    Dowdall,    other 

than  these  words  you  have  just  related,  who  put  on 

the  writing  on  G.C.  27? 
***** 
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The  Witness:  As  I  get  it  straight,  he  wants 
to  know  who  written  it  and  all  that? 

Trial  Examiner:  Let  the  record  show  that  the 
witness  in  directing  a  question  to  the  Trial  Exam- 
iner inquires  whether  the  question  relates  to  the 
body  of  General  Counsel's  27  exclusive  of  the  ma- 
terial iireviously  indicated  in  the  lower  left-hand 
corner. 

The  answer  to  your  question  is,  yes,  that  is  what 
the  question  refers  to. 

The  Witness:     Yes,  Mr.  Lancaster  written  this. 

Q.  (By  Mr.  Heimann)  :  Now,  you  stated  that 
the  date  should  not  be  the  date  that  you  put  on 
or  some  words  to  that  effect.  Will  you  explain  that 
further'?  [922] 

*  *  «  »  « 

The  Witness:  Yes,  when  I  dated  that  I  put 
December  2nd,  1953,  which  I  should  have  put  De- 
cember 3rd,  1953,  on  a  Thursday. 

Q.     (By  Mr.  Heimann)  :    Would  you  tell  us  why 

it  should  be  December  3,  1953? 

*  *  *  *  • 

The  Witness:     Because  I  was  out  there  on  the 

job  on  the  3rd  when  Mr.  Lancaster  written  it.  [923] 

*  *  *  *  » 

Q.  (By  Mr.  Heimann) :  After  Mr.  Lancaster 
handed  you  G.C.  27,  Mr.  Dowdall,  did  you  have  any 
further  conversation  with  Mr.  Lancaster? 

A.    No. 

Q.    Would  you  tell  us  what  you  did  then?  [924] 
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A.  We  came  down  to  Local  1400  and  met  Mr. 
Bill  Savage. 

Trial  Examiner:  When  you  say  ^^we,"  who  would 
that  mean? 

The  Witness:    Mr.  Dockery  and  I. 

Q.  (By  Mr.  Heimann) :  And  where  was  that? 
Where  did  you  meet  Mr.  Savage? 

A.  In  the  union  hall  on  Santa  Barbara,  I  be- 
heve,  on  Santa  Barbara  Boulevard. 

Q.    What  town?  A.     Santa  Barbara. 

Q.    Pardon? 

A.     I  guess  Santa  Barbara— Santa  Monica. 

Q.    And  then  on  what  boulevard  ? 

A.     Seems  like  to  me  Santa  Monica  Boulevard. 

Trial  Examiner:  Just  a  minute.  If  we  are  go- 
ing to  have  conversation  outside,  did  you  have  any 
conversation  with  Mr.  Savage  at  that  place  and 
at  that  time? 

The  Witness:    Yes,  I  told  him  I 

Q.  (By  Mr.  Heimann) :  Just  a  minute.  Who 
was  present  at  that  time  at  that  conversation? 

A.     Mr.  Dockery,  Mr.  Savage,  myself. 

Q.  And  would  you  tell  us  who  said  what  during 
that  conversation? 

A.     I  showed 

Mr.  Nicoson:  Object,  I  don't  believe  he's  given 
the  time. 

Trial  Examiner:  He  has  not.  Do  you  recall 
when  this  occurred?  [925] 

The  Witness:    I  would  say  about  2 :00  p.m. 
Trial  Examiner :    On  what  day  ? 
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The  Witness:     Thursday,  December  3rd,  1953. 

Trial  Examiner:    Very  well. 

Q.  (By  Mr.  Heimann) :  Now,  would  you  tell 
us  who  said  what  during  that  conversation? 

A.  Mr.  Dockery  said  to  Mr.  Savage,  *'We  have 
work  orders  for  Pardee  Construction  job." 

We  showed  him  our  work  orders,  wanted  him  to 
write 

Q.  Just  a  minute.  When  you  refer  to  "work 
orders,"  what  do  you  mean  by  that? 

A.    Work  clearance. 

Trial  Examiner:  What  did  you  show  him,  spe- 
cifically ? 

The  Witness:  We  showed  him  this  piece  of 
paper. 

Trial  Examiner:  Let  the  record  show  the  wit- 
ness indicates  General  Counsel's  27. 

Q.  (By  Mr.  Heimann)  :  Was  there  any  other 
paper  you  showed  him? 

A.     Yes.  Mr.  Savage  wanted  to  know  where  my 

membership  card  was,  if  I  belonged  to  the  union. 

I  told  him  yes.  [926] 
***** 

Q.  (By  Mr.  Heimann)  :  Mr.  Dowdall,  did  you 
see  whether  Mr.  Dockery  showed  Mr.  Savage  a 
document  ?  A.     Yes. 

Q.    What  did  you  see  him  show  to  Mr.  Savage? 

A.  He  showed  him  his  written  request  for  work 
order  to  the  job. 

Mr.  Nicoson:  I  object  to  that,  move  to  strike 
on  the  ground  no  testimony  of  this  witness  that 
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he  had  a  work  order;  secondly,  if  there  was  such, 
a  document,  that  is  the  best  evidence  of  what  he 
handed  him. 

Mr.  Heimann:    Mr.  Examiner 

Mr.  Nicoson:  On  the  further  grounds  that  no 
foundation  laid  that  this  fellow  knows  what's  on 
that  piece  of  paper  that  Mr.  Dockery  had. 

Mr.  Heimann:  Mr.  Examiner,  I  may  be  wrong 
in  my  recollection  but  my  recollection  is  that  Mr. 
Dockery  testified  on  that  matter  so  that  is  in  the 
record.  I  can  look  it  up  if  you  wish. 

Mr.  Nicoson:  He  didn't  have  any  wi'itten  docu- 
ment to  put  in  there. 

Mr.  Heimann:    No,  he  did  not. 

Trial  Examiner:    Let's  look  at  the  record. 

Mr.  Heimann:  It  starts  on  Page  120.  I  didn't 
look  any  further  yet.  [928] 

Trial  Examiner:     Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner:    On  the  record. 

Objection  overruled. 

Mr.  Nicoson:  While  we  are  on  the  record,  it 
may  be  interesting  to  point  out  your  Honor  to  a 
couple  objections  that  were  made  and  sustained 
by  the  prior  Trial  Examiner  with  respect  to  the 
conversation  between  Mr.  Dowdall  and  Mr.  Dock- 
ery. I  just  call  it  to  your  attention  to  show  the 
inconsistency  of  the  rulings  of  the  Trial  Exam- 
iners. 

Trial  Examiner:  The  present  objection  is  over- 
ruled.  I'm  satisfied  that  the  record  with  respect 
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to  Mr.   Dockery's  testimony  as  to  his  conduct  at 

the  union  hall  warrants  overruling  of  the  present 

objection. 

Mr.  Nicoson:  We  want  to  object  at  this  time 
to  the  testimony  of  this  witness  with  respect  to 
what  happened  in  the  union  hall  on  the  grounds 
it  is  hearsay  as  to  the  District  Council  of  Car- 
penters. 

Trial  Examiner:    Overruled.  [929] 
***** 

Q.  (By  Mr.  Heimann)  :  Now,  continue  and  tell 
us  what  was  said  by  Mr.  Savage,  Mr.  Dockery  and 
yourself,  if  anything. 

A.  I  showed  Mr.  Savage  my  due  book,  showing 
that  my  dues  were  paid  through  March,  1954,  in 
Anchorage,  Alaska.  *  *  *  *  *[930] 

Q.  (By  Mr.  Heimann)  :  Mr.  Dowdall,  do  you 
know  what  your  status  was  at  that  time  regarding 
your  membership  in  the  Anchorage  local? 


***** 


The  Witness:  My  membership  was  paid  through 
March,  1954,  at  Anchorage,  correct. 

Mr.  Garrett:  Objected  to  as  hearsay  as  to  these 
[931]  respondents,  not  the  best  evidence. 

Trial  Examiner:    Objection  overruled. 

Q.  (By  Mr.  Heimann) :  Did  you  have  your 
dues  book  with  you,  Mr.  Dowdall? 

A.     Yes,  sir. 

Mr.  Heimann :  At  this  time  I  would  like  to  make 
the  dues  book  available  for  the  inspection  of  re- 
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spondents'  counsel.  May  the  record  show  that  that 

is  being  done? 

Will  you  pull  it  out  and  show  it  to  them? 

Trial  Examiner:    The  record  will  so  show. 

Mr.  Nicoson:  May  this  be  marked  for  identifi- 
cation so  that  the  record  will  show  what  we  are 
looking  at? 

Trial  Examiner:  The  record  shows  we  are  look- 
ing at  the  book  produced  by  Mr.  Dowdall. 

Mr.  Mcoson:    It  doesn't  yet. 

Trial  Examiner:     If  it  didn't,  it  does  now. 

Mr.  Mcoson:  You  have  objections  to  having  it 
marked  for  identification? 

Trial  Examiner:  I  see  no  necessity  to  encum- 
ber the  document  with  markings.  Essentially,  what 
we  have  here  at  this  time  is  the  witness  testifying 
from  personal  knowledge  as  to  his  paid-up  status 
in  the  labor  organization.  Now,  if  his  knowledge 
is  also  reflected  in  the  written  document  in  his 
possession,  the  production  of  that  document  may 
buttress  his  testimony  with  respect  to  his  personal 
knowledge  [932]  but  it  does  not  necessarily  con- 
stitute evidence  which  would  have  to  be  received 
as  preferable  to  his  personal  knowledge. 

Essentially,  it  appears  to  be  a  document  which 
could  be  used  to  refresh  his  recollection.  As  such, 
a  document  used  to  refresh  recollection  does  not 
have  to  be  identified  and  be  shown  in  the  record 
by  identification  number. 

Mr.  Mcoson:  That  can  be  brought  up  when  the 
document  is  offered  in  evidence. 
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Mr.  Heimann:  May  I  say  that  it  be  read  into 
evidence  rather  than  having  it  marked  for  identi- 
fication ? 

Mr.  Mcoson:  All  we  are  asking  is  that  it  be 
marked  for  identification.  We  are  not  offering  the 
document  yet  and  what  you  have  said  may  be  appli- 
cable upon  the  offer  of  this  document  into  the 
record  as  a  x>art  of  the  record  but  to  the  present 
time,  it  hasn't  been  offered.  We  simply  ask  that 
it  be  marked  for  identification. 

Mr.  Heimann:  Mr.  Examiner,  may  I  say  also 
that  I  did  not  ask  the  witness  to  refresh  his  recol- 
lection by  that  document. 

Trial  Examiner:    No 

Mr.  Heimann:  And  that  my  single  and  sole  pur- 
pose for  asking  Mr.  Dowdall  to  produce  it  was 
lest  there  be  any  reflection  or  intimation  in  the 
record  that  I'm  trying  to  conceal  something.  I 
have  not  intended  to  have  the  document  identified 
nor  offered  in  evidence  nor  have  Mr.  Dowdall  use 
it  for  the  purpose  of  recollection.  [933] 

Trial  Examiner:  I  realize  that.  Insofar  as  the 
document  itself  would,  upon  inspection,  tend  to  es- 
tablish the  date  to  which  Mr.  Dowdall  may  be  a 
paid-up  member  of  some  labor  organization,  it 
would  seem  to  me  to  be  merely  corroborative  evi- 
dence insofar  as  his  personal  knowledge  is  con- 
cerned. [934] 
***** 

Trial  Examiner:  We  are  elaborating  here  at 
great  length  a  matter  which  in  normal  proceedings 
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before  the  Labor  Board  is  normally  taken  care  of 
by  a  physical  inspection  and,  if  necessary,  a  read- 
ing into  the  record  of  the  contents  of  such  a  docu- 
ment. [935] 
***** 

Trial  Examiner:  As  I  view  this  issue,  I  don't 
think  that  in  a  situation  of  this  kind  the  best  evi- 
dence rule  is  necessarily  applicable  because  the  ap- 
parent issue  of  fact  at  the  moment  is  the  question  of 
Mr.  Dowdall's  status  as  a  paid  up  member  of  Local 
1281  at  a  particular  time. 

Now,  as  to  that,  as  I  view  it,  Mr.  Dowdall  is  per- 
fectly capable  of  testifying  as  to  the  fact  on  the 
basis  of  personal  knowledge,  he  having  been  the 
individual  to  allegedly  present  himself  as  having 
paid  dues.  If  an  individual  is  testifying  to  a  fact 
that  he  knows  as  of  his  own  personal  knowledge,  the 
fact  that  the  circumstance  may  also  be  evidenced 
in  a  written  document  does  not  necessarily  [939] 
make  the  written  document  the  best  evidence  be- 
cause we  are  here  interested  in  facts,  not  the  con- 
tents of  the  dociunent,  and  the  issue  to  be  proved. 

Mr.  Nicoson:     That  is  your  position. 

Trial  Examiner:  I'm  stating  it  for  the  record, 
yes. 

Mr.  Nicoson:  I  just  don't  want  our  silence  to 
mean  we  concur. 

Trial  Examiner:  I  just  don't  so  construe.  I  want 
the  opportunity  to  finish  my  statement.  I  will  have 
it. 

Under  the  circumstances,  I  believe  the  record  will 
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show  that  I  indicated  upon  an  objection  timely 
made  by  respondents  that  while  I  did  not  concur 
in  the  objection  on  the  grounds  stated  by  Mr.  Gar- 
ret, counsel  might  wish  to  consider  whether  or  not 
other  independent  evidence  bearing  upon  the  issue 
of  Mr.  Dowdall's  paid-up  status  in  1281  was  avail- 
able and  might  be  offered  in  this  proceeding.  There- 
after, the  record  will  show  the  witness  was  asked 
to  produce  his  dues  book  purportedly  indicating  cer- 
tain dues  payment  to  1281. 

Now,  with  respect  to  the  issue  of  fact,  I  view  the 
dues  book  not  as  the  best  evidence  with  respect  to 
dues  payments  but  merely  as  additional  evidence  of 
a  corroborative  character  with  respect  to  dues  pay- 
ment to  whatever  extent  it  may  reveal  such  dues 

payments.  [940] 
♦  *  *  * 

Q.  (By  Mr.  Heimann) :  Mr.  Dowdall,  would 
you  continue  with  your  testimony  relating  to  the 
discussion  between  Mr.  Savage,  Mr.  Dockery  and 
yourself?  ***** 

The  Witness:  Well,  I  think  I  got  as  far  as  I 
showed  to  Mr.  Savage  my  paid  up  dues,  hadn't  I*? 

Q.  (By  Mr.  Heimann)  :  Yes,  I  believe  that  is 
ris^'ht.  ***** 

The  Witness :  In  showing  him  my  work  order  to 
go  to  work  on 

Trial  Examiner:  In  order  to  avoid  confusion  in 
this  record,  let  me  say,  Mr.  Dowdall,  that  I  [942] 
have  been  apprised  by  reading  the  record  up  to  this 
point,  specifically,  the  testimony  of  Mr.   Dockeiy, 
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that  there  is  some  technical  significance  to  be  at- 
tached to  the  phrases  '  'clearance,  work  order,  work 
permit"  and  so  on.  And  in  order  to  avoid  difficul- 
ties and  confusion,  I  would  like  us  to  be  as  specific 
as  possible  in  referring  to  these  particular  docu- 
ments. 

What  do  you  refer  to  when  you  say  that  you 
showed  him  this  "work  order"? 

The  Witness:  That  is  what  I  showed  him,  a 
request  for  work  order  as  the  superintendent  re- 
quested. 

Trial  Examiner:  Let  the  record  show  that  the 
witness  indicates  General  Counsel's  27. 

I  suggest  that  we  call  that  Mr.  Lancaster's  re- 
quest rather  than  giving  it  any  special  title  which 
may  be  confusing  the  record. 

The  Witness :  After  showing  Mr.  Savage  my  re- 
quest for  work  order,  showing  my  dues  had  been 
paid  in  Anchorage,  Alaska,  he  said  before  I  could 
go  to  work  in  this  jurisdiction  that  I  would  have 
to  go  down  to  the  District  Council  which  is  down 
here  on  Maple,  Seventh  and  Maple,  I  believe,  and 
get  a  work  permit  from  them.  So  Mr.  Dockery  and 
I  left. 

Q.  (By  Mr.  Heimann)  :  Just  a  minute.  Did  Mr. 
Savage  say  anything  else  to  you? 

A.  Mr.  Savage  said  we  would  have  to  go  dov^n 
and  get  a  permit  from  them  and  then  come  back 
and  he  would  send  us  out  to  the  [943]  job,  that  he 
would  write  us 

Q.     Did  he  say  anything  else  about  the  procedure 
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followed ***** 

The  Witness:    Not  as  I  recall,  no. 

*  *  *  *  * 

Q.  (By  Mr.  Heimann)  :  Specifically,  did  he  say 
anything  about  registration? 

Mr.  Grarrett:  I  object  to  that  question  as  being 
leading.  He  is  putting  words  in  the  witness'  mouth. 

Trial  Examiner:  I  have  overruled  the  objection 
on  the  ground  that  the  witness  has  indicated  his 
recollection  is  exhausted. 

Mr.  Nicoson:  Yes,  but,  your  Honor,  that  isn't 
the  proper  way  to  refresh  the  witness'  recollection 
after  the  indicated  exhaustion  by  putting  the  specific 
answer  in  his  mouth. 

Trial  Examiner :    You  have  your  error. 

Mr.  Mcoson :    We  certainly  do. 

Trial  Examiner:    Very  well.  [944] 
***** 

The  Witness :    No,  sir,  he  did  not  at  that  time. 

Q.  (By  Mr.  Heimann)  :  Would  you  tell  us  what 
you  did  then? 

A.  Mr.  Dockery  and  I  left  and  went  out  to  Mr. 
Dockery's  home.  We  did  not  go  to  the  Labor  Tem- 
ple that  day  because  we  thought  it  was  too  late  and 
we  wouldn't  have  time  to  come  down  before  the 
office  was  closed. 

Mr.  Nicoson:  Move  to  strike  what  the  v/itness 
thought  as  being  not  responsive,  purely  a  voluntary 
statement  on  the  part  of  the  witness. 

Trial  Examiner :    Motion  to  strike  denied. 

Mr.  Nicoson :    You  mean  the  mental  observations 


Loc.  1400,  Tin.  Bro.  of  Carp,  and  Join.      573 

(Testimony  of  Clarence  A.  Dowdall.) 

from  the  witness  are  going  to  get  in  in  the  absence 

from  and  apart  of  respondents 

Trial  Examiner :  I  think  the  matter  entirely  im- 
material. Let's  go  ahead. 

Mr.  Mcoson :  Let  the  record  show  we  resent  the 
surly  remarks  of  the  Trial  Examiner  which  now 
have  been  made  in  an  angry  tone. 

Trial  Examiner.  The  record  will  so  show.  Let's 
proceed. 

The  Witness :  Mr.  Dockery  and  I  left  the  Labor 
Temple  and  went  out  to  Mr.  Dockery 's  home,  as  we 
did,  as  we  would  not  have  time  to  go  down  to  the 
Labor  Temple  and  get  out  to  [945]  the  union  hall 
before  4:00  o'clock.  It  would  be  closed  so  we  de- 
cided to  wait  and  go  early  Friday  morning. 
***** 

Q.  (By  Mr.  Heimann)  :  Did  you  do  so  on  Fri- 
day morning? 

A.  Mr.  Dockery,  Mrs.  Dockery  and  I  got  up  to 
Friday  morning 

Q.  Who  got  up  to  Friday  morning,  will  you  re- 
peat ? 

Trial  Examiner:    It's  in  the  record,  I  assume. 

The  Witness:  Mr.  Dockery,  Mrs.  Dockery  and 
myself. 

Q.     (By  Mr.  Heimann)  :    I  see. 

A.  Got  up  to  Friday  morning,  drove  to  the 
Labor  Temple  down  here  on  Ash  Street — well,  it's 
about 

Mr,  Mcoson :    Let's  have  what  he  said. 

The  Witness:     Well,   it's  a  couple  streets   over 


674        National  Lahor  Relations  Board  vs. 

(Testimony  of  Clarence  A.  Dowdall.) 

here,  I  forget  what  the  name  of  it  is  now,  Maple 

Street,  700  block  on  Maple  Street. 

Q.     (By  Mr.  Heimann)  :    Would  you  tell  us 

A.  We  went  there  on  a  Friday  morning.  We 
went  up  to  about  the  seventh  floor  to  the  District 
Council's  office.  We  showed  the  lady  that  came  to 
the  desk  to  wait  on  us  our  work  order.  We  told  her 
that  Mr.  Savage  from  Local  1400  had  requested 
us  to  come  here  and  get  a  work  permit. 

Trial  Examiner:    When  you  say  ''we  told  her," 

did  you  both 

The  Witness :    Mr.  Dockery  and  I.  [946] 

Trial  Examiner:     did  you  both  speak? 

The  Witness :    I  would  say  I  spoke  for  myself. 


ih  *  *  *  * 


The  Witness:  So  we  showed  the  lady,  I  showed 
the  lady  my  due  book. 

Q.  (By  Mr.  Heimann)  :  Do  you  know  the  name 
of  the  lady?  A.    No,  I  do  not. 

Q.    Where  was  the  lady? 

A.     In  the  office  of  the  District  Council. 


***** 


Q.  (By  Mr.  Heimann)  :  Do  you  know  what  Dis- 
trict Coimcil? 

A.    District  Council  of  Carpenters,  AFL. 

Q.    Do  you  know  of  what  area? 

A.     Los  Angeles  County. 

Q.  All  right.  Would  you  continue  to  tell  us  your 
conversation  with  the  lady  ? 

A.  I  gave  the  lady  my  due  book.  She  had  [947] 
taken  it  and  went  into  another  office  and  in  about 
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15,  10  minutes  she  came  back,  handed  me  back  my 
due  books,  also,  a  permit  card  stating  good  for  work 
in  30  days. 

Mr.  Nicoson:  Object  to  what  the  permit  stated. 
Move  to  strike.  Obviously  it  is  a  written  document 
and  he  is  trying  to  interpolate  it,  not  the  best  evi- 
dence, no  showing  it  is  available  for  the  best  evi- 
dence. 

Trial  Examiner:  If  you  had  looked  across  the 
table,  you  would  see  it  coming  in  right  now. 

Mr.  Nicoson :  In  order  to  come  in  in  the  proper 
fashion  is  what  I'm  talking  about. 

Trial  Examiner:    Very  well,  objection  overruled. 

Mr.  Heimann :  Will  you  mark  this  next  in  order, 
please? 

(Thereupon  the  document  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  28 
for  identification.) 

Q.  (By  Mr.  Heimann) :  Mr.  Dowdall,  I  show 
you  a  document  that  has  just  been  marked  G.C.  28 
for  identification  and  I  ask  you  if  that  is  the  docu- 
ment that  you  have  just  referred  to. 

A.     That's  right,  that  is  the  document. 

Mr.  Heimann:  I  offer  G.C.  28  for  identification, 
in  evidence. 

Mr.  Garrett:  Now,  wait  a  minute.  Let's  see  the 
original.  We  are  going  to  object  to  its  introduction 
on  the  ground  that  no  proper  foundation  has  been 
laid,  that  it's  hearsay  as  to  both  of  these  respond- 
ents, that  it  does  not  appear  authentic  [948]  in  the, 
it  contains  no  signature  and  is,  therefore,  not  en- 
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titled  to  admission  in  view  of  the  fact  that  the 
foundation  for  an  unexecuted  document  has  not  been 
laid,  hearsay  as  to  the  respondent,  Local  1400,  and 
not  the  best  evidence. 

Trial  Examiner:  Objection  overruled.  General 
Counsel's  28  will  be  received  in  evidence. 

(The  document  heretofore  marked  General 

Counsel's  Exhibit  No.  28  for  identification  was 

received  in  evidence.) 

[See  page  598.] 
*  *  *  *  * 

Mr.  Heimann:  Mr.  Examiner,  pursuant  to  your 
direction,  I  have  secured  amended  complaints  and 
I  offer  the  amended  complaint  in  evidence  now  and 
at  the  same  time  want  to  serve  counsel  for  respond- 
ents, or,  rather,  serve  respondents  through  their 
coimsel. 

What's  the  next  munber? 

Trial  Examiner:  I  suggest  it  be  marked  1-NN. 
(Thereupon  the  dociunent  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  1- 
NN   for   identification.) 

Mr.  Heimann:  I  now  offer  General  Counsel's 
1-NN  in  evidence. 

Mr.  Nicoson :  Let  the  record  show  we  have  here- 
tofore stated  objections  to  the  amendment.  That  is, 
orally  offered  by  Mr.  Heimann  and  for  convenience, 
we'd  like  to  state  the  same  objections,  same  argu- 
ments to  the  receipt  of  this  document.  I  assume  the 
ruling  is  the  same. 

Trial  Examiner:    Very  well.  For  the  record,  the 


Log.  1400,  Un.  Bro.  of  Carp,  and  Join.      Ull 

objections  as  incorporated  at  this  point  by  reference 
are  overruled  and  General  Counsel's  1-NN  will  1)e 
received  in  evidence  as  a  copy  of  the  complaint  as 
amended. 

(The   document  heretofore  marked   General 

Counsel's  Exhibit  No.  1-NN  for  identification 

was  received  in  evidence.) 


***** 


CLARENCE  k.  DOWDALL 

Direct  Examination —  (Continued) 

Q.  (By  Mr.  Heimann)  :  Mr.  Dowdall,  will  you 
tell  us  what,  if  anything,  happened  after  you  re- 
ceived the  temporary  working  card  which  is  G.C.  28  ? 

A.  The  lady  give  it  to  me  and  she  said,  "Mr. 
Dowdall,  that  will  be  $3.00." 

So  I  gave  the  lady  $3.00  and  she  gave  me  the 
receipt.  ***** 

Q.  (By  Mr.  Heimann)  :  I  show  you  a  document 
that  has  just  been  marked  G.C.  29  for  identification 
and  I  ask  you  if  that  is  the  receipt  that  you  just 
referred  to.  A.    It  is. 

Q,  I  call  your  attention  to  the  writing  on  the 
back  of  that  receipt  and  I  ask  you  who  put  that  on. 

A.    I  put  it  on. 

Q.  Other  than  the  writing  on  the  back,  did  you 
put  anything  on  that  receipt?  A.     No,  sir. 

Q.  Is  the  receipt  in  its  present  form  in  the  [951] 
same  form,  in  the  same  form  in  which  it  was 
handed  to  you  other  than  for  the  writing  on  the 
back?  A.     Itis.  *  *  *  *  *  [952] 

Q.  (By  Mr.  Heimann) :  Mr.  Dowdall,  would 
you  tell  us  again  if  you  have  done  so  before,  other- 
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wise,  anew,  how  you  came  into  the  possession  of  this 

document  which  is  G.C.  29  for  identification'? 

***** 

The  Witness:  The  lady  at  the  coimter  of  the 
Council  of  Carpenters  handed  this  to  me  at  the  same 
time  that  I  gave  her  $3.00. 

Q.  (By  Mr.  Heimann) :  Is  that  the  same  lady 
that  you  testified  about  before  the  noon  recess? 

A.     That's  right,  yes. 

Q.    Did  she  say  anything  when  she  handed  you 

the  document  f  [954] 
***** 

The  Witness:     She  said  it  would  be  $3.00  so  I 

gave  her  the  $3.00  and  she  handed  me  this  receipt. 

Q.     (By  Mr.  Heimann)  :    Did  you  see  where  the 

lady  got  the  document  from,  if  anywhere? 
***** 

The  Witness :  She  came  out  of  a  private  office  in 
the  room. 

Q.  (By  Mr.  Heimann) :  Was  the  document  all 
filled  in  when  she  came  out  of  the  office  ? 

*       *       *       *       »  ; 

The  Witness:    Yes. 

Mr.  Heimann:    I  have  no  further  questions. 

Trial  Examiner:  On  the  basis  of  the  entire  rec- 
ord up  to  this  point,  I  assume  you  press  the  same 
objections  as  previously  made? 

Mr.  Garrett:    We  do. 

Trial  Examiner:  Very  well,  objection  is  over- 
ruled. General  Coimsel's  29  will  be  received  in  evi- 
dence. 
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(The  document  heretofore  marked  General 

Counsel's  Exhibit  No.  29  for  identification  was 

received  in  evidence.)   [955] 

[See  page  598.] 
***** 

Q.  (By  Mr.  Heimann)  :  Would  you  tell  us  what 
you  did  then  after  this  occurrence  at  the  District 
Council  ? 

A.  Mr.  Dockery,  Mrs.  Dockery  and  I  drove  to 
the  Carpenter's  hall  Local  1400  in  Santa  Monica. 
We  arrived  there  12 :00  o'clock.  Mr.  Savage  was  not 
in  his  office  so  we  stepped  into  a  little  cafe  and 
drank  coffee  and  Mr.  Savage  happened  to  be  in 
there  so  we  waited  until  after  he  got  through  with 
his  coffee.  Then  we  went  back  to  the  office  of  the 
Labor  Temple. 

Q.  By  the  way,  you  said  about  12 :00  o'clock,  do 
you  remember  the  date? 

A.  That  was  Friday,  December  4th,  1953.  I  be- 
lieve it  was  the  4th. 

Q.    You  believe  it  was  the  4th? 

A.  Yes,  it  was  the  first  Friday  in  December,  I 
know  that.  [957] 

Q.  I  see.  The  calendar  shows  the  first  Friday  in 
December  to  be  December  4th. 

Trial  Examiner :    Officially  noted. 

Q.     (By  Mr.  Heimann)  :    That  was  the  same  date 

or  was  it  the  same  date  as  the  date  that  you  were 

at  the  District  Comicil  and  the  same  date  on  which 

you  received  G.C.  28  and  G.C.  29? 

A.     That's  correct. 
***** 
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Q.  (By  Mr.  Heimann)  :  Would  you  continue  to 
tell  us  what  happened,  if  anything  ? 

A.  We  left  the  cafe  and  went  back  to  the  Labor 
Temple.  Mr.  Savage  at  that  time  went  in  his  office 
so  we,  I  showed  Mr.  Savage  my  permit,  from  the 
District  Council. 

Q.  Excuse  me  a  minute,  where  did  you  say  that 
happened?  [958] 

A.  The  Labor  Temple  office  of  1400,  Santa  Mon- 
ica. 

Q.  Is  that  generally  referred  to  as  the  Labor 
Temple?  ***** 

The  Witness:    Yes,  sir.  "^ 

Q.  (By  Mr.  Heimann) :  All  right,  will  you  tell 
us  what  happened  after  you  saw  Mr.  Savage? 

A.  I  showed  Mr.  Savage  my  request  to  go  to 
work  and,  also,  my  temporary  working  card  that  I 
got  from  the  District  Coimcil.  He  informed  me,  he 
says,  he  would  not  send  me  out  on  that  job,  that  I 
would  have  to  wait  and  see  Mr.  O'Hare.  I  asked  him 
what,  when  Mr.  O'Hare  would  be  back  and  he  said 
about  4:00  p.m.  So  I  waited,  Mr.  Dockery,  Mrs. 
Dockery  and  I  waited  until  4:00  p.m.  until  Mr. 
O'Hare  arrived. 

Q.  At  that  time  did  you  have  any  further  con- 
versation with  Mr.  Savage? 

A.     No,  I  did  not.  *****  [959] 

Q.  On  that  occasion  did  Mr.  Savage  mention 
anything  about  registration  list? 

A.     No,  sir,  he  did  not. 

Q.  Will  you  tell  us  where  you  waited  for  Mr. 
O'Hare? 
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A.  I  waited  on  the  parking  lot  at  the  union 
hall.  Mr.  Dockery,  Mrs.  Dockery  and  I. 

Q.    Did  you  see  Mr.  O'Hare  on  that  day? 

A.    No,  sir,  not  at  that  time,  no. 

Q.     I  asked  on  that  day. 

A.    On  that  date,  yes,  later. 

Q.    Approximately  what  time  did  you  see  him  ? 

A.    4:00  o'clock. 

Q.    Where  was  that? 

A.  In  his  office  at  the  Carpenter's  hall,  Labor 
Temple. 

Q.     Santa  Monica  or  Los  Angeles? 

A.     Santa  Monica.  [962]     ***** 

Q.    Who  was  present? 

A.  Mr.  Dockery,  Mr.  Savage,  Mr.  O'Hare  and 
later  a  Mr.  Sam  Mazurek  came  in  the  office. 

Q.     Was  there   any   conversation  at  that  time? 

A.    Yes 

Q.  Would  you  tell  us  who  said  what  during  that 
conversation  ? 

A.  Mr.  Dockery  spoke  to  Mr.  O'Hare  and  we 
both  showed  him  our  work  requests  and  our  tem- 
porary working  permits  and  told  him  we  would  like 
to  be  cleared  to  the  Pardee  Construction  Company's 

job.  This  he  refused.  I  asked  him [963] 

*  *  *  *  * 

Trial  Examiner:  Instead  of  saying  he  refused, 
give  us  your  present  impression  of  the  sense  of 
what  he  said,  can  you  now  tell  us  as  best  you  can 
recall  exactly  how  he  phrased  it  or  as  close  as  you 
can  recall  as  to  how  he  phrased  any  statement  he 
may  have  made. 
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The  Witness :  He  said  he  wasn't  going  to  send  us 
to  the  job.  [964]      ***** 

Q.  (By  Mr.  Heimann)  :  "Was  there  any  further 
conversation,  did  anybody  present  say  anything  else 
at  that  time  ? 

A.  I  asked  him  why  he  was  not  going  to  send 
us.  He  said,  in  the  first  place,  he  says,  ''You  men 
had  no  business  going  out  to  the  job  soliciting  your 
own  jobs."  He  says,  "I'm  going  to  prefer  charges 
against  you  and  fine  you  for  doing  it."  He  says, 
*  'I  'm  also  going  to  prefer  charges  against  the  super- 
intendent," he  says,  "for  writing  those  requests  for 
you  boys  to  be  cleared  to  the  Pardee  Construction 
Company  job." 

Q.  Was  there  any  further  conversation  that  you 
remember  now*? 

A.  I  asked  him  why.  He  said,  asked  me  if  I  had 
ever  worked  for  this  company  before.  I  told  him  no. 
He  says,  "We  have  an  agreement  that  you  are  sup- 
posed to  work  on  that  job  within  the  last  ten  years." 
So  he  handed  me  one  of  those  agreements. 

Q.     You  say  he  handed  you  one  of  the  agreements  ? 

A.     That's  right.  [965]      ***** 

Q.  (By  Mr.  Hoimann)  :  Did  you  or  Mrs.  Dock- 
ery  or  Mr.  Dockery  or  Mr.  O'Hare  or  any  of  those 
present  say  anything  else  that  you  remember  now? 

A.  I  asked  Mr.  O'Hare  what  I  was  supposed  to 
do  in  order  to  go  to  work  here.  He  informed  me 
they  had  a  list  there  at  the  Labor  Temple  that  I 
could  put  my  name  on  that  list,  my  telephone  num- 
ber, and  he  says,  "I  will  call  you  when  your  turn 
comes  to  go  to  work." 
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So  Mr.  Savage  gave  me  the  list  and  so  I  signed 
my  name  and  telephone  nimiber  on  the  list. 

Q.    Would  you  describe  that  list,  if  you  can? 

A.  My  best  recollection,  it  was  a  sheet  of  [966] 
white  paper  about  8  by  12  with  about  25  or  30  names 
on  it.  And  I  think,  I  signed  it.  As  near  as  I  remem- 
ber, my  number  was  87,  89,  something  like  that. 

Trial  Examiner:  Was  there  more  than  one  such 
sheet  ? 

The  Witness:  No,  just  one  sheet  of  paper,  one 
sheet  of  paper. 

Q.  (By  Mr.  Heimann) :  I'm  not  sure  if  I  got 
your  testuTiony  correctly.  About  how  many  names 
did  you  say  were  on  it? 

A.  There  were  about  twenty-five,  six,  seven, 
something  along  there  on  this  one  sheet  of  paper. 

Q.    Were  these  names,  were  there  niunbers  there  ? 

A.  Yes,  there  were  numbers  in  front  of  the 
names. 

Q.  Do  you  know  about  what  the  first  niunber  was 
on  that  sheet? 

A.    No,  I  did  not  notice. 

Q.     Do  you  know  whether  it  started  with  one  ? 

A.     No,  I  do  not. 

Q.  Did  you  sign  after  the  last  name  that  was 
on  that  list  or  did  you  leave  an  empty  space  ? 

A.  No,  I  signed  after  the  last  name  that  was 
signed  on  the  list. 

Q.    And  you  say  yoiu*  number  was  about  what? 

A.  87,  88,  somewhere  along  in  the  80's,  if  I  re- 
member. 


584         National  Labor  Relations  Board  vs. 

(Testimony  of  Clarence  A.  Dowdall.) 

Q.  Was  anything  else  said  at  that  time  by  any 
of  the  persons  present? 

A.  Mr.  O'Hare  made  the  remark,  he  says,  [967] 
*'You  men  are  a  good  deal  like  the  soldier  just  came 
in  here."  He  said,  "He  came  in  here  and  wanted 
right  out  to  work,  wanted  to  go  right  out  to  work." 
and  he  says,  "he  wouldn't  let  him  so  he  says  he  is 
going  down  to  V.P.W.  and  report  us.  So  I  told 
him  to  go  ahead,  I  didn't  care." 

Q.    Anything  else? 

A.  He  didn't  use  very  nice  language  to  tell  about. 
***** 

Q.     (By  Mr.  Heimann) :     Can  you  tell  us  the 

general  tone  of  voice  in  which  he  made  any  or  all 

of  these  remarks? 
***** 

The  Witness:  He  used  a  very  cross,  loud  voice 
talking  to  us. 

Q.  (By  Mr.  Heimann)  :  Now,  did  anything  else 
occur  at  that  time,  if  you  remember? 

A.  During  our  conversation,  when  I  showed  him 
my  request  to  go  out  to,  this  job,  he  said  he  was 
going  to  prefer  charges  against  me  and  fine  me.  He 
called  in  someone  that  was  out  in  the  Carpenter 
hall.  I'm  not  sure  who  it  was.  He  had  an  [968] 
office  as  near  as  I  were  in  the  other  corner  of  the 
building  to  verify  these  requests  because  he  said 
he  wanted  him  as  a  mtness  because  he  was  going  to 
prefer  charges  against  us  and  fine  us  for  going  out 
and  soliciting  our  own  jobs. 

Q.  Now,  was  that  about  the  end  or  did  anything 
else  happen? 
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A.     That  was  about  the  end,  if  I  recall  now. 

Q.    And  did  you  leave  then? 

A.    Yes,  I  left.  [969]       ***** 

Q.  (By  Mr.  Heimann)  :  Mr.  Dowdall,  you  tes- 
tified before  that  Mr.  O'Hare  had  asked  if  you  had 
worked  for  Pardee  before,  is  that  correct? 

A.    Yes,  sir. 

Q.  Did  he  ask  you  any  other  questions  regard- 
ing your  prior  work  record?  [976] 

A.    No,  sir. 

Q.  Did  he  ask  you  whether  you  had  worked  in 
the  jurisdictional  area  of  Local  1400  before? 

A.     No,  sir. 

Q.    After  that  time,  did  you  go  to  Palm  Springs  ? 

A.    Yes. 

Q.    "When  did  you  go  to  Palm  Springs? 

A.  I  made  two  or  three  trips  to  Palm  Springs 
along  about  the  20th  of  December,  the  last  of  De- 
cember, the  first  of  the  year,  I  made  three  trips 
to  Palm  Springs. 

Q.    And  for  what  purpose  did  you  go? 

A.    Looking  for  employment. 

Q.    Did  you  find  any  employment  at  that  time? 

A.    No,  I  did  not. 

Q.  What  did  you  do  then  after  you  didn't  find 
employment  ? 

A.  I  decided  to  go  to  Indio,  California,  and 
sign  up  for  my  unemployment. 

Q.    You  say  you  decided  to  do  that 

A.    Yes. 

Q.    Did  you  do  that?  A.    I  did. 
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Q.     When  was  that? 

A.  About  the  first,  in  the  first  part  of  Novem- 
ber, 1954. 

Q.     First  part  of  November? 

A.  January,  January,  January,  about  the  5th, 
I  believe,  or  [977]  6th,  somewhere  in  there. 

Q.     All  right.  And  what  happened  at  the  Un- 
employment Compensation  Office  in  Indio? 
***** 

The  Witness:  Yes,  I  wanted  to  sign  up  for  my 
unemployment  compensation  and  the  man  asked 
me  at  the  office  if  I  belonged  to  a  union  and  I  told 
him  yes.  He  wanted  to,  so  I  showed  him  my  due 
book  that  I  had  and  he  explained  to  me,  he  says 
that  I  would  have  to  go  to  some  union  and  sign 
up  and  that  the  business  agent  would  give  me  a 
number  and,  he  says,  when  this  business  agent  gives 
you  this  niunber,  you  bring  it  back  to  me  and,  he 
said,  "I  will  let  you  and  permit  you  to  sign  up  for 
unemployment  compensation." 

So  he  asked  me  where  I  live  and  I  told  him 
Palm  Springs.  So  I  went  to  Palm  Springs  to  sign 
at  the  imion  hall  and  get  the  [978]  number  and 
bring  it  back  to  him. 

Q.  (By  Mr.  Heimann) :  All  right,  did  you  go 
to  Palm  Springs  then? 

A.  Yes,  I  did,  I  went  to  the  union  hall  in  Palm 
Springs. 

Q.    When  was  that? 

A.     That  was  on  the  1st  and  7th. 
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Q.    Pardon?  A.     1st  and  7th  of  '54. 

Q.     The  1st  and  the  7th? 

A.     First  month  and  7th  day. 

Mr.  Garrett:  We  renew  our  motion  to  strike 
that  the  compensation,  the  unemployment  compen- 
sation is  incompetent,  irrelevant  and  iimaaterial, 
no  proper  foundation,  hearsay  as  to  these  respond- 
ents. 

Trial  Examiner:  Objection  overruled.  Motion 
to  strike  denied. 

Q.  (By  Mr.  Heimann) :  Do  you  know  what 
local  that  was  in  Pahn  Spring  to  whose  office  you 
went? 

A.     United  Brotherhood  of  Carpenters  and  Join- 
ers of  America,  Local  1041,  I  believe.  [979] 
***** 

Q.  (By  Mr.  Heimann) :  Did  you  see  anyone  at 
the  union? 

A.  Yes,  I  saw  the  business  agent,  Mr.  James 
Adams. 

Q.    Do  you  know  Mr.  Adams? 
A.     Yes,  I  do. 

Q.    And  how  long  have  you  known  him? 
A.    For,  over  four  years. 

Q.  And  did  you  have  a  conversation  with  Mr. 
Adams?  A.    I  did. 

Q.    Was  anyone  else  present? 

A.  A  Mr.  Ted  Morris.  He's  recording  secretary 
or  financial  secretary,  I  forget  which.  I  don't  go 
to  ihQ  local  enough  to  even  know. 
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Q.     Did    you    have    a    conversation    with    Mr. 

Adams  ^  A.    I  did.   [980] 

***** 

Q.  Did  Mr.  Morris  participate  in  the  conversa- 
tion ?  A.    No. 

Q.     Did  he  listen  in,  if  you  know? 

A.    I  wouldn't  say  if  he  listened  in  or  not. 

Trial  Examiner:  Was  he  within  hearing  dis- 
tance ? 

The  Witness:    Yes.  [981] 
***** 

Q.  (By  Mr.  Heimann)  :  Do  you  know  what  Mr. 
Adams'  position  was?  A.     Business  agent. 

Q.    Pardon?  A.    Business  agent. 

Trial  Examiner:  You  have  known  him  in  that 
capacity? 

The  Witness:    I  have  known  him  in  that  capac- 
ity for  four  years. 
***** 

Q.  By  Mr.  Heimann) :  Now,  will  you  tell  us 
the  conversation,  who  said  what? 

A.  I  told  Mr.  Adams  I  had  been  down  to  Indio 
to  sign  up  for  my  unemployment  and  the  man  at 
the  office  told  me  that  they  had  a  list  there  in  the 
union  hall  that  I  would  have  to  come  back  up  to 
Palm  Springs  and  sign  the  list  and  he  says  the 
business  agent,  Mr.  Adams,  will  give  you  a  number 
and  he  says,  "When  you  get  that  number,  bring  it 
back  to  me,"  and,  he  says,  ''then  I  can  sign  you 
up."  [982] 
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So  Mr.  Adams,  Mr.  Adams  wasn't  going  to  let 
me  sign  the  list. 

Q.  Just  a  moment.  Will  you  tell  us  what  Mr. 
Adams  said*? 

Mr.  Garrett:  May  the  conclusion  go  out,  Mr. 
Adams  wasn't  going  to  do  this"? 

Trial  Examiner:    It  will  be  disregarded. 

The  Witness:  Mr.  Adams  wasn't  going  to  let 
me  sign. 

Q.  (By  Mr.  Heimann) :  Just  a  minute.  Will 
you  tell  us  what  Mr.  Adams  said  as  closely  as  you 
remember  ? 

A.  Mr.  Adams  said,  "That's  right."  I'm  sup- 
posed to  sign  a  list  and  have  a  number  before  I 
register.  That  is  what  Mr.  Adams  told  me. 

Q.    Did  he  say  anything  else? 

A.  Yes,  he  said,  "I  will  give  you  a  permit  and 
a  numl^er  Imt  you  understand,"  he  says,  "you  are 
not  going  to  go  to  work  on  this  permit  here  in 
Riverside  County  at  all  because,"  he  said,  ''I'm  not 
honoring  no  permits.  You  have  to  clear  into  this 
local  before  you  can  go  to  work." 

I  told  Mr.  Adams,  "I  didn't  ask  you  for  a  job. 

I  only  asked  you  for  a  number  so  that  I  could 

sign  up  and  draw  my  unemployment  insurance." 

So  he  written  me  a  permit.  [983] 
***** 

Q.  (By  Mr.  Heimann)  :  Mr.  Dowdall,  I  show 
you  a  document  that  has  just  been  marked  General 
Counsel's  30  for  identification  and  I  ask  you  if 
that  is  the  document  that  you  have  just  referred  to. 
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A.     That  is  the  document  referred  to,  yes,  sir. 

Q.     Did  you  see  that  document  being  made  out? 

A.     Yes,  sir,  I  saw  Mr.  Adams  write  it. 

Q.  I  call  your  attention  to  the  words  on  the 
back  of  the  docmnent,  "March  14"  then  "28"  and 
then  "No.  61." 

Would  you  tell  us  if  Mr.  Adams  wrote  any  of 
these  words  or  figures? 

A.    Mr.  Adams  written  the  No.  61. 

Trial  Examiner:  That  is,  he  wrote  the  phrase 
which  appears  on  the  exhibit  as  capital  N  hyphen 
O  period  61? 

The  Witness :    Yes. 

Trial  Examiner:    Very  well. 

The  Witness :    That  was  my  number,  61. 

Mr.  Mcoson:    Pardon? 

Trial  Examiner:     ''That  was  my  number,   61." 

Q.  (By  Mr.  ELeimann) :  And  who  wrote  March 
14  and  28? 

A.    I  written  March  14  and  March  28  myself. 

Q.  I  see.  Who  filled  out  the  front  of  that  card, 
if  anyone?  A.    Mr.  James  Adams. 

Q.  Did  you  see  Mr.  Adams  filling  out  the  front 
out  the  card?  A.     I  did.  [984] 

Q.  And  did  you  see  Mr.  Adams  affix  his  signa- 
ture to  that  document?  A.     I  did. 

Q.  Who  wrote  the  figure  "5.00"  on  the  left-hand 
side  of  the  card  in  front? 

A.     Mr.  Adams  wrote  that. 


***** 


(The  document  heretofore  marked  General 
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Counsel's  Exhibit  No.  30  for  identification  was 
received  in  evidence.) 
[See  page  598.] 

Q.     (By  Mr.  Heimann)  :    Did  anything  else  hap- 
pen at  that  time? 

A.     I    accepted,  I    had    taken   the    permit    and 
started  to  go  to  Indio. 

Q.     I'm  still  at  the  union  business  office.  Did  any- 
thing else  happen  there?  [985] 

A.    No,  no. 

Q.    Did  Mr.  Adams  say  anything  when  he  handed 
you  the  permit?  A.    He  wanted  $5.00. 

Q.     What  did  he  say? 

A.     I  handed  him  a  $20.00  bill  and  he  handed 
me  back  a  ten  and  a  five. 

Q.    He   wanted   $5.00.    Did   he    say   he    wanted 
$5.00  or 

A.    Yes,  when  he  handed  me  that  permit,  he  said, 
"That  is  $5.00,  I  want  $5.00." 

Q.    I  see.  And  then  you  handed  him  twenty  and 
he  handed  you  back  fifteen? 

A.    I  handed  him  twenty  and  he  gave  me  fifteen 
back. 

Q.    Now,  did  he  say  anything  else? 

A.    Not  to  my  recollection,  no. 

Q.     And  then  you  left  the  union  office,  is  that 
right?  A.    Yes,  sir.  [986] 

"T?"         TT         TV         W         W 

Q.     (By  Mr.  Heimann) :     Did  you  go  to  work 
after  that?  You  said  not  for  a  few  days. 
A.     Not  for  a  few  days. 
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Q.  Did  you  find  any  work  after  more  than  a 
few  days?  A.     Yes. 

Q.     How  did  yon  find  the  work? 

A.  I  went  to  Desert  Hot  Springs,  California, 
and  asked  a  contractor  over  there  for  a  job.  He 
hired  me  and  gave  me  a  job. 

Q.  Do  you  remember  the  name  of  the  contrac- 
tor? 

A.  No,  I  don't  right  now.  I  have  it  in  my  rec- 
ords if  you  care  to  have  me  look  in  my  pocket  and 
find  out. 

Q.  Did  you  get  a  job  with  that  contractor  right 
away  after  you  asked  for  it? 

A.  Not  that  same  day.  He  told  me  it  would  be 
about  three  days  before  I  could  go  to  work. 

Q.    Did  you  do  anything  in  those  three  days? 

A.    Yes.  [987] 
»  *  *  *  * 

Q.     (By  Mr.  Heimann)  :     Mr.  Dowdall,  do  you 

remember  the  name  of  the  contractor? 

A.     Calvin,  C-a-1-v-i-n,  Mr.  Cohen,  C-o-h-e-n. 

Q.     Now,  will  you  tell  us  what  you  did  during 

the  two  or  three  days  that  you  waited  for  that  job? 
***** 

The  Witness:  Since  Mr.  Adams  had  gave  me 
a  No.  61,  I  decided  to  go  back  to  Indio  and  sign 
up  for  my  unemployment  insurance.  So  when  I  got 
to  Indio  I  showed  him  my  number  and  all 

Q.     (By  Mr.  Heimann)  :    Whom? 

A.     To  the  unemployment  agency, [989] 

***** 
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Q.     (By  Mr.  Heimann)  :  Will  you  continue  ? 

A.  Yes.  I  went  to  the  unemployment  agency  and 
I  wanted  to  sign  up  for  unemployment  insurance 
and  told  him  Mr.  James  Adams  gave  me  my  No. 
61  and  before  I  filled  the  paper  out,  I  told  him  that 
I  had  been  offered  a  job  two  or  three  days  ago. 

So  he  said,  he  said,  Mr.  Dowdall,  if  you  have 
been  offered  a  job,  you  had  better  not  sign  up  for 
the  unemployment.  I  informed  him  that  Mr.  James 
Adams  told  me  he  wouldn't  issue  me  a  work  order 
or  permit  so  I  couldn't  go  to  work  even  if  I  did 
have  a  job. 

And  he  said,  "You  better  go  back  and  tell  Mr. 

Adams  I  said  he  was  absolutely  wrong.  He  better 

issue  you  a  work  order."  [990] 
*  *  *  *  * 

Q.  (By  Mr.  Heimann) :  Did  you  then  go  back 
to  Palm  Springs'? 

A.    Yes,  I  went  back  to  Palm  Springs. 

Q.    Did  you  ever  work  for  Mr.  Calvin? 

A.     No,  I  never  worked  for  Mr.  Calvin. 

Q.    Did  you  work  for  Mr.  Cohen? 

A.     I  had  never  worked. 

Q.     Did  you.  thereafter? 

A.  Yes,  I  worked  for  them  after,  yes,  but  I 
never  worked  for  them  before. 

Q.  I  see.  By  the  way,  who  was  it,  Calvin  or 
Cohen  that  you  worked  for,  or  both? 

A.    Both. 

Q.    Do  you  know  what  that  relationship  is? 
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A.  They  are  contractors.  They  are  general  con- 
tractors. 

Q.    Were  they  engaged  on  the  same  project? 

A.     Yes.  [991] 
***** 

Q.  Do  you  know  how  long  you  worked  for  Cal- 
vin and  Cohen? 

A.    I  would  say  five  weeks.  [994] 

***** 

Q.  I  see.  After  you  had  worked  for  Calvin  and 
Cohen,  did  you  take  another  job? 

A.  Not  in  Palm  Springs  at  that  time.  I  did 
later,  yes. 

Q.    And  where  was  that? 

A.  I  came  here  to  Los  Angeles  and  worked  in 
Los  Angeles. 

Q.    When  did  you  come  to  Los  Angeles  ? 

A.     I  came  around  the  first  of  March. 

Q.     Did  you  work  anywhere  in  February  ? 

A.  January  and  February  I  worked  for  Mr. 
Cohen  and  Calvin  at  Hot  Springs. 

Trial  Examiner:    Desert  Hot  Springs? 

The  Witness:     That's  right,  yes,  sir. 

Q.  (By  Mr.  Heimann)  :  Did  you  have  any  other 
job  in  Desert  Hot  Springs?  A.     No.  [999] 

Q.    Did  you  ever  work  for  Cornelius  &  Lampan  ? 

A.     That  was  in  May. 

Q.  I  see.  Would  you  tell  us  how  you  got  the 
job  with  Cornelius  &  Lampan? 

A.  I  saw  Mr.  Cornelius  in  Desert  Hot  Springs 
and  I  asked  him  for  a  job. 
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Q.    And  was  that  in  May? 

A.     That  was  the  last  of  May,  yes,  1954. 

Q.  Now,  in  January  and  the  time  that  you  got 
the  job  at  Cornelius  and  Lampan,  were  you  referred 
to  any  job  by  the  Carpenters  Union? 

A.    No,  sir. 

Q.    How  did  you  work  for  Cornelius  &  Lampan  ? 

A.    Two  weeks,  I  believe. 

Q.  During  those  two  weeks,  did  you  see  any 
union  official? 

A.     I  saw  Mr.  James  Adams  at  a  distance. 

Q.  Is  that  the  first  union  official  you  saw  during 
the  time  that  you  worked  for  Cornelius  &  Lampan? 

A.     It  is. 

Q.  Did  you  ever  see  Mr.  Roy  Lee  during  the 
time  you  worked  for  Cornelius  &  Lampan? 

A.    Yes. 

Q.    And  when  did  you  see  him  ? 

A.     Oh,  sometime  in  May.  [1000] 

Q.     Is  that  the  closest  you  can  fix  it? 

A.    Yes,  it  is. 

Q.     I  see.  Where  was  it? 

A.    In  his  home  in  Palm  Springs. 


*     4fr     *     *     •}«■ 


Q.  (By  Mr.  Heimann)  :  Wbo  was  present  dur- 
ing that  conversation  with  Mr.  Lee  ? 

A.    Mr.  Lee  and  his  mother  and  I. 

Q.    And  his  mother  again?  A.    Yes. 

Q.    Anybody  else?  A.    No.  [1001] 

Q.  Did  you  talk  about  your  work  or  anything 
pertaining  to  your  work? 
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A.  I  told  Mr.  Roy  Lee  that  I  had  a  prospect 
of  a  job  of  going  to  work  for  Mr.  Cornelius  and 
Lampan  and  I  told  him,  I  said,  "I  want  to  keep 
straight  with  the  union  here  so  I  can  go  to  work.'' 

I  showed  Mr.  Roy  Lee  my  due  book  that  I  was 

paid  up  in  Anchorage,  Alaska,  so  he  written  me  a 

permit  and  gave  it  to  me  which  entitled  me  to  go  to 

work  for  Mr.  Lampan  and  Cornelius. 
***** 

Q.  (By  Mr.  Heimann) :  Where  did  Mr.  Lee 
write  that  permit? 

A.     In  Mr.  Roy  Lee's  home  in  Palm  Springs. 

Q.  And  was  there  any  conversation  at  that  time 
that  he  gave  you  that  permit  either  shortly  before 
or  shortly  thereafter? 

A.  It  was  on  a  Sunday  and  Mr.  James  Adams, 
the  business  agent,  wasn't,  I  don't  know  where  he 
was,  in  Sacramento,  someplace  on  business  on  some 
Carpenters  convention,  and  he,  Mr.  Roy  Lee  was  the 
acting  business  agent  at  that  time. 

Q.     And  was  there  any  conversation? 

A.     Not  that  I  recall  now. 

Q.    You  don't  recall  what  the  conversation  was 

if  there  was  any?  A.    Yes.  [1002] 

***** 

Q.  (By  Mr.  Heimann)  :  I  show  you  a  dociunent 
that  has  just  been  marked  G.C.  31  for  identification 
and  I  ask  you  if  that  is  the  document  that  you  just 
referred  to.  A.    Yes,  sir. 

Q.    I  direct  your  attention  to  the  document,  to 
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the  back  of  that  card  and  I  ask  you  who,  if  anyone, 

put  the  writing  on  the  back. 

A.    I  put  the  writing  on  there. 

Trial  Examiner:    All  of  \i% 

The  Witness:    Yes,  all  of  it. 

Q.  (By  Mr.  Heimann) :  That  was  going  to  be 
my  next  question. 

A.  I  don't  know  what  it  means  now,  just  an  ad- 
dress of  some  place. 

Q.  All  right,  I  call  your  attention  to  the  writing 
in  front  of  the  card  and  ask  you  who  put  that 
writing  there.  A.    Mr.  Roy  Lee. 

Q.    All  of  it?  A.    Yes,  sir. 

Q.     Did  you  see  Mr.  Roy  Lee  sign  the  card? 

A.    I  did. 

Q.  Did  you  see  him  put  all  the  other  writing 
there?  A.     Yes,  sir.  [1003] 

Q.  Did  you  see  him  put  the  sign  and  figures 
$5.00  there  ?  A.     Yes,  sir. 

Q.     Did  you  pay  him  anything  for  it? 

A.    $5.00. 

Q.     Did  he  ask  you  for  it?  A.    Yes,  sir. 

***** 

(The  dociunent  heretofore   marked  General 

Counsel's  Exhibit  No.  31  for  identification  was 

received  in  evidence.) 
»  »  *  *  * 
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PROCEEDINGS 
Trial  Examiner  Miller:     The  hearing  will  be  in 
order. 

CLARENCE  A.  DOWDALL 

a  witness  called  by  and  on  behalf  of  the  General 
Coiinel,  having  been  previously  duly  sworn,  re- 
sumed the  stand  and  testified  further  as  follows: 

Cross  Examination 

Q.  (By  Mr.  Mcoson)  :  You  are  the  same  Mr. 
Dowdall  who  was  testifying  at  recess  last  night,  are 
you  not?  A.    Yes,  sir. 

Q.  Mr.  Dowdall,  I  believe  in  your  direct  testi- 
mony you  said  you  were  a  member  of  the  Carpen- 
ters Union,  is  that  correct?  A.    Yes,  sir. 

Q.  How  long  have  you  been  a  member  of  the 
Carpenter's  Union? 

A.  I  first  joined  the  Carpenters  Union  in  1917. 
I  was  in  for  about  two  years,  dropped  out,  rejoined 
in  1924,  dropped  out  again  in  1932,  rejoined  in 
1934,  not  '34,  '35.  And  I'm  a  good  member,  a  mem- 
ber in  good  standing. 

Q.  Is  it  correct  to  state,  Mr.  Dowdall,  that  dur- 
ing this  period  of  some  40  years,  nearly  40  years 
that  you  have  been  a  member  of  more  than  one 
local?  A.     Yes,  sir,  I  have. 

Q.  Could  you  give  us  some  estimate  about  how 
many  locals  that  you  have  been  a  member  in  this 
period  of  time  that  you  have  related?  [1012] 

A.     That  would  be  a  wild  guess. 

Q.     I  understand  and  I'm  asking  for  it. 

A.     That  is  what  I  just  hate  to  say. 
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Q.    Just  to  the  best  you  can  recollect. 

A.     Oh,  25. 

Q.  25.  And  is  it  also  correct  to  say  that  in  be- 
longing to  25  or  30  locals  without  any  attempt  to  be 
accurate  about  it 

A.    Yes,  that's  right. 

Q.  that  you  have  been  located  in  25  dif- 
ferent places  when  those  memberships  were  current, 
is  that  right  ? 

A.     That's  right,  that  is  probably  correct,  yes. 

Q.  And  can  you  give  us  some  idea  as  to  the 
geographical  extent  to  which  those  location  covered, 
do  you  follow  me  ?  A.     Do  you  mean  states  ? 

Q.     Yes,  what  states  have  you  worked  in? 

A.  Well,  Kansas,  Nebraska,  Oklahoma,  Texas, 
California,  New  Mexico,  Washington,  Alaska.  That 
is  all  I  can  think  of  right  now.  There's  others,  I 
know,  Colorado. 

Q.  And  I  suppose  if  it's  correct  to  say — strike 
that. 

Is  it  also  correct  to  say  that  within  this  period  of 
time  you  have  had  a  considerable  number  of  jobs? 

A.     That's  right,  yes,  sir. 

Q.     In  the  construction  industry? 

A.     That  is  true. 

Q.    As  a  carpenter?  [1013] 

A.     As  a  carpenter,  yes,  and  a  superintendent. 

Q.  Would  it  be  fair  to  say  that  those  jobs  would 
number  in  the  hundreds  ? 

A.  Well,  I  could  add  it  up  and  tell  you  exactly 
hoAV  many  because  I  have  a  perfect  record  of  all 
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the  contractors  I  ever  worked  for  since  1916  so  it 

would  be  fifty  or  a  hundred,  yes,  sir,  we'll  say  a 

hundred. 

Q.  All  right.  We  will  settle  for  a  hundred  dif- 
ferent jobs? 

A.  Yes,  different  government  jobs,  state  jobs, 
all  kinds  of  jobs,  yes,  sir. 

Q.  At  least,  you  have  worked  or  think  you  have 
work  for  approximately  a  hundred  contractors  of 
various  types  of  jobs,  would  that  be  right? 

A.  Lots  of  these  times  I  have  contracted  myself, 
you  see,  and  been  employed  by  individuals,  not  con- 
tractors. 

Q.  Yes.  What  I'm  really  trying  to  find  out,  Mr. 
Dowdall,  is  when  you  have  worked  for  a  contractor, 
not  yourself,  now,  I  understand,  also — strike  that. 

Have  you  in  this  period  of  time  and  among  those 
jobs  which  you  have  just  recomited,  occupied  any 
supervisor's  positions?  A.    Yes,  sir. 

Q.     What  supervisory  positions  have  you  had? 

A.     You  mean  for  the  different  companies? 

Q.    Yes.  [1014] 

A.  I  have  been  superintendent  for  Austin  Com- 
pany, Morrison-  Knudsen,  I  have  Cooley  Construc- 
tion Company,  I  have  J.  A.  Jones  and  Guy  Atkins, 
Lumus  Company. 

Q.    Liuninus  ? 

A.  L-u-m-n-u-s.  I  think  that  is  the  proper  way. 
They  are  out  of  New  York. 

Q.  Without  any  attempt  to  be  too  exact  about 
it,  would  you  tell  us  when  you  occupied  a  supervi- 
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sory  position  for  the  Austin  Company?  You  may 
do  that  by  saying  its  five  or  ten  years  ago  or  what- 
ever you  recall  it  to  be. 

A.     1941,  I'm  pretty  sure. 

Q.  Now,  when  did  you  occupy,  approximately, 
when  did  you  occupy  a  supervisory  position  for 
Knudsen — Morrison-Knudsen  ? 

Trial  Examiner:  Before  we  go  any  further,  Mr. 
Nicoson,  I  would  like  to  ask,  is  the  rank  of  a  super- 
visory position  of    any  materiality  here? 

Mr.  Nicoson:  Yes,  I  will  come  to  that  in  just 
a  moment.  I  think  you  will  see  the  materiality  or, 
at  least,  my  purpose  after  a  few  questions. 

Trial  Examiner:  As  long  as  you  are  particular- 
izing by  companies,  it  would  be  just  as  well  to  par- 
ticularize as  to  rank  at  the  same  time. 

Mr.  Nicoson:  Yes,  yes,  for  my  purpose  right 
now. 

Q.  (By  Mr.  Mcoson)  :  Approximately  when  did 
you  occupy  a  supervisory  position?  [1015] 

A.  Like  I  say,  I  have  a  list  here,  if  you  care  to 
have  it  represented  and  give  it  to  the  court,  I  will 
gladly  give  it  to  the  court  and  you  can  see  who  I 
worked  for  all  these  years. 

Q.  I'm  not  asking  for  such  information  exactly 
as  you  have  suggested.  I'm  simply  asking  just  your 
best  approximation  at  the  moment. 

A.  General  foreman,  Morrison-Knudsen  Com- 
pany in  Inyokem  Naval  Base.  That  was  '44,  I  be- 
lieve. I  can't  possibly 

Q.    I'm  not  trying  to  pin  you  down.  Now,  when 
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were  you  in  a  siipei-risoiy  capacity  with  J.  A.  Jones? 

A.  J.  A.  Jones  at  Hanford,  Washington,  and 
Guy  F.  Atkins,  they  were  combining  a  contracting 
job  in,  well,  seems  like  '51,  '50  or  '51. 

Q.    And  the  Lumnus  Company? 

A.  And  I  also  went  to  San  Antoine,  Texas,  with 
J.  A.  Jones  in  '51,  I  believe. 

Trial  Examiner:     In  a  supei-risory  capacity? 

The  Witness:    Yes,  to  San  Antoine. 

Q.     (By  Mr.  Nicoson)  :    And  the 

A.  The  Lumnus  Company,  I  worked  there  as  a 
caii^enter  foreman,  oh,  maybe  it  was  '41,  I'm  not 


sure. 


Q.  Now,  while  you  occupied  any  of  the  super- 
visory positions  within  any  of  these  companies 
which  you  have  just  named  and  diuing  the  time 
which  you  have  approximated  have  you  personally 
had  anything  to  do  with  any  hiring  of  any  men? 
.     A.     On  two  or  three  jobs,  yes,  I  did. 

Q.  TVhen  you  were  a  carpenter  foreman,  did 
you  have  anything  to  do  with  the  carpenters  on 
that  job?  A.     Yes. 

Q.  And  as  a  superintendent,  did  you  have  gen- 
eral supervision  over  the  hiring  of  men? 

A.     On  some  jobs,  yes. 

Q.     Some  jobs?  A.     Yes. 

Q.  iSTow,  we  have  mentioned  the  Austin,  the 
Morrison-Knudsen,  J.  A.  Jones,  Atkins  Commny 
and  Lumnus  Company?  A.     That's  right^ 

Q.  In  any  of  these  companies  did  you  have  any- 
thing to  do  with  the  employment  of  men? 
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A.  Yes,  on  J.  A.  Jones  job  in  San  Antoine,  I 
had  full  charge  of  hiring  all  carpenters. 

Q.     Maybe  I'm  confusing  you  and  I'm  very  sorry. 

A.     That's  right,  you  are. 

Q.  Let's  run  the  list.  In  your  supervisory  ca- 
pacity with  Austin,  did  you  have  anything  to  do 
with  the  employment  of  men  in  any  way,  shax)e 
or  form? 

A.  Our  men  for  the  Austin  Company  at  Free- 
port,  Texas,  was  all  hired  through  the  main  office. 
I  did  not  hire  any  of  them. 

Q.  And  after  they  were  hired,  were  they  brought 
and  put  under  your  supervision?  [1017] 

A.     That's  right. 

Q.  And  I  suppose  you  received  some  types  of 
paper  from  the  main  office  to  shov/  that  they  had 
been  employed,  is  that  right? 

A.     No,  sir,  not  with  the  Austin  Company. 

Q.  I  see.  Now,  at  the  Austin  Company,  did  you 
have  supervision  over  anyone  who  was  a  carpenter? 

A.  I  had  supervision  over  all  the  carpenters, 
ironworkers  and  practically  everyone  on  the  job 
which  was  about  five  at  night.  I  had  charge  of  the 
night  crew  which  was  seventeen,  eighteen  hundred 
men.  I  had  full  charge  of  everyone  working  at 
night. 

Q.    And  was  this  job  at  Freeport,  Texas? 

A.     That's  right. 

Q.     For  the  Austin  Company? 

A.     For  the  Austin  Company. 

Q.     And  was  it  a  union  job? 
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A.    It  was  a  union  job. 

Q.  That  is,  required  union  carpenters  to  work 
on  the  job,  is  that  right?  A.     That  is  true. 

Q.  Now,  in  Morrison-Knudsen,  did  you  have 
anything  to  do  with  the  hiring  of  men  while  occu- 
pying the  supervisory  joosition  that  you  have  told 
us  about? 

A.  No,  sir,  they  were  all  hired  through  the 
office. 

Q.  That  job,  I  believe  you  said,  was  in  Inyo- 
kern?  [1018]  A.     Inyokern,  that's  right. 

Q.    Was  it  a  union  job? 

A.     As  far  as  I  know,  yes,  it  was. 

Q.  And  do  you  know  whether  or  not  the  car- 
penters on  that  job  were  members  of  any  Carpen- 
ters Union?  A.    Yes. 

Q.  Is  the  same  true  with  respect  to  the  J.  A. 
Jones  and  Atkins  Company? 

A.  In  Hanford,  Washington,  you  have  refer- 
ence to? 

Q.     In  Hanford,  Washington. 

A.  I  will  have  to  state  that  I  never  saw  any  car- 
penter with  his  due  book,  union  books  or  anything 
either  on  the  Atkins  job  in  Washington  or  at  Inyo- 
kern. I  never  checked  to  see  whether  they  belonged 
to  the  union  or  not. 

Q.  Did  you  have  any  conversation  with  your 
superiors  with  respect  to  whether  or  not  union  car- 
penters were  a  requirement  on  the  job? 

Mr.  Heimann:     Mr.  Examiner,  I  object  to  the 
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question  and  unless  the  relevancy  is  brought  out, 

I  don't  see  it. 

Trial  Examiner:    Objection  overruled. 

Q.  (By  Mr.  Mcoson) :  Do  you  understand  the 
question,  Mr.  Dowdall? 

A.  No,  I  have  forgotten  now.  What  was  the 
question,  please? 

Q.  The  point  is,  I'm  trying  to  develop  from 
your  testimony  whether  or  not  you  knew  that  the 
carpenters  on  these  various  [1019]  jobs  were  mem- 
bers of  some  carpenters  union  by  some  method  or 
other  % 

A.  Yes,  as  I  have  stated,  I  didn't.  I  couldn't 
swear  that  they  were  because  I  didn't  see  any  union 
books,  I  didn't  see  any  reports  or  anything  that 
they  did  belong  to  the  union,  no,  sir. 

Q.     Did  you  assume  that  they  did? 

A.     I  would  say  I  presumed  that  they  did,  yes. 

Q.  So  far  as  you  know,  all  the  carpenters  on 
these  various  jobs  were  members  of  some  carpen- 
ters union?  A.     As  far  as  I  know,  yes. 

Q.  Now,  Mr.  Dowdall,  irrespective  of  your  su- 
pervisory capacity  which  you  have  just  told  us  and 
in  the  odd  hundred  jobs  which  you  have  estimated 
for  us,  is  it  also  a  fact  that  you  in  obtaining  and 
performing  the  service  on  these  jobs,  had  occasion 
to  transfer  from  one  local  union  to  another? 

A.  Yes,  I  have  transferred  from  one  local  to 
another. 

Q.  And  if  your  estimate  was  correct  that  you 
had    belonged    to    approximately    25    locals,    that 
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would  indicate,  would  it  not,  that  at  some  time  or 
other,  you  had  transferred  from  25  locals,  one  to 
the  other,  you  understand  it,  is  that  right? 

A.  No,  I  just  don't  follow  unless  you  mean 
just 

Q.  All  right.  Let  me  put  it  another  way.  Do  you 
now  recall  how  many  different  times  in  the  period 
in  which  you  told  us  about  the  approximate  hun- 
dred jobs  that  you  had  occasion  to  [1020]  change 
from  one  local  union  to  another  local  union  in  order 
to  get  or  to  maintain  the  job?  A.     Yes. 

Trial  Examiner:  Change  membership  are  you 
speaking  of? 

Mr.  Mcoson:  I'm  asking  now  for  transfer.  I 
will  get  to  membership  later  on. 

Trial  Examiner:    Very  well.  Do  you  recall? 

The  Witness :  There 's  times  when  I  have  worked, 
if  you  have  reference  to  this,  there's  times  I  lived 
and  worked  in  Palm  Springs  and  had  my  member- 
ship— or,  we'll  say  that  I  have  worked  in  Los  An- 
geles and  had  my  membership  in  Palm  Springs 
and  I  have  worked  here  and  never  transferred 
here,  yes.  Is  that  what  you  mean? 

Q.  (By  Mr.  Mcoson)  :  Not,  well,  that  is  one  of 
the  things  I  mean.  But,  I'm  asking  you,  Mr.  Dow- 
dall, having  that  type  of  thing  in  mind  and  in 
your  experience  as  a  carpenter  among  these  ap- 
proximate hundred  jobs,  how  many  times  would  you 
have  occasion  to  do  what  you  are  talking  about  with 
respect  to  the  Palm  Springs  local,  if  I  make  myself 
clear  ? 
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A.  I  just  don't  follow  you  exactly  what  you 
mean. 

Q.  All  right.  Mr.  Dowdall,  let's  take  it  this  way, 
is  it  a  fact  that  if  you  are  a  member  of  one  local 
union  and  you  transferred  or  you  get  a  job,  let's 
put  it  that  way,  within  the  jurisdiction  of  another 
local  union,  that  something  must  transpire  so  far 
as  the  union  affairs  are  concerned  between  [1021] 
the  local  in  which  you  hold  your  membership  and 
the  local  in  which  you  are  now  holding  a  job,  is 
that  right? 

A.  I  don't  always  transfer  when  I  work  in,  if 
I  belong,  say,  this  way,  if  my  membership  card 
is  in  Anchorage,  Alaska,  and  I  want  to  work  in 
Palm  Springs,  I  don't  always  transfer  my  mem- 
bership to  that  local,  no. 

Q.  All  right,  I  understand  that,  l^ut  that  isn't 
Avhat  I'm  trying  to  develop  with  you  now,  Mr.  Dow- 
dall. I'm  trying  to  now  ask  you  as  near  as  you 
can  recall  and,  again,  I  state  that  I'm  not  trying 
to  pin  you  down  now  to  any  degree  of  accuracy 
because  I  appreciate  over  a  period  of  some  40  years 
it  is  pretty  difficult  to  be  accurate  about  all  of  these 
things,  but  you  have  had  occasion,  you  have  told 
me,  where  you  have  held  membership  in  one  local 
and  worked  within  the  jurisdiction  of  another  local, 
is  that  right?  A.     Yes,  sir. 

Q.  Now,  can  you  tell  me  approximately  how 
many  times  that  type  of  a  situation  occurred  in 
your  experience,  approximately? 
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A.  No,  I  wouldn't  attempt  to  try  to  tell  you 
because  I  just  haven't  the  least  idea. 

Q.     None  at  all? 

Trial  Examiner:  Well,  the  question,  you  mean 
that  you  are  asking  the  witness  whether  it  occurred 
on  no  occasions,  is  that  the  question  *? 

Mr.  Mcoson:  I'm  asking  him  how  many  times 
those  types  [1022]  of  situations  have  occurred  in 
his  experience  as  a  carpenter  in  the  last  40  years. 

Trial  Examiner:  I'm  at  a  loss  to  interpret  the 
remark  that  stands  on  the  record,  ''None  at  all." 
I  don't  know  whether  that  is  referring  to  the  ques- 
tion as  to  whether  he  has  no  recollection  at  all  or 
whether  you  are  asking  whether  there  were  no  oc- 
casions at  all. 

Mr.  Nicoson:    I  will  clear  it  up. 

Q.  (By  Mr.  Nicoson) :  There  have  been  occa- 
sions, am  I  right  in  this,  Mr.  Dowdall,  where  you 
have  had  a  membership  in  one  local  union  and  have 
worked  within  the  jurisdiction  of  another  local 
union?  A.     That  is  true,  yes,  sir. 

Q.  Now,  bearing  in  mind  that  particular  type 
of  a  situation,  I  am  now  asking  you,  as  near  as 
you  can  approximate  or  estimate  how  many  times 
you  have  had  occasion  to  hold  membership  in  one 
local  union  while  you  were  working  in  the  jurisdic- 
tion of  another  local  union,  is  that  clear? 

A.  I  remember  one  time  I  left  my  membership 
card  in  the  State  of  Texas  and  worked  all  over  the 
State  of  Kansas  and  Nebraska  and  part  of  Mis- 
souri but  I  don't  know  how  many  different  local 
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territories  that  I  was  into  but  I  left  my  member- 
ship book  in  the  State  of  Texas  and  I  worked  in 
Kansas  and  Xebraska  and  Missouri. 

Q.  All  right.  Xow,  that  is  the  type  of  situation 
I'm  talking  [1023]  about.  I  want  you  to  hare  that 
clearly  in  mind  and  see  if  you  can  give  us  just 
a  rough  approximation  of  when  those  things  oc- 
curred within  the  40  years  of  your  experience. 

A.  You  are  asking  for  a  whole  lot  that  I  just 
can't  answer,  man. 

Q.  You  understand.  Mr.  Dowdall,  I'm  not  try- 
ing to  prove  with  exactness  of  number  of  times.  I'm 
simply  asking  for  you  to  give  me  your  present 
recollection  whatever  it  may  be. 

Mr.  Heimann:  I  object.  I  don't  think  the  ques- 
tion is  clear  as  to  the  term  how  often  or  how  many 
times.  Does  that  mean  how  many,  is  it  each  tune 
he  worked  in  the  different  jurisdictions? 

Mr.  Xicoson:    Just  a  minute. 

Trial  Examiner:  I  will  overrule  the  objection 
and  let  the  question  stand. 

Q.  (By  ^Ir.  Xicoson)  :  "Would  you  answer  the 
question  ? 

A.     'Would  you  repeat  it.  please? 

Mr.  Xicoson:  Would  you  kindly  read  the  ques- 
tion? 

(The  question  was  read.) 

Q.  (By  ]\Ir.  Xicoson) :  If  it  isn't  clear,  Mr. 
Dowdall,  please  say  so. 

A.  I  will  try,  yes.  ^ell,  I  couldn't  say  because 
I  don't  know  exactlv  where  the  jurisdiction  of  that 
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local,  like  in  North  Platte,  Nebraska,  I  don't  know 
how  far  the  jurisdiction  of  that  local,  whether  it 
taken  in  McCook,  Nebraska,  or  not.  [1024] 

Q.  Now,  Mr.  Dowdall,  I  think  your  having  had 
membership  in  approximately  25  locals  that  you 
have  stated  know  that  the  local  in  Texas  didn't  have 
jurisdiction  over  Nebraska,  didn't  you  know  that? 

A.     That  had  which? 

Mr.  Nicoson:  Read  the  question  to  the  witness, 
please. 

(The  question  was  read.) 

The  Witness:  That's  right,  yes,  didn't  think  they 
had,  that's  right. 

Q.  (By  Mr.  Nicoson) :  And  you  also  knew  that 
the  Texas  local  didn't  have  jurisdiction  in  Mis- 
souri when  you  were  up  there,  too,  didn't  you? 

A.     Yes,  sir. 

Q.  And  you  knew  that  it  didn't,  the  Texas  local 
didn't  have  jurisdiction  in  Oklahoma? 

A.    Yes,  sir. 

Q.  And  those  other  states  that  you  mentioned 
that  you  worked  in  while  holding  your  book  in 
Texas,  you  knew  that,  didn't  you? 

A.    Yes,  sir. 

Q.  All  right.  Now,  will  you  try  again  as  near 
as  you  can  give  us  the  nmnber  of  times  that  you 
worked  in  the  jurisdiction  of  the  local  in  which 
you  did  not  have  your  book  deposited  or  have  mem- 
bership ? 

A.  Well,  that  is  a  question  I  just  don't  see  how 
I  could  possibly  answer.  [1025] 

Trial  Examiner:    I  think  at  this  point  Mr.  Hei- 
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mann's  original  objection  may  have  some  validity 
and  that  if  we  explore  the  ambiguity  that  Mr.  Hei- 
mann  was  trying  to  suggest,  we  may  be  able  to  get 
a  clear  record. 

Mr.  Nicoson:  I'm  i)erfectly  satisfied  with  the 
record,  myself. 

Trial  Examiner:  I  mean,  as  long  as  the  witness 
indicates  an  inability  to  answer. 

Mr.  Nicoson:  If  he  can't  answer  the  question, 
it's  a  simple  matter  for  him  to  say  so  and  it's  my 
job  to  frame  one  he  can  answer  and  if  he  can't, 
that  is  my  fault.  Now,  he  says  he  can't  answer 
that  question..  All  right,  that  is  the  state  of  the 
record. 

Trial  Examiner:  All  right,  if  you  want  to,  pro- 
ceed. 

The  Witness:  The  only  thing,  I  would  like  to 
have  it  clear  in  my  mind  so  I'm  not  confused. 

Q.  (By  Mr.  Nicoson) :  You  feel  as  if  you  are 
confused  now,  Mr.  Dowdall? 

A.     In  a  way,  yes. 

Q.  If  you  do,  do  you  feel  you  did  not  under- 
stand what  the  question  meant,  is  that  right  ? 

A.  It's  like,  I'm  trying  to  explain  to  him,  he 
wants  to  know  how  many  jurisdictions  of  Carpen- 
ters I  have  worked  in  when  my  book  was  in  Texas. 
I  simply  don't  know  and  I  don't  think  anybody 
else  knows.  [1026] 

Trial  Examiner:  Now,  Mr.  Nicoson  is  aware 
of  what  the  source  of  your  difficulty  is. 

Q.     (By  Mr.  Nicoson) :    I'm  sorry  if  you  rindcr- 
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stood  that.  I'm  not  confining  my  question,  Mr. 
Dowdall,  to  the  time  that  you  had  your  book  in. 
Texas.  My  question  goes  to  the  entire  40  years  of 
your  experience  during  the  period  which  you  had 
membership  as  you  have  stated  in  approximately 
25  different  locals  and  I'm  asking  you  over  that 
period  of  40  years.  That  is  the  basis  for  this  ques- 
tion. Now,  you  have  told  us  that  you  have  had 
occasions  in  this  period  of  your  experience  to  hold 
membersliip  in  one  local  union  and  work  in  the 
jurisdiction  of  another  local  union.  Am  I  right  so 
far?  A.     Yes,  sir. 

Q.  You  have  given  us  an  example  of  when  you 
had  a  membership  in  the  Texas  local  and  you 
worked  in  the  States  of  Nebraska,  Oklahoma,  Mis- 
souri and  Kansas,  is  that  correct?  A.    Yes. 

Q.     Is  that  right?  A.     That's  right. 

Q.  And  you  have  also  told  us  that  you  knew 
while  working  in  the  Nebraska,  Missouri,  Okla- 
homa and  Kansas  territories  that  you  were  work- 
ing under  jurisdictions  of  locals  which  was  not  the 
Texas  local,  isn't  that  right,  at  that  time? 

A.  Well,  that  is  kind  of  confusing  to  me  be- 
cause I  understand  the  International,  our  Inter- 
national, that  has  jurisdiction  [1027]  over  all  un- 
ions any  place  in  the  United  States  because  I  be- 
longed to  the  International  every  time  I  pay  a  dol- 
lar, pay  my  dues  to  the  local  in  Los  Angeles,  a 
certain  percentage  of  that  due  money  goes  to  our 
International  in  Indianapolis  and  all  these  unions 
are  controlled  by  that  main  office.  So  I  don't  see 
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if  I  belong  in  the  State  of  Texas  I  don't  work  in 

California.  I  think,  still,  I  still  think  that  I'm  in 

the  jurisdiction  of  the  Carpenters  Union  of  the 

International  because  they  all  ojoerate  under  the 

International. 

Q.  Now,  I  will  ask  you  my  question  again  that 
while  you  were  holding  your  book  in  the  Texas 
local — you  understand  what  I  mean  when  I  say 
you  have  your  book  in  the  Texas  local? 

A.     My  membership  was  there. 

Q.  You  knew  while  working  in  the  State  of 
Nebraska  you  were  not  under  the  jurisdiction  of 
the  Texas  local,  right?  A.    Yes. 

Q.  You  also  knew  that  while  you  were  working 
in  the  State  of  Missouri  you  were  not  working 
under  the  jurisdiction  of  the  Texas  local,  isn't  that 
correct?  A.     That's  right. 

Q.  The  same  is  true  with  Kansas  and  Okla- 
homa ?  A.    Yes. 

Q.  Now,  the  type  of  situation  that  I'm  trying 
to  draw  to  your  mind  is  where  you  are  holding 
membership  in  one  local  union  like  you  held  it  in 
Texas [1028]  A.    That's  right. 

Q.  and  you  are  working  under  the  jurisdic- 
tion of  another  local  union  like  you  did  when  you 
were  working  in  Nebraska.  Now  did  you  have  that 
picture  in  mind?  A.     Yes. 

Q.    You  understand  that  type  of  situation,  right? 

A.    Yes. 

Q.  Now,  you  have  told  us  about  working  in 
Nebraska,  Missouri,  Kansas  and  Oklahoma.  Now, 
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that   is   four   instances   where    you   have    worked, 
where  you  have  had  your  membership  in  one  local 
and  worked  in  the  jurisdiction  of  another  local,  am 
I  right  so  far?  A.    Yes. 

Q.     You  have  that  picture  in  your  mind,  right? 

A.    Yes. 

Q.  All  right.  Now,  in  addition  to  those  four 
times,  have  there  been  other  times  when  you  have 
held  your  book  in  one  local  and  worked  in  the 
jurisdiction  of  another  local,  right? 

A.     Right  now,  I  have  my  membership 

Q.  Never  mind  that.  Have  there  been  such  occa- 
sions? A.     I  would  say  yes. 

Q.  Now,  what  I  simply  want  to  know  is  your 
best  recollection  as  of  now  how  many  such  occa- 
sions have  there  been? 

Trial  Examiner:     Within  a  period  of  40  years. 

Q.  (By  Mr.  Nicoson)  :  Within  a  period  of  40 
years.  [1029] 

A.  Well,  here's  what  I  have  in  mind,  if  I'd  say 
ten  times  you  are  liable  to  come  back  and  ask  me 
about  all  these  ten  times.  J 

Q.  I  can  promise  you  I  have  nothing  like  that 
in  mind. 

A.     If  I  said  50  times,  well,  I  can't  say. 

Trial  Examiner:  The  pending  question  is  as  to 
your  best  recollection.  We  will  deal  with  any  other 
problem  as  it  comes  along. 

The  Witness:  If  I  would  just  say  several  times, 
would  that  be  a  satisfactory  answer? 


616        National  Labor  Relations  Board  vs. 

(Testimony  of  Clarence  A.  Dowdall.) 

Q.  (By  Mr.  Mcoson)  :  I  will  have  to  ask  you 
what  you  understand  several  to  be. 

A.    Well,  there  you  are. 

Q.  And  I  want  to  promise  you  that  if  you  give 
me  a  number,  whatever  it  is,  I  will  not  pursue 
that  particular  type  of  question  again.  I'm  leaving 
it  solely  uj)  to  you  as  to  what  your  recollection  of 
the  moment  is  as  to  how  many  times  that  thing 
happened. 

A.  Well,  that  is  like  asking  me  if  I  went  duck 
hunting  40  years  ago  and  asking  me  how  many 
ducks  I  killed. 

Trial  Examiner:     You  are  unable  to  state? 

The  Witness:  I  couldn't  place  any  definite  num- 
ber. Like  ten,  if  I'd  say  ten,  then,  he  might  want 
to  know  where  these  places  were.  Well,  I  just  don't 
know,  or  whether  it  was  fifteen.  [1030] 

Trial  Examiner :  I  realize  Mr.  Mcoson  is  a  very 
able  attorney  and  he  knows  what  line  he  wants  to 
pursue  in  cross  examination.  My  object  is  to  get  a 
clear  and  understandable  record.  If  there  is  any 
line  that  any  counsel  is  pursuing  that  results  in 
ambiguous  or  confused  record,  I  want  to  clear  that 
up  regardless  of  where  the  chips  may  fall. 

Q.  (By  Trial  Examiner) :  You  have  testified 
to  at  least  one  set  of  instances  of  the  type  Mr. 
Mcoson  is  talking  about  occuning  during  a  period 
when  you  held  membership  in  the  Texas  local? 

A.     That's  right. 

Q.  You  also  mentioned  in  passing  earlier  in 
your  testimony  in  cross   examination  an  occasion 
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of  similar  type  of  instance  occurred  when  you  held 

membership  in  Palm  Spring  local? 

A.     And  worked  in  Los  Angeles. 

Q.  And  worked  in  Los  Angeles.  You  also  men- 
tioned in  passing  an  occasion  when  similar  instances 
occurred  at  a  time  when  you  held  membership  in 
the  Alaska  local? 

A.  That's  right,  and  now  working  in  Palm 
Springs. 

Q.  Can  you  now  recall  any  other  instances  in 
the  same  fashion? 

A.  Yes,  I  have  left  my  membership  in  Palm 
Springs  and  I  have  worked  in  Los  Angeles. 

Q.  Yes.  On  more  than  one  occasion  or  are  you 
merely  repeating  what  we  just  went  over? 

A.  No,  all  right,  my  membership  card,  book  is 
now  in  [1031]  Anchorage,  Alaska,  and  I  have 
worked  in  three  different  jobs  in  Los  Angeles.  So 
I  have  probably  worked  maybe  a  total  of  ten. 

Q.  Well,  what  I  was  after  was  this,  can  you 
recall  any  other  instances,  specific  instances,  when 
your  membership  book  was  resting  in  one  local,  or 
current  in  one  local  and  you  were  working  else- 
where? You  mentioned  the  Texas  instance,  the 
Palm  Springs  instance  and  Alaska  instance.  Can 
you  recall  any  other  specific  instances? 

A.  Yes,  I  left  my  book  in  Corpus  Christ!,  Texas, 
and  worked  in  San  Antoine,  worked  in  Austin, 
Texas.  I  left  my  book  in  Wichita  Falls  and  worked 
in  Burnett,  Texas.  So  there  has  been  a  number  that 


G18         National  Labor  Relations  Board  vs. 

(Testimony  of  Clarence  A.  Dowdall.) 

I  can't  call  right  now,  maybe  a  total  of  altogether, 

we  will  say,  15. 

Mr.  Mcoson:     All  right,  thank  you  very  much. 

The  AVitness:  I  just  don't  want  to  confuse  my- 
self. I  want  everything  plain  to  myself,  I  want  to 
understand. 

Trial  Examiner:  That  is  why  I  transferred  the 
question  from  bare  numbers  to  specific  instances. 
Very  well,  let's  go  ahead. 

Q.  (By  Mr.  Mcoson) :  So  we  have  now,  at 
least,  determined  that  about  15  times  that  these 
things  have  occurred?  A.     Yes,  sir. 

Q.  Then,  may  I  ask  you,  Mr.  Dowdall,  if  it  is 
correct  to  say  that  you  have  had  some  experience 
of  what  is  required  of  you  [1032]  as  a  imion  mem- 
ber and  to  perform  those  requirements  while  work- 
ing in  a  jurisdiction  in  which  you  did  not  have 
your  book  deposited,  is  that  correct?  A.     Yes. 

Q.     Now,   then,  has   there   been   in   those   times 

that  you  have  mentioned  or  other  that  you  recall 

when  you  have  held  a  book  in  one  local  and  worked 

in  the  jurisdiction  of  another  local  that  you  were 

required  to  take  out  a  permit,  you  understand  what 

a  permit  is?  A.    Yes. 

***** 

The  Witness:  Yes,  I  understand  what  a  per- 
mit is. 

Q.  (By  Mr.  Mcoson)  :  Since  you  have  indicated 
that  you  understand  as  to  what  a  permit  is,  have 
there  been  occasions  when  you  have  taken  out  per- 
mits in  a  strange  local? 
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A.  Yes,  there's,  I  have  taken  out  permits,  yes. 
***** 

Q.  (By  Mr.  Mcoson) :  Has  there  been  occa- 
sion, Mr.  Dowdall,  where  you  have  obtained  a  job 
in  the  jurisdiction  of  a  local  union  other  than  that 
in  which  you  had  your  book  deposited  ? 

A.    Yes,  there  has  been. 

Q.  Have  there  been  any  occasions  under  those 
circumstances  when  you  have  taken  your  book  from 
the  local  in  which  it  was  deposited  and  placed  it 
in  the  local  in  which  you  had  just  obtained  the  job 
or  under  the  jurisdiction  of  which  you  had  just 
obtained  the  job? 

A.     I  just  don't  follow  that  question. 

Mr.  Mcoson:     Read  it  once  more. 

Trial  Examiner:     Just  a  minute,   Mr.   Mcoson. 

If  I  interpret  the  question  correctly,  Mr.  Mcoson 
is  now  asking  about  an  occasion  or  occasions  in 
which  you  followed  a  different  procedure  than  the 
permit  procedure.  We  have  already  explored  the 
situations  in  which  you  left  your  book  in  a  local 
and  went  to  the  jurisdiction  of  another  local  and 
worked  under  permit  or  secured  a  permit. 

The  Witness :    Yes. 

Trial  Examiner:  Now,  Mr.  Mcoson  is  asking, 
have  there  been  occasions  when  you  followed  a  dif- 
ferent procedure  and  [1034]  having  gone  from  your 
home  local's  area  of  jurisdiction  to  the  area  of 
jurisdiction  of  another  local,  instead  of  securing  a 
permit,  you  took  your  book  out  of  the  home  local 
and  put  it  in  the  other  local? 
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The  Witness:  Yes,  sir,  I  think  I  testified  50 
times. 

Mr.  Nicoson:    At  this  hearing? 

The  Witness:  Didn't  I  say  I  cleared  in  50  lo- 
cals outside  of  one  and  back  in? 

Trial  Examiner:    You  said  25. 

The   Witness:     25,   I   beg   your   pardon.   I   will 

write  the  International  one  of  these  days  and  find 

out  just  exactly  how  many  times  and  get  a  record. 
*  *  *  *  * 

Q.  (By  Mr.  Nicoson) :  On  those  grounds — on 
those  occasions  which  you  have  transferred  from 
one  local  union  by  the  device  of  taking  your  book 
out  of  one  union  and  depositing  it  in  another,  were 
you  required  to  pay  any  money  into  the  union  in 
[1035]  which  you  deposited  the  book? 

A.  Well,  to  clear  your  book  from  one  union 
into  the  other,  no,  you  don't  pay  any  money. 

Q.  It  is  simply  stated  in  ordinary  laymen's 
language,  you  take  your  book  out  of  one  local, 
you  put  it  into  another  without  any  charges? 

A.     That's  right. 

Q.  And  that  has  happened,  I  think,  you  said 
something  like  25  times  without  trying  to  be  real 
exact?  A.     That  is  true. 

Q.  And  that  happened  when  you  transferred 
from  the  Palm  Springs  local  to  the  Alaska  local, 
didn't  it?  A.     That  is  true. 

Q.  So  you  are  aware,  are  you  not,  that  to  work 
under  the  jurisdiction  of  a  local  in  which  your  book 
is  not  deposited — strike  that. 
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Are  you  aware,  Mr.  Dowdall,  that  in  going  into 
the  jurisdiction  of  a  so-called  stranger  local  that 
you  can  obtain  a  job  and  work  under  the  jurisdic- 
tion of  that  local  without  the  deposit  of  any  money, 
is  that  correct"? 

The  Witness :  Will  you  read  that  question  to  me, 
please  ^. 

(The  question  was  read.) 

The  Witness:  Do  you  understand  him  on  that 
question  ? 

Trial  Examiner:    Yes,  I  do. 

The  Witness:    All  right,  explain  it  to  me.  [1036] 

Trial  Examiner:  As  I  interpret  the  question, 
Mr.  Nicoson  is  trying  to  elicit  the  statement  from 
you  as  to  whether  on  the  basis  of  your  experience 
with  these  two  types  of  procedure 

The  Witness:    Yes. 

Trial   Examiner:     on   working    outside   the 

jurisdiction  of  a  home  local,  on  the  basis  of  your 
experience  with  the  two  types  of  procedure,  are  you 
aware  that  there  is  available  to  you  a  procedure 
whereby,  in  going  outside  the  jurisdiction  of  an 
old  home  local  into  the  jurisdiction  of  another 
local,  you  can  establish  relationship  with  the  new 
local  without  paying  money. 

The  Witness:  The  only  way  I'm  aware  of  the 
fact  is,  I  go  out  and  ask  a  contractor  if  I  can  go 
to  work  for  him  and  if  the  contractor  says  yes,  I 
go  to  work. 

Trial  Examiner:  Just  a  minute.  We  are  not 
speaking  now  of  the  problem  of  employment.  We 
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are  speaking  entirely  about  the  problem  of  relation- 
ship of  one  local  union  to  another.  There's  been 
testimony  here  and  you  have  testified  with  respect 
to  two  tjT^es  of  bookkeeping  procedure  that  you 
may  have  in  the  situation  that  we  are  generally  dis- 
cussing. One,  I  may  describe  as  the  permit  proce- 
dure and  the  other,  the  deposit  procedure,  or  book 
deposit  procedure.  Now,  on  the  basis  of  your 
experience  with  these  two  kinds  of  procedures  in- 
vohing  only  you  and  the  union,  have  you  become 
aware  by  [1037]  virtue  of  your  experience  that 
there  is  available  a  type  of  procedure  by  which  you 
can  establish  some  sort  of  connection  with  a  new 
local  without  paying  money  in  connection  with  the 
process  of  establishing  that  new  relationship  f 

The  Witness:  Well,  I'm  sorry  I'm  so  dumb  I 
can't  understand.  I  can  not  see  what  the  man  is 
trjdng  to  explain,  trying  to  get  through  to  me. 

Trial  Examiner:  I  think  our  record  is  sufficiently 
clear,     I  will  draw  any  necessary  inferences. 

The  Witness:  No,  I'm  just  honest  with  you.  I'd 
like,  just  like  to  have  him  explain  it  in  this  way: 
I  know  I  can  have  a  book  deposited  in  Palm  Springs 
and  come  over  here  and  w^ork  in  Los  Angeles  if 
the  contractor  don't  tell  me  I  have  to  get  a  permit. 

Q.  By  Mr.  Nicoson)  :  Let's  put  it  this  way,  Mr. 
Dowdall,  you  know  you  can  go  to  Palm  Springs 
and  deposit  your  book  from  the  Alaska  local  with- 
out paying  any  money  f  A.    Yes. 

Q.  And  that  entitles  you  to  all  the  rights  and 
privileges  imder  the  Palm  Springs  local •? 
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A.     That's  right. 

0.     And  it  doesn't  cost  you  a  nickel? 

A.     Not  any  more  dues,  no. 

Q.  That's  right.  Of  course  you  have  to  pay  your 
dues  wherever  you  have  your  book,  you  still  have 
to  pay  your  monthly  dues'?  [1038] 

A.     That's  right. 

Q.  So  that  you  know  that  you  can  go  into  the 
jurisdiction  of  a  local,  establish  a  relationship  with 
that  local  by  the  simple  process  of  depositing  your 
book  without  the  payment  of  money? 

A.  Yes,  I  can  go  there  and  go  to  work  and 
deposit  my  book. 

Q.  Thereafter,  the  local  will  take  care  of  you 
as  best  it  can,  or,  at  least,  attempt  to  or  go  through 
the  motions?  A.     All  right,  yes. 

Q.  All  right.  You  also  knew  that,  did  you  not, 
at  the  time  you  had  your  conversation  with  Mr. 
Lancaster  down  at  the  Pacific  Palisades  about 
that  Pardee  job?  A.     Yes,  sir. 

Q.  You  knew  that  at  the  time  you  went  down 
to  talk  to  Mr.  Savage,  didn't  you? 

A.  Now,  you  want  to  know  if  I  knew  that  I  had 
to  pay  any  money  when  I  went  down  to  talk  to  Mr. 
Savage  ? 

Trial  Examiner:  The  question  is  were  you  aware 
of  the  book  deposit  procedure? 

The  Witness :    Yes,  I  was,  that's  right. 

Q.  (By  Mr.  Nicoson) :  You  were  aware  that 
you  could  deposit  your  book  if  you  wanted  to  with 
1400  without  having  to  pay  a  nickel? 
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A.     That's  right. 

Q.  And  you  were  also  aware  of  that  fact  when 
you  went  doAvn  [1039]  to  the  District  Council  office, 
weren't  you?  A.    Yes. 

Q.     And  asked  for  a  permit? 

A.     That  is  the  way  the  union  operates,  yes. 

Q.  And  you  knew  at  the  time  if  you  had  depos- 
ited your  book  with  Local  1400.  it  would  not  have 
been  necessary  for  you  to  go  to  the  District  Council 
to  take  out  a  book,  you  knew  that,  too,  didn't  you? 

A.     Yes. 

Q.  Now,  do  you  recall  the  last  day  you  worked 
in  Alaska? 

A.  Yes,  I  remember  the  last  day  I  worked  in 
Alaska. 

Q.     Can  you  give  us  the  date? 

A.     October  9,  I  believe  is  the  day. 

Q.     1953?  A.     That's  right. 

Q.  And  I  believe  the  record  will  show  that  you 
had  a  hearing  before  a  Trial  Examiner  of  the 
National  Labor  Relations  Board  in  the  early  part 
of  November  of  1953,  is  that  right? 

A.  I  believe  it  was  the  10th  of  November,  wasn't 
it? 

Q.  10th,  all  j'ight.  And,  now,  after  the  10th  of 
November  did  you  leave  Alaska? 

A.     No,  I  didn't  leave  Alaska,  not  right  away. 

O.     Did  you  at  any  time  leave  Alaska? 

A.     Yes,  I  did,  later. 

Q.  When  did  you  leave  Alaska,  having  the  date 
of  November  [1040]  10th  in  mind? 
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A.  I  received  a  message  from  my  wife  that  I 
had  a  sick  child  here  in  the  hospital  in  Los  Angeles 
on  the  20th  of  November,  I  believe. 

Q.  All  right,  and  now  is  that  the  way  you  fix  in 
mind  the  date  when  you  left  Alaska? 

A.     November  the  20th. 

Q.     All  right.  A.     I'm  pretty  sure. 

Q.     Then  you  came  directly  to  Los  Angeles? 

A.     Yes,  I  flew. 

Q.     By  plane?  A.     That's  right. 

Q.    And  you  arrived  in  Los  Angeles  on  the  21st? 

A.    Yes. 

Q.     On  the  21st? 

A.     That  is  when  it  was,  on  the  21st. 

Q.     November  21st?        A.     That's  right.  [1041] 


«  *  *  *  * 


Trial  Examiner:  Now,  on  the  basis  of  that  ac- 
quired knowledge  with  respect  to  the  procedure, 
the  immediately  pending  question  is,  do  you  have 
any  knowledge  at  all  as  to  whether  it  was  possible 
in  practice  and  under  the  rules  of  the  union  to 
have  the  necessary  clearances  arranged  and  made 
a  matter  of  record  after  the  actual  deposit  of  your 
book  in  a  new  local,  in  other  words,  what  is  your 
knowledge  with  respect  to  the  [1075]  practice  and 
procedure  of  your  union  on  the  basis  of  40  years 
experience  that  you  have  to  have  the  clearance  of 
the  old  local  first  before  you  actually  turn  over  the 
book  to  the  new  local  or  that  the  necessary  author- 
ization or  approval  of  the  old  local  can  be  secured 
afterwards  ? 
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The  Witness :  That  is  left  up  entirely  to  me.  If 
I,  the  International  leaves  that  up  entirely  to  me. 
If  I  want  to  leave  my  book  in  Anchorage  and  work 
here  in  Los  Angeles,  I  have  that  permission,  the 
International  gives  me  that  permission.  I  do  not 
have  to  transfer  from  one  local  to  another  and  I 
do  not  have  to  deposit  my  book  in  this  local.  I  can 
leave  it  in  the  International  and  work  there  the 
rest  of  my  life  if  I  want  to.  The  International 
grants  me  that  permission. 

Trial  Examiner:  Now,  the  immediate  problem — 
as  long  we  are  exploring  it,  I'd  like  to  get  it  clear  on 
the  record.  The  immediate  problem  is  this,  I  as- 
sume on  the  basis  of  the  general  tenor  of  the 
testimony  up  to  now  that  if  you  could  have  decided 
in  your  own  judgment  that  you  were  going  to  clear 
out  of  the  Alaska  local  and  establish  a  relationship 
as  a  dues  paying  member  with  some  local  in  South- 
ern California,  if  you  had  formed  that  intention 
before  you  left  Alaska,  you  could  on  your  own  ini- 
tiative have  gone  to  the  proper  official  of  the  Alaska 
local  and  secured  the  necessary  signature  or  stamp 
or  whatever  it  was  indicating  the  Alaska  local's 
consent  to  such  [1076]  a  move? 

The  Witness:    That's  right. 

Trial  Examiner:  Now,  let's  assume  that  it  also 
possible  that,  you  say  it  being  left  entirely  up  to 
you,  it  is  also  possible  you  could  have  left  Alaska 
witli  the  intention  of  staying  a  dues  paying  member 
of  the  Alaska  local  and  change  your  mind  upon 
arriA^ng  in  the  work  jurisdiction  of  another  local. 
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Let's  assume  that  if  you  had  arrived  in  Texas  or 
Kansas  or  Missouri  or  California  and  decided  upon 
arriving  there  that  you  wanted  to  become  a  dues 
paying  member  of  the  local  in  this  new  territory, 
you  could  have  made  that  decision  on  your  own 
mitiative  had  you  wanted  to  do  so? 
The  Witness:     That's  right.  [1077] 


»  *  *  *  * 


Q.     (By  Mr.  Mcoson)  :    You  also  know,  do  you 
not,  Mr.  Dowdall,  that,  assuming  the  facts  which 
the  Trial  Exammer  has  put  to  you,  that  after  hav- 
ing come  down  here  from  Alaska  and  having  de- 
cided, say,  for  example,  that  you  wanted  to  go  to 
work  within  the  jurisdiction  of  1400,  that  you  could 
state   [1078]  your  desire  to  deposit  that  book,  go 
to  work  within  the  jurisdiction  of  Local  1400  while 
i:he   necessary  m^achinery  was   being   emploved   to 
effect    the    transfer    of    your    membership    from 
Alaska?  A,.     Yes,  sir,  I  could  do  that,  yes,  sir. 

Q.     Without  the  payment  of  any  money? 

.   A.     Well,  that  is  something 

Q.     Unless  it  was  dues? 

A.  That  is  something  else.  Some  locals  will  let 
you  come  m  and  you  can  work  for  months  and 
momhs  and  never  pay  extra  dues  other  than  the 
ones  I  paid  in  Alaska.  I  can  go  to  possibly  Palm 
Springs  where  I'm  working  right  now  and  I  can  go 
m  oifferent  locations  where  they  don't  demand 
extra  dues  from  you  and  some  unions  do 

Q-     (By  Trial  Examiner) :    With  relation  to  the 
problem  of  extra  dues,  that  is  not  the  aspect  of  the 
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matter.     You  have  indicated  in  your  prior  testi- 
moT',y  that  your  dues  in  the  Alaska  Local  1281  were 
paid  up  through  March  of  1954?  A.    Yes,  sir. 

Q.  Now,  having  relations  specifically  to  your 
last  answer,  let  me  ask  this,  have  you  ever  had  occa- 
sion in  establishing  relationship  with  any  new  local 
by  book  deposit,  have  you  ever  had  occasion  in 
which  upon  depositing  your  book,  the  book  showed 
that  dues  for  the  current  month  or  months  ahead 
were  already  paid  up  in  the  old  local?  [1079] 

A.     Yes. 

Q.     That  has  happened? 

A.  Yes.  And  then,  you  see,  if  I'm  paid  up,  like 
if  I  wanted  to — I  want  to  explain  this 

Q.  I'm  asking  you  for  the  testimony  on  your 
knowledge  of  the  present  national  unions. 

A.  If  I  had  been  paid  up  through  March,  I 
came  down  here  and  wanted  to  get  here  in  this 
union  in  December,  I  give  them  my  book  with  the 
clearance  in.  Then  if  my  dues  are  paid  up  this 
union  writes  the  union  back  in  Alaska  and  the  union 
forwards  my  dues  down  to  Local  1400. 

Q.  Under  this  practice  which  I  understand  you 
say  the  union  does  follov*^,  under  that  practice,  you 
would  not  be  required  to  pay  into  an  organization 
down  here  dues  covering  the  same  months? 

A.     That's  right. 

Q.     Very  well. 

A.  That  is  the  way  some  locals  operate.  They 
maj^  make  me  pay  extra  dues  than  I  paid  in  Alaska, 
some  imions  make  me  pay  extra  dues  to  v^ork  here. 
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Other  locations  do  not,  other  imions  do  not.  [1080] 
*  ^<-  *  *  * 

Q.  (By  Mr.  Nicoson)  :  Isn't  it  so  in  the  language 
of  the  union  and  its  members  that  such  a  fee  as 
the  permit  fee  is  termed  foreign  dues,  isn't  that 
right?  A.     That  is  foreign  dues? 

Q.     That  is  foreign  dues? 

A.     Permit  special  assessment,  I  call  it. 

Q.  Whatever  you  call  it,  that  is  the  term  com- 
monly applied  to  it,  that  is,  foreign  dues  when  you 
are  working  in  a  foreign  jurisdiction? 

A.     That's  right,  yes.  [1081]     ****** 

Q.  (By  Mr.  Nicoson) :  Let  me  ask,  Mr.  Dow- 
dall, another  question  along  this  line.  Outside  of 
l^ersonal  motives,  Mr.  Dowdall,  do  you  know  of 
any  rule  of  the  union  which  would  have  prohibited 
you  from  depositing  your  book  with  Local  1400  at 
the  time  you  met  Mr.  Savage? 

A.  No,  there  was  no  rule.  I  could  have  depos- 
ited it  if  I  had  cared  to. 

Q.  And  thereafter,  completing  the  job,  or  de- 
ciding that  you  wanted  to  move  out  of  that  juris- 
diction to  redeposit  it,  the  book,  back  in  1281  in 
Alaska,  there  is  nothing  that  would  prohibit  that, 
is  there? 

A.  No,  I  can  transfer  to  any  union  in  the  United 
States  if  there's  not  a  strike  going.  [1082] 


*  *  *  4t  » 


(The  documents  heretofore  marked  Respond- 
ents' Exhibit  Nos.  9  and  10  for  identification 
were  received  in  evidence.)   [1163]     «  *  *  *  * 
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RESPONDENTS'  EXHIBIT  No.  9-A 

[Letterhead  of  United  Brotherhood  of  Carpenters 

and  Joiners  of  America] 

Local  Union  No.  1400 

2439  Santa  Monica  Boulevard 

Santa  Monica,  California 

April  9,  1954 
Registered — Return  Receipt  Requested 
Mr.  Clarence  A.  Dowdall 
c/o  Irwin  Emerson 
3826  Olmstead  Avenue 
Los  Angeles,  California 

Dear  Sir: 

This  is  to  inform  you  that  the  undersigned  labor 
organization  does  not  now  have  and  never  has  had 
any  objection  to  your  employment  by  any  of  the 
employers  named  below  as  receiving  copies  hereof, 
or  any  other  employers. 

Insofar  as  this  labor  organization  is  concerned 
your  employment  by  any  of  the  employers  named 
below  as  receiving  copies  hereof  may  be  consum- 
mated without  any  permission,  permit,  referral  or 
any  document,  act,  or  leave,  express  or  implied,  of 
or  by  this  labor  organization  whatsoever. 

Yours  very  truly. 

Local  Union  No.  1400,  United  Broth- 
erhood of  Carpenters  and  Joiners  of 
America, 

/s/  By   Robert  O'Hare, 

Business  Representative 
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Pardee  Construction  Co.,  10639  Santa  Monica 

Blvd.,  L.  A.  25 
Pardee  Construction  #1,  10639  Santa  Monica 

Blvd.,  L.  A.  25 
Pardee  Construction  #2,  10639  Santa  Monica 

Blvd.,  L.  A.  25 
Pardee-Phillips  Co.,  10639  Santa  Monica  Blvd., 

L.  A.  25 
Pardee-Phillips    Building    Co.,    10639    Santa 

Monica  Blvd.,  L.  A.  25 
Pardee-Phillips    of    Las    Vegas,    Las    Vegas, 

Nev. 
Los  Angeles  Building  &  Construction  Trades 

Council 
Building  Contractors  Association  of  California 
Howard  F.  LeBaron,  Regional  Director,  21st 

Region,  111  W.  7th,  L.  A. 


RESPONDENTS'  EXHIBIT  No.  10-A 

[Letterhead  of  Los  Angeles  County  District 

Council  of  Carpenters] 

2200  West  7th  Street 

Los  Angeles  5,  Calif. 

April  8,  1954 
Mr.  Clarence  A.  Dowdall 
c/o  Irwin  Emerson 
3826  Olmstead  Avenue 
Los  Angeles,  California 
Dear  Sir: 

This  is  to  inform  you  that  the  undersigned  labor 
organization  does  not  now  have  and  never  has  had 
any  objection  to  your  employment  by  any  of  the 
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employers  named  below  as  receiving  copies  hereof, 
or  any  other  employers. 

Insofar  as  this  labor  organization  is  concerned 
your  employment  by  any  of  the  employers  named 
below  as  receiving  copies  hereof  may  be  consum- 
mated without  any  permission,  permit,  referral  or 
any  document,  act,  or  leave,  express  or  implied,  of 
or  by  this  labor  organization. 
Yours  very  truly, 

Los  Angeles  County  District  Council 
of  Carpenters, 
/s/  By   Earl  E.  Thomas, 
Secretary 
eet;k 

cc  -  Pardee  Construction  Co.,  10639  Santa  Monica 
Blvd.,  L.  A.  25 
Pardee    Construction    Co.,    #1,    10639    Santa 

Monica  Blvd.,  L.  A.  25 
Pardee    Construction    Co.,    #2,    10639    Santa 

Monica  Blvd.,  L.  A.  25 
Pardee-Phillips  Co.,  10639  Santa  Monica  Blvd., 

L.  A.  25 
Pardee-Phillips    Building    Co.,    10639    Santa 

Monica  Blvd.,  L.  A.  25 
Pardee-Phillips    of    Las    Vegas,    Las    Vegas, 

Nevada 
Los  Angeles  Building  &  Construction  Trades 

Coimcil 
Building  Contractors  Association  of  California 
Howard  F.  LeBaron,  Regional  Director,  21st 
Region,  111  Yf .  7th  St.,  L.  A. 

Registered — Return  Receipt  Requested 
*  *  *  *  * 
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Q.  Now,  I'm  going  to  ask  you  a  question,  Mr. 
Dowdall,  and  I'm  going  to  tell  you  that  I'm  asking 
this  question  for  the  purpose  of  impeachment.  I'm 
going  to  ask  you  now  if  it  is  not  [1181]  a  fact  that 
at  that  time  and  place  in  the  presence  of  Mr.  James 
Adams,  Mr.  T.  A.  Morris  and  Mr.  Leo  Cruse  that 
you  stated  that  you  were  not  looking  for  work,  is 
that  or  is  that  not  a  fact  ? 

A.     That  is  absolutely  untrue. 

Q.  I'm  going  to  ask  you  a  further  question  for 
the  same  purpose. 

Is  is  not  a  fact  that  at  that  time  and  place  before 
Mr.  James  Adams,  before  Mr.  T.  A.  Morris  and  be- 
fore Leo  Cruse  that  you  stated  that  the  only  reason 
that  you  wanted  this  permit  was  so  that  you  could 
qualify  to  obtain  your  unemployment  compensa- 
tion? 

A.  I  told  Mr.  James  Adams,  Mr.  James  Adams 
said  to  me  first,  he  said,  "Mr.  Dowdall,  you  can't  go 
to  work  here."  He  says,  "I'm  not  going  to  issue  a 
permit  to  you  to  go  to  work  on." 

I  said,  Mr.  James  Adams,  I  did  not  ask  you  for 

a  permit  to  go  to  work  on.  I  merely  asked  you  for 

a  number  and  a  permit  so  as  I  could  go  to  Indio 

and  sign  up  for  my  unemployment  insurance." 
***** 

The  Witness:  After  I  pointed  that  article  out 
to  Mr.  James  Adams,  he  said,  "Well,  Mr.  Dowdall," 
he  says,  "you  are  entitled  to  draw  your  unemploy- 
ment compensation  so,"  he  says,  *'I'm  going  to 
break  the  rules  and,"  he  says,  "I'm  going  to  write 
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you  a  permit  but,"  he  says,  ''I'm  telling  you  now, 

you  can  not  go  to  work  on  this  permit." 

I  said,  "Mr.  Adams,  I  didn't  ask  you,  I'm  not  ask- 
ing you  for  a  job.  I'm  not  asking  to  go  to  work,  I'm 
just  asking  you  [1188]  plainly  for  a  number  so  I 
can  sign  up  and  draw  my  unemployment.  As  far  as 
me  getting  my  jobs,"  I  says,  "I'll  take  care  of  that." 

Mr.  Mcoson:  If  your  Honor  please,  so  that  the 
record  may  be  complete  and  in  order  to  avoid  de- 
priving Mr.  Dowdall  of  the  dues  book  which  has 
been  marked  for  identification  as  Respondents'  Ex- 
hibit 5,  I'm  going  to  ask  permission  to  read  into  the 
record  Section  46  which  is  printed  in  the  back  of 
the  book  and,  in  order  to  avoid  the  necessity  of 
physically  and  actually  reading  it,  I  will  ask  per- 
mission to  have  the  reporter  copy  it  as  if  it  had 
been  read. 

Mr.  Heimann :    I  have  no  objection. 

Trial  Examiner:     The   portion   entitled   "Clear- 
ance Cards."  There  being  no  objection,  the  permis- 
sion is  granted  and  the  reporter  is  so  instructed. 
"Clearance  Cards 

"A.  Section  46.  A  member  who  desires  to  leave 
the  jurisdiction  of  his  local  union  or  District  Coun- 
cil to  work  in  another  jurisdiction  must  surrender 
his  working  card  and  present  his  dues  book  to  the 
financial  secretary,  who  shall  then  fill  out  his  clear- 
ance card  and  affix  seal  thereto.  It  shall  be  compul- 
sory, except  in  case  of  strike  or  lock-out,  for  the 
local  union  to  issue  said  card,  providing  the  mem])er 
has  no  charges  pending  against  him  and    [1189] 
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pays  all  arrearages,  together  with  current  month's 
dues.  Said  clearance  card  shall  expire  one  month 
from  date  of  issue.  It  shall  be  optional  with  a  local 
union  or  District  Council  to  issue  clearance  cards 
in  a  jurisdiction  where  a  strike  or  lock-out  is  in 
effect.  A  member  may  leave  such  jurisdiction  with- 
out a  clearance  card  to  seek  work  in  another  juris- 
diction where  no  strike  or  lock-out  exists,  provided 
he  presents  a  statement  over  the  seal  of  the  local 
union  or  District  Council  in  which  he  holds  mem- 
bership, showing  that  a  strike  or  lock-out  is  in  effect 
in  said  jurisdiction.  He  shall  pay  the  prevailing 
charge  for  a  working  permit  in  the  jurisdiction 
where  he  goes  to  work. 

'*B.  It  is  compulsory  for  the  member  to  report 
and  deposit  his  clearance  card  at  the  office  of  the 
District  Council,  or  local  union  where  no  District 
Council  exists,  before  seeking  work,  pending  a 
meeting  of  the  local  union,  and  comply  with  all  local 
laws.  And  in  no  case  shall  the  financial  secretary 
accept  dues  other  than  to  secure  clearance  card 
from  a  member  worldng  in  the  jurisdiction  of  any 
other  local  union  or  District  Council,  without  the 
consent  of  such  local  union  or  District  Council.  It 
shall  be  the  duty  of  the  financial  secretary  [1190] 
accepting  dues  from  a  member  for  clearance  card 
who  is  working  in  another  jurisdiction  to  immedi- 
ately report  same  to  the  District  Council  or  local 
union  where  no  District  Council  exists  under  pen- 
alty of  a  fine  of  Five  Dollars  ($5.00)  for  the  first 
offense.  Ten  Dollars  ($10.00)  for  the  second  offense, 
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and  for  the  third  offense  suspension  from  all  local 

of&ce  for  a  period  of  two  (2)  years. 

"C.  A  member  who  desires  to  work  in  another 
jurisdiction  from  which  he  would  return  home 
daily,  or  who  does  not  desire  to  transfer  his  mem- 
bership, shall,  before  going  to  work,  secure  a  work- 
ing permit  in  writing  from  the  local  union  or  Dis- 
trict Coimcil  in  whose  jurisdiction  he  may  go  to 
work.  He  shall  pay  for  such  working  permit  a 
charge  of  not  less  than  seventy-five  cents  (75c)  per 
month,  nor  more  than  the  monthly  dues  of  the  local 
union  or  District  Council,  and  if  less  than  two  years 
a  member  he  shall  pay  any  difference  in  initiation 
fee,  and  shall  be  subject  to  all  local  assessments 
levied  exclusively  for  direct  trade  purposes  by  and 
for  the  use  of  the  local  union  or  District  Council. 

"D.  'No  local  union  shall  have  the  right  to  col- 
lect dues  again  for  the  month  paid  on  a  clearance 
card.  The  local  union  issuing  the  card  shall  pay 
[1191]  to  the  general  secretary  the  tax  for  said 
member  for  the  month  only  in  which  the  card  is 
issued,  and  he  shall  be  considered  a  member  of  that 
local  union  until  he  deposits  his  card,  when  he  be- 
comes a  member  of  the  local  union  wherein  said 
card  has  been  deposited. 

*'E.  Any  general  officer,  while  employed  by  the 
United  Brotherhood,  shall  not  be  required  to  take  a 
clearance  card  from  the  local  union  of  which  he  is 
a  member  at  the  time  of  his  election  or  appoint- 
ment. 

"F.     A  member  of  a  local  union  taking  out  a 
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clearance  card  before  he  is  two  years  a  member 
shall  pay,  where  the  initiation  fee  is  higher  into 
the  local  union  accepting  the  clearance  card,  a  sum 
equal  to  the  diiference  in  initiation  fee  before  the 
clearance  card  can  be  accepted. 

^'G.  On  entering  a  local  union  a  member  with  a 
clearance  card  shall  present  his  dues  ])ook  to  the 
president,  who  shall  appoint  a  committee  of  three 
to  examine  the  applicant  and  his  dues  book  and  re- 
port at  once.  If  the  clearance  card  and  dues  book 
are  found  correct,  and  the  identity  of  the  member 
established  to  whom  the  clearance  card  was  granted, 
he  shall  be  admitted  to  the  local  union  as  a  member 
[1192]  thereof,  provided  there  is  no  strike  or  lock- 
out in  effect  in  that  district. 

''H.  On  deposit  of  said  card  the  financial  secre- 
tary receiving  it  must  sign  and  affix  the  seal  to  the 
coupon  and  forward  coupon  to  the  general  secre- 
tary at  the  close  of  the  meeting  as  evidence  of  its 
deposit.  The  local  issuing  the  clearance  card  shall 
refund  to  the  member  all  dues  in  excess  of  the  cur- 
rent month.  The  financial  secretary  receiving  the 
clearance  card  shall  immediately  report  the  same  to 
the  financial  secretary  issuing  the  clearance  card 
under  penalty  of  Five  ($5.00)  Dollars  fine. 

"I.     A  member  who  redeposits  his  clearance  card 

must  present  his  dues  book  to  the  president,  who 

shall  require  a  record  of  same  be  made  with  the 

recording    secretary,    and    the    financial    secretary 

shall  report  the  return  of  said  clearance  card  to  the 

general  secretary  at  the  close  of  the  meeting."   [1193] 
***** 
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CHARLOTTE  G.  BLAKE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Heimann) :  Would  you  state  your 
name  and  address,  [1210]  please? 

A.  Charlotte  G.  Blake,  B-1-a-k-e.  1700  South  El 
Molino  Street,  Alhambra. 

Q.     What  is  your  occupation,  Mrs.  Blake  ? 

A.  I'm  office  manager  for  Oltmans  Construction 
Company. 

Q.  Would  you  give  us  the  address  of  that  com- 
pany? 

A.     1560  West  Monterey  Pass  Road,  Monterey 

Park. 

***** 

Q.     (By  Mr.  Heimann)  :    Bo  you  know  whether 

the  Oltmans  Construction  Company  is  a  member  of 

the  Building  Contractors  of  America? 

A.    Yes,  they  are  a  member. 
***** 

Q.  (By  Mr.  Heimann) :  Would  you  tell  us  on 
what  your  knowledge  is  based,  Mrs.  Blake? 

A.     That  they  are  members  of  the  Association? 

Q.    How  did  you  find  out,  if  you  did? 

A.     I  know  that  we  are  members  of  the  Associa- 
tion  because    I   pay   the  dues   for   such   member- 
ship. [1211] 
***** 

Q.     (By  Mr.  Heimann) :     Mrs.  Blake,  will  you 
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tell  us  what  [1212]  your  function  is  as  office  man- 
ager for  Oltmans  Construction  Company? 

A.  Well,  I  'm  the  office  manager  and  also  directly 
in  charge,  head  of  the  accounting  department  and, 
as  such,  I'm  the  head  bookkeeper  and  supervise  all 
the  work  in  connection  with  this  accounting. 

Q.  In  your  position  do  you  receive  knowledge  of 
the  work  that  is  performed  by  Oltmans  Construc- 
tion Company? 

A.  Direct  advice,  yes,  every  job — well,  I  don't 
have  to  say.  Do  you  want  me  to  qualify  the  state- 
ment ? 

Trial  Examiner:    Yes. 

The  Witness:  Every  job  that  is  started  crosses 
my  desk  for  my  direct  information  so  that  I  can 
record  it  and  keep  track  of  it  until  it  is  off  the 
books,  finally  paid  and  off  the  books. 

Q.  (By  Mr.  Heimann)  :  By  the  way,  how  long 
have  you  been  office  manager  of  Oltmans  Construc- 
tion Company?  A.     Over  three  years. 

Q.  Have  you  in  the  way  in  which  you  just  de- 
scribed obtained  any  knowledge  whether  Oltmans 
Construction  Company  has  performed  any  work  for 
any  rubber  companies  ? 

A.     Yes,  sir.  [1213] 

w        w        w        '3?        w 

Q.  (By  Mr.  Heimann)  :  I  see.  Will  you  tell  us 
what  information  you  have  received  as  to  that  ? 

A.  Well,  any  and  all  jobs,  no  matter  what  is 
involved,  whether  small  or  large,  a  master  sales 
order  is  issued. 
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Q.  Maybe  you  misunderstood  my  question,  Mrs. 
Blake.  What  I'm  after  now  is  the  actual  informa- 
tion that  you  have  received  as  to  the  jobs  for  whom 
Oltmans  Construction,  in  other  words,  for  what 
rubber  companies  has  Oltmans  Construction  per- 
formed service? 

A.  You  want  to  know  what  rubber  companies, 
oh,  yes.  We  have  done  work  for  many  years  for 
Firestone  Tire  &  Rubber  Company  and  we  have 
done  work  for  the  B.  F.  Goodrich  Company,  Los 
Angeles  plant.  We  have  done  work  for  U.  S.  Rub- 
ber and  we  [1214]  have  done  a  small  volume  of 
work  for  the  Goodyear  Tire  &  Rubber  Company. 
Goodness,  that  is  all  I  can  recollect  right  now  just 

offhand.  [1215] 
***** 

Q.  (By  Mr.  Heimann)  :  Now,  have  you — let  me 
ask  you  this,  first,  independent  of  looking  up  any 
records,  do  you  have  any  knowledge  of  the  jobs 
performed  for  Goodrich,  B.  F.  Goodrich  Company 
in  1952  and  1953?  A.    Yes. 

Q.  In  addition  to  that,  did  you  refresh  your  rec- 
ollection in  any  way?  A.     Yes,  I  did. 

Q.     How  did  you  refresh  your  recollection  ? 

A.  I  totaled  these  completed  job  ledger  sheets 
and  ran  a  tape  on  the  work  that  was  performed  in 
1953  and  on  the  work  performed  in  1952.  Then  I 
ran  the  totals  on  all  the  work. 

Q.  Were  these  job  ledger  sheets  prepared  by 
you  or  under  your  supervision  ? 

A.    Yes,  prepared  under  my  supervision. 
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Q.    Did  you  prepare  the  tape  yourself? 
A.    Yes,  I  did. 

Q.    You  have  the  tape  with  you? 
A.     Yes,  I  do.  [1217] 

*    *   *    *    -x- 

Q.  (By  Mr.  Heimann)  :  Mrs.  Blake,  then  we  go 
back  to  the  point.  Do  you  have  any  figure  on  that 
tape  that  you  prepared,  do  you  have  any  figure  on 
that  tape  that  you  prepared  that  [1218]  represents 
the  amount  involved  in  the  job  or  jobs  performed 
by  Oltmans  Construction  Company  for  B.  F.  Good- 
rich Company  in  1952  and  1953? 

A.    I  have.  [1219] 
***** 

Q.  (By  Mr.  Heimann)  :  Now,  Mrs.  Blake,  do 
you  remember  what  the  question  was?  [1220] 

A.  Yes,  you  wanted  to  know  the  amount  of  mon- 
eys received  for  the  construction  work  performed 
for  the  B.  F.  Goodrich  Company  in  1952  and  1953. 

Q.     That  is  correct. 

A.     Yes,  the  figure  is  $958,412.49. 


***** 


Q.     (By  Mr.  Heimann) :     Can  you  tell  us  how 
much  of  that  work  was  performed  in  1953  and  what 

the  amount  involved  was? 

***** 


Tell    us    what    that 


The  Witness: 

Yes. 

Q.     (By    Mr. 

Heimann)  : 

amount  was? 

*  *  *  *  * 

The  Witness: 

$745,869.17. 
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Q.  (By  Mr.  Heimann) :  Now,  can  you  tell  us 
what  that  work  that  was  performed  by  Oltmans 
Construction  for  B.  F.  Goodrich  Company  con- 
sisted of  ^ 

A.  It  consisted  of  additions  to  their  Los  Angeles 
tire  plant  and,  also,  alteration  work  within  the 
plant.   *****  [1222] 

Mr.  Nicoson:  I  now  move  to  strike  the  entire 
testimony  of  this  witness  first,  on  the  grounds  that 
no  proper  foundation  having  been  laid  for  it,  that 
it  is  not  the  best  evidence,  that  the  witness'  testi- 
mony shows  that  there  are  books  and  records  which 
she  has  not  brought  with  her  from  which  the  infor- 
mation can  be  readily  obtainable.  No  effort  has  been 
made  by  the  General  Counsel  to  obtain  those  books 
and  bring  them  before  this  tribunal.  Further,  on 
the  grounds  that  the  testimony  of  the  witness  is 
hearsay  as  to  these  respondents  and,  finally,  that 
her  testimony  is  entirely  immaterial,  irrelevant  and 
incompetent. 

Trial  Examiner:  Do  you  have  anything  to  say, 
Mr.  Heimann? 

Mr.  Heimann:  I  resist  Mr.  Nicoson^s  motion  for 
obvious  reasons.  As  far  as  I  can  see,  the  only  thing 
that  might  have  to  be  answered  is  the  contention 
that  it's  not  the  best  evidence.  I  have  not  asked  Mrs. 
Blake,  of  course,  for  contents  of  her  records.  The 
contents  of  her  records  are  the  best  evidence  of 
what  is  in  the  records.  I  asked  her  as  to  the  busi- 
ness performed.  That  can  be  proven  either  by  the 
records  or  by  her  recollection  or  hy  her  recollection 
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as  refreshed  by  the  records.  Possibly  by  other 
means.  [1230] 

Mr.  Nicoson :  I  would  be  pleased  if  he  cited  some 
authority  on  that. 

Mr.  Heimann :  None  of  the  methods  are  any  bet- 
ter than  the  other.  None  of  these  methods  come 
within  the  context  of  the  best  evidence  rule  which 
deals  merely,  although  it  is  very,  very  often  mis- 
understood, which  deals  merely  with  the  contents  of 
written  documents. 

Trial  Examiner:    Motion  to  strike  denied.  [1231] 

*  *  *  *  * 

CLARENCE  A.  DOWDALL 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  having  been  previously  duly  sworn,  re- 
sumed the  stand  and  testified  further  as  follows : 

Cross  Examination — (Continued)  [1233] 

*  *  *  *  * 

Trial  Examiner :    The  hearing  will  be  in  order. 

I  have  some  quesions  that  have  occurred  to  me 
during  the  examination  of  Mr.  Dowdall  which  I 
would  like  to  interpose  at  this  time  prior  to  any 
possible  redirect  examination.  [1246] 

*3r      w      TT      w      w 

Q.  I  see.  Now,  since  you  have  indicated  by  your 
testimony  that  you  have  on  one  occasion  or  another 
in  your  40  years  of  experience  in  the  trade  used 
both  procedures,  the  deposit  procedure  and  the 
temporary  working  card  procedure 

A.     Yes. 

Q.    when  working  in  the  trade  jurisdiction 
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and  area  jurisdiction  of  a  foreign  local,  I  will  ask 
you  this:  On  the  basis  of  your  experience,  what 
elements  of  a  work  situation  would  influence  a  deci- 
sion as  to  whether  to  follow  the  one  procedure  or 
the  other  when  going  into  the  territory  of  a  foreign 
local? 

A.  Well,  the  reason  why  I  like  to  leave  my 
membership  book  in  one  local,  you  see,  in  my  home 
local,  like  I  live  in  Anchorage,  I  like  to  have  my 
membership  book  in  there  because  we  have  rules, 
the  union  has  rules,  I  must  be  a  member  of  that 
union  for  12  months  or  one  year  before  I'm  entitled 
to  hold  an  office  in  the  union  or  before  I'm  entitled 
to  vote  to  elect  any  officer  like  a  business  agent  or 
a  financial  secretary.  See,  I  can  not  vote  for  them 
for  any  offices,  I  have  no  vote  and  it's  the  same 
way,  I  do  not  have  any  vote  when  it  comes  to  voting 
on  wage  scale.  I  do  not  have  any  [1255]  voice  as 
far  as  voting  power.  I  have  to  be  there  a  year  so 
if  a  person's  going  to  have  his  home,  I  would  like 
to  rather  leave  my  book  in  my  home  town  where 
I'm  going  to  live.  That  way  I  have  a  chance  to 
vote  for  my  officers.  Where  if  I  clear  in  and  out 
now,  I  don't  never  have  a  vote  on  a  wage  scale  or 
anything,  understand. 

Q.  Would  there  be  any  other  reason  that  might 
influence  that  decision  as  to  Avhether  to  follow  the 
working  permit  procedure  or  the  book  deposit  pro- 
cedure ? 

A.  No,  not,  only  lots  of  time,  I  decide  on  leaving 
the  job  on  a  Friday  night,  on  Friday,  see,  the  Labor 
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Temple  is  closed  all  day  Saturday  and  Sunday  and 
I  may  fly  from  one  place  to  another,  600,  700  miles 
by  Monday  to  go  to  work.  Lots  of  times  I  leave  my 
book  there  and  then  I  take  this,  pay  these  permits 
or  dues  which — and  I  don't  never  go  down  and  offer 
to  pay  the  dues,  I  go  out  and  go  to  work.  If  the 
man  demands  it,  I  pay  it.  I  pay  it  but  I  don't 
volunteer  it. 

Q.  Now,  if  I  interpret  the  general  line  of  testi- 
mony correctly,  if  a  worker  such  as  yourself  is 
working  on  a  temporary  working  card,  the  prac- 
tical effect  of  that,  if  I  understand  correctly,  is  that 
you  continue  to  pay  your  regular  monthly  dues  to 
the  home  local  in  which  your  book  is  deposited? 

A.    Yes. 

Q.  And  you  pay  any  fee  which  the  foreign 
local  may  charge  [1256]  if  it  charges  any  fee  at  all? 

A.     Yes,  that  is  what  it  says. 

Q.  For  a  temporary  working  card  in  the  new 
jurisdiction?  A.     Yes. 

Q.  And  I  believe  Mr.  Mcoson  at  one  point  ear- 
lier mentioned  that  the  amounts  that  you  paid  to 
the  foreign  local  for  the  temporary  working  card 
are  customarily  referred  to  in  the  trade  as  foreign 
dues  ? 

A.  That's  right,  foreign  dues.  See,  that  foreign 
dues  that  I  i)ay  in  the  local,  none  of  that  goes  to 
the  International  at  all.  The  local  District  Council 
keeps  all  that.  Where  I  pay  my  dues  in  the  other 
local  where  I  have  my  book,  a  certain  per  cent  of 

that  goes  to  our  International.  [1257] 

***** 


646         National  Lal)or  Belations  Board  vs. 

C.  B.  ZINK 

a  witness  called  by  and  on  behalf  of  the  General 
Coimsel,  being  first  duly  sAvorn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Heimaim)  :  State  your  name  and 
address  please,  Mr.  Zink. 

A.  C.  B.  Zink,  Z-i-n-k,  B.  F.  Goodrich  Com- 
pany, 5400  East  Olympic  Boulevard,  Los  Angeles. 
***** 

Q.  What  is  your  f)osition  with  B.  F.  Goodrich 
Company  ? 

A.  I'm  manager  of  the  collection  distribution 
control.  Pacific  Coast  which  includes  11  western 
states. 

Q.  And  would  you  describe  for  us  in  brief  your 
function  as  manager  of  production  and  distribution 
control  for  the  Pacific  Coast? 

A.  Fundamental  functions  and  prefunctory 
functions  are  obtaining  requirements  of  our  divi- 
sional sales  departments,  [1258]  amalgamating  those 
requirements  into  one  production  schedule,  as  far 
as  production  is  concerned.  After  production  at- 
tainment, requirements  then  are  made  to  the  11 
western  states  based  upon  customary  requirements 
and  service.  I  might  add  this,  this  may  include 
some  points  beyond  the  11  western  states  which  also 
includes  the  Far  East  as  well  as  the  territory  of 
Hawaii.    ***** 

Q.  Does  the  B.  F.  Goodrich  Rubber  Company 
have  a  X)lant  in  Los  Angeles? 
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A.     Located  at  5400  East  Olympic  Boulevard. 
***** 

Q.  (By  Mr.  Heimann) :  Does  the  Los  Angeles 
plant  of  B.  F.  Goodrich  Company  make  any  ship- 
ments of  goods  or  products'? 

A.     They  make  all  shipments.  [1259] 

Q.     Do  you  have  anything  to  do 

A.  Wait  a  minute,  just  a  minute.  Correct  that. 
They  do  not  make  the  shipments  themselves.  They 
go  by  common  carrier  contract,  truck,  but  we  actu- 
ally ship  out  of  that  plant. 

Q.  I  imderstand.  Do  you  have  anything  to  do 
with  such  shipments'? 

A.  All  orders  for  any  shipments  leaving  that 
plant  clear  through  my  responsibility  as  well  as  all 
orders  to  be  shipped  first  originate  in  my  depart- 
ment coming  from  the  11  western  states  or  east  of 
the  Rocky  Mountain  area. 

Trial  Examiner:  Mr.  Zink,  how  long  have  you 
exercised  the  general  responsibilities  that  you  have 
outlined  previously  and  specific  responsibilities  that 
you  have  indicated  in  response  to  the  last  question? 

The  Witness:    17  years  in  Los  Angeles. 

Trial  Examiner:    Very  well. 

Mr.  Heimann:  That  was  going  to  be  my  next 
question. 

The  Witness:    26  years  with  the  company. 

Q.  (By  Mr.  Heimann)  :  Now,  calling  your  at- 
tention specifically  to  the  year,  to  the  calendar  year 
1953,  have  any  such  shipments  been  made  from  the 
Los  Angeles  plant  to  points  outside  the  State  of 
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California?  A.     Oh,  decidedly.  [1260] 

Q.     (By  Mr.   Heimami)  :     On  what  basis  have 
you  obtained  this  knowledge? 
A.     Matter  of  records. 


***** 


Q.  (By  Mr.  Heimann) :  Are  those  records  kept 
by  yon  or  by  employees  under  your  supervision? 

A.  They  are  kept  under  lock  and  key  in  the 
vault  by  employees  imder  my  supervision.   [1261] 

Q.  I  see.  And  do  you  direct  these  employees  as 
to  the  keeping  of  these  records?  A.     I  do. 


*  *  *  *  * 


Q.  (By  Mr.  Heimann)  :  Mr.  Zink,  has  the  B.  F. 
Goodrich  Company  Los  Angeles  plant  made  any 
shipments  to  points  outside  the  State  of  California 
during  the  calendar  year  of  1953?  [1262] 


***** 


A.     The  Cjuestion,  what  kind  of  material? 

Q.  Any  goods  or  products  manufactured  by  the 
Los  Angeles  plant  of  B.  F.  Goodrich  Company. 

A.    Yes,  sir. 

Q.  Would  you  tell  us  to  what  states  and  other 
geographical  areas  outside  of  the  State  of  Cali- 
fornia such  goods  and  products  were  shipped? 


***** 


The  Witness:  The  State  of  Washington,  Oregon, 
Idaho,  Montana,  Wyoming,  Colorado,  Xew  Mexico, 
Texas,  Arizona,  Territory  of  Hawaii,  Manila,  Phil- 
ippine Islands,  Ohio,  Pennsylvania,  Alabama, 
Louisiana,  Mississippi  and  Iowa. 
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Q.  (By  Mr.  Heimann)  :  In  your  official  capacity 
does  the  value  of  such  shipments  come  to  your 
knowledge  ? 

A.  As  I  transpose  them  from  units  to  dollar 
figures. 

Q.  Would  you  tell  us  the  value  involved  in  such 
shipments  [1263]  to  areas  that  you  indicated  in 
1953?  [1264] 

The  Witness :  May  I  use  a  pencil  a  minute  ?  You 
are  asking  for  a  dollar  figure.  I  have  to  figure 
that. 

I'm  going  to  have  to  state  that,  after  all,  I'm  obli- 
gated not  to  divulge  corporation  figures. 

Trial  Examiner:  You  are  at  liberty  to  say  in 
excess  of  certain  figures  if  you  wish. 

The  Witness :    Outside  the  State  of  California  ? 

Q.     (By  Mr.  Heimann)  :    That's  right,  sir. 

A.     It's  in  excess  of  $5,000,000.00. 

Q.  Now,  you  stated  that  that  is  an  approxima- 
tion. Is  it  possible  in  your  mind  that  it  would  be 
less  than  $4,000,000.00? 

A.     No,  not  less  than  $4,000,000.00  [1265] 
*  *  *  *  * 

Mr.  Nicoson:  I  make  a  stipulation  the  plant  of 
B.  F.  Goodrich  Company  separate  and  apart  of  any 
other  consideration  in  Los  Angeles,  Los  Angeles 
County,  is  engaged  in  international  commerce  with- 
in the  meaning  of  the  Labor  Relations  Act  in  cases 
decided  thereunder.    What  else  do  you  want? 
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Mr.  Heimann:  Thanks  for  the  stipulation.  I 
would  like  to  proceed. 

Mr.  Nicoson:    Do  you  join  it? 

Mr.  Heimann:    Yes,  I  join  in  it.  [1267] 

***** 

Q.  (By  Mr.  Heimann) :  Do  you  have  any  ob- 
jection to  telling  us  what  the  general  lines  of  mer- 
chandise are  that  the  B.  F.  Goodrich  plant  in  Los 
Angeles  manufactures? 

A.     I  do.     I'm  under  bond  and,  also,  with  the 

United  States  Air  Force. 

Q.    You  mean  it's  a  secret? 
***** 

The  Witness:    I  can  tell  you  some  things,  tires, 

tubes,  tank  lines,  cement  and  camelback.  [1269] 

***** 

CLARENCE  A.  DOWDALL 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,   having  been  previously  duly   sworn,   re- 
sumed the  stand  and  testified  further  as  follows: 

Redirect  Examination  [1270] 
***** 

Q.  (By  Mr.  Heimann)  :  At  the  time,  on  January 
7,  when  Mr.  Adams  issued  you  a  permit  or  tempo- 
rary working  card,  did  he  ask  you  for  any  payment  ? 

A.    Yes,  he  asked  me  for  $5.00  which  I  gave 

him.  [1282] 
***** 

Q.  Well,  you  testified  that  Mr.  Adams  told  you 
that  before  you  could  do  something  you  had  to  take 
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out  a  dues  book  or  pay  for  a  permit.     What  was 
that,  what  was  it  that  you  could  not  do  before  you 
had  taken  out  a  dues  book  or  paid  for  a  permit 
that  Mr.  Adams  told  you? 

A.  Just  what  day  are  you  referring  to,  the  1st 
and  7th? 

Q.  Yes,  I  believe  your  testimony  regarding  that 
incident  related  to  January  7. 

A.  Mr.  Adams  told  me  that  he  would  not  and 
had  been  instructed  from  the  union  not  to  issue 
any  temporary  working  cards.  That  I  must  clear 
in  before  he  could  issue  me  one.  That  is  when  I 
brought  up  the  big  argument  about  showing  him  in 
this  book  that  I,  that  the  International  granted  me 
that  permission  and  I  explained  to  him  then,  I  said, 
"Mr.  Adams,"  I  said,  "I  think  you're  being  very 
unfair  to  me,  that  I  have  a  home  here  in  Palm 
Springs  and  a  family,  pay  taxes  and  vote,  [1283] 
that  you  do  not  want  to  grant  me  a  permit  without 
clearing  in." 

Q.  And  you  at  that  time  talked  with  Mr.  Adams 
about  your  going  to  work? 

A.  I  told  Mr.  Adams,  yes,  that  I  was  going  to 
work  that  I  was  looking  for  a  job  and  I — I  believe 
that  is 

Q.    Have  you  completed  your  answer? 

A.    Yes,  I  have. 

Q.  Did  Mr.  Adams  say  whether  you  had  to  do 
anything  before  you  could  go  to  work? 

A.    Mr.  Adams  told  me  that  I  had  to  deposit  my 
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clearance  card  or  my  membership  book  into  that 

local  before  I  could  go  to  work. 

Q.  Now,  during  your  testimony  you  have  used 
the  expression  "depositing  book"  many  times.  That 
term  involves  the  physical  deposit  of  your  dues  book 
with  the  local  ?  A.     Yes,  it's  your  membership. 

Q.     Does  that 

A.  But  I  can  always  keep  that  book  after  they 
tear  this  little  clearance  card  out.  I  always  de- 
mand and  they  always  give  the  book  back  to  me 
and  I  carry  it  around.  Lots  of  the  boys  leave  them 
with  the  union  but  I  found  out  a  long  time  ago  in 
my  40  years  experience  it  does  not  pay  to  leave 
your  book  with  the  union.  The  best  thing  to  do  is 
carry  it  in  your  pocket. 

Q.  Would  you  tell  us  the  reason,  if  any,  why 
you  chose  not  [1284]  to  deposit  your  book  with  the 
Palm  Springs  local  in  January  of  1954? 

The  Witness:  January,  1954,  yes,  my  book,  at 
that  time  my  membership  was  in  Anchorage, 
Alaska,  and  it's  like  I  repeated  before  that  I  want 
my  card  to  stay  there  until  it's  a  year  old  so  I  have 
a  right  to  vote  for  my  officers  as  I  didn't  intend  to 
stay  at  Palm  Springs  but  a  short  time  anyway.  And 
another  thing,  lots  of  these  locals  have  what  we 
called,  we  had  at  that  time  in  Anchorage  a  fund 
which  we  all  voluntary,  if  one  member  dies,  we  will 
pitch  in  two  or  there  dollars,  too,  for  the  Brother's 
widow.  So  if  you  got  2,000  members  in  your  local 
that  makes  $4,000.00  or  $5,000.00  to  the  Brother's 
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widow  where  in  small  locals  in  like  Palm  Springs, 
they  don't  have,  you  see.     So  I'd  rather  leave  my 
membership  there  on  account  of  my  insurance  for 
the  benefit  of  my  family.  [1285] 

*  *  *  *  * 

Mr.  Heimann:  I  know  what  the  inference  of 
that  testimony  is  and  I'm  trying  to  rebut  the  in- 
ference. Are  you  willing  to  stipulate  that  James 
Adams  was,  in  January,  1953,  the  president  of  San 
Bernardino  and  Riverside  Counties  District  Coun- 
cil of  Carpenters  and  Joiners  of  America? 

Mr.  Nicoson.    Of  course. 

Mr.  Heimann:  Thank  you,  I  accept  the  stipula- 
tion. 

Trial  Examiner:     Very  well,  the  stipulation  is 

noted  for  the  record.  [1290] 

*  *  *  *  * 

Q.  (By  Trial  Examiner) :  I  direct  your  atten- 
tion to  General  Counsel's  30  in  evidence  which  I 
apprehend  to  be  the  temporary  working  card  which, 
according  to  your  testimony,  was  given  to  you  on 
January  7  by  Mr.  Adams?  A.     Correct. 

Q.  Now,  you  testified  that  that  writing  on  the 
back,  "No.  61,"  was  put  on  there  by  w^hom? 

A.     Mr.  James  Adams. 

Q.  At  the  time  he  put  it  on  there,  did  he  tell 
you  what  the  purpose  was  of  his  writing  it  on  the 
back  of  the  card? 

A.  He  wrote  that  on  the  back  of  the  card  so  I 
could  take  this  card  back  to  the  Unemployment 
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Bureau  in  Indio  and  sign  it  for  my  unemployment 

compensation. 

Q.  Well,  did  he  explain  the  significance  of  the 
number,  if  any,  was  it  just  a  number  picked  out 
of  the  air  and  put  down? 

A.  No,  they  have  a  list  in  the  Labor  Temple. 
They  have  a  [1291]  list  in  the  Labor  Temple  like 
that  that  all  the  Carpenters  sign  so  as  to  get  on  this 
list  to  get  this  niunber  and  lots  of  men  are  on  the 
list  and  my  number  was,  I  signed  the  last  one  on  the 
list,  my  number  happened  to  be  out  here,  61. 

Q.  Was  it  a  sheet  of  paper  resembling  in  any 
way  Respondents'  7  for  identification'? 

A.    Yes,  something  like  that  sheet  of  paper. 

Q.  Well,  did  it  have  lines  set  up  in  the  same 
fashion  and  a  title  up  at  the  top  containing  the 
local  union  number  and  so  on? 

A.  I  definite  would  not  say  it  had  this  head  of 
carpenters  union  up  there  or  not,  I  definitely,  I 
couldn't 

Q.  Did  it  have  a  heading  showing  an  out-of- 
work  sheet?        A.     I  definitely  never  examined  it. 

Q.  Was  it  lined  as  this  one  is,  did  it  have  lines 
running  all  the  way  down  the  page  on  which  the 
names  could  be  written  ? 

A.  Yes.  Opposite  this  here  my  number  was  61 
and  had  lines  there,  yes. 

Trial  Examiner:  Let  the  record  show  that  the 
witness  indicates  a  number  61  appeared  at  the 
extreme  left-hand  end  of  the  line  on  which  his 
name  appeared. 
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Q.  (By  Trial  Examiner)  :  Do  I  understand  from 
your  testimony,  then,  that  at  the  time  that  this 
document,  General  Counsel's  30,  was  given  to  you 
by  Mr.  Adams  at  or  about  the  same  time  you  did 
sign  the  sort  of  list  you  indicated?  [1292] 

A.    Yes,  I  signed  that  list,  yes,  sir. 

Q.  Did  Mr.  Adams  or  anyone  else  explain  the 
significance  of  the  signing  of  the  list  and  what 
would  happen  as  a  result  of  your  having  signed  it? 

A.  Yes,  Mr.  Adams  told  me  after  I  signed  the 
list  that,  "Now,"  he  says,  "you  can  go  back  to  Indio 
and  give  this  Employment  Bureau  man  down  there 
this  number  61  and  then,"  he  says,  "he  will  make 
you  eligible  at  the  office  to  sign  up  for  the  unem- 
ployment insurance." 

Q.  Did  he  make  any  other  statements  by  way  of 
explanation  as  to  the  significance  of  your  signature 
on  that  list  ? 

A.  He  said  the,  my  signature  on  this  list  does 
not  entitle  you  to  go  to  work  here.  He  says,  "You 
understand  that?" 

And  I  says,  "I'm  not  signing  my  name  on  this 
list  with  the  intentions  of  asking  you  for  a  job,  see, 
or  intention  of  going  to  work  because,"  I  said,  "I 
always  went  out  and  found  my  own  job."  [1293] 

EDWARD  M.  SILLS 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  having  been  previously  duly  sworn,  re- 
sumed the  stand  and  testified  further  as  follows : 
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Direct  Examination — (Continued)    [1298] 
*  *  *  *  * 

Q.  (By  Mr.  Heimann)  :  Are  there  any  cases 
in  Avhich  one  of  such  multiple  companies  has  signed 
the  master  labor  agreement? 

A.  Not  by  the  card  system,  no.  If  I  may  clarify 
that?   [1304] 

Trial  Examiner:    Surely. 

The  Witness:  The  recent  method  of  signature 
has  been  changed.  Now,  they  list  their  corporations 
that  they  operate  under  and  sign  for  all  of  those 
corporations  if  they  want  to,  you  see,  and  by  the 
card  system,  why,  we  didn't  require  them  to  do 
that.  Once  they  were  covered  by  the  card  by 
mutual  agreement  with  the  labor  unions,  we  con- 
sidered them  covered  no  matter  what  names  they 
operated  imder. 

Q.  (By  Mr.  Heimann)  :  When  did  that  change 
from  the  card  system  take  place,  Mr.  Sills? 

A.  Upon  conclusion  of  the  negotiations  this 
year. 

Q.    Mr.  Sills,  did  any  of  the  Pardee  enterprises 

pay  membership  dues  to  BCA  after  1952?  [1305] 
***** 

The  Witness:    Yes. 
***** 

Q.     (By  Mr.  Heimann)  :    In  what  name  were  they 

paid? 

***** 

The  Witness:    Pardee  Construction  Company. 
***** 
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Q.     (By  Mr.  Heimann)  :     Mr.  Sills,  after  1952, 

did  the  Pardee  Brothers  or  any  of  them  continue 

to  attend  membership  meetings  of  BCA*? 
*  *  *  *  * 

The  Witness:    Yes,  they  did. 

Q.  (By  Mr.  Heimann):  After  1952  did  the 
Pardee  Brothers  or  any  of  them  seek  advice  from 
you  regarding  the  master  labor  agreement? 


*  *  *  *  * 


The  Witness:    Yes,  they  did.  [1307] 
«  *  *  *  * 

Q.  (By  Mr.  Heimann)  :  Mr.  Sills,  I  show  you  a 
document  that  has  just  been  marked  G.C.  33  for 
identification  and  I  ask  you  if  that  is  a  document 
that  was  furnished  to  me  by  your  office  upon  my 
request?  A.    Yes,  it  was.  [1318] 

Q.    Would  you  tell  us  what  that  document  is  ? 

A.  It  is  from  L.  A.  Vie,  Secretary,  Los  Angeles 
Building  and  Construction  Trades  Council,  ad- 
dressed to  me  referring  to  a  communication  regard- 
ing changes  in  AGC-BCA  master  labor  agreement. 

Q.     In  relations  to  the  signing  of  the  original  of 

G.C.  5,  when  did  you  get  G.C.  3  for  identification? 

A.     It  looks  like  November  5th,  1952.  [1319] 
***** 

Q.  (By  Mr.  Heimann)  :  Well,  let  me  ask  you 
this,  did  you  at  any  time  after  that  date  discuss 
with  Mr.  Yie  or  write  to  Mr.  Vie  regarding  the  hir- 
ing clause  that  was  then  in  effect  in  the  master  la- 
bor agreement  ? 
***** 
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The  Witness:  I  don't  recall  any  conversation 
with  regard  to  the  hiring  clause  after  we  received 
this  letter  as  being,  closing  the  agreement  between 

us  as  to  changing  the  master  labor  agreement.   [1321] 

***** 

Q.  (By  Mr.  Heimann)  :  Mr.  Sills,  do  you  know 
the  signature  of  Mr.  Vie? 

A.     Fairly  well,  yes. 

Q.  How  have  you  become  familiar  with  the  sig- 
nature ? 

A.     Through  correspondence  with  him. 

Q.    Do  you  recognize  the  signature  on  G.C.  33 

for  identification  as  the  signature  of  Mr.  Vie? 

A.     It  looks  like  it.  [1322] 
***** 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  33  for  identification  was 
received  in  evidence.) 
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[Letterhead  of  Los  Angeles  Building  and 
Construction  Trades  Council] 

Labor  Temple,  Room  603,  532  Maple  Avenue 
Los  Angeles  13,  Calif. 

November  4,  1952 
Mr.  Edward  M.  Sills,  Exec.  Vice-President 
Building  Contractors  Association 

of  California,  Inc. 
1571  Beverly  Blvd. 
Los  Angeles  26,  California 
Dear  Mr.  Sills: 

With  reference  to  your  communication  of  Octo- 
ber 10,  1952  regarding  the  changes  in  the  AGrC- 
BCA-AFL  Southern  California  Master  Labor 
Agreement  made  necessary  in  order  to  comply  with 
the  National  Labor  Relations  Act  and  particularly 
Article  II  (Union  Security)  and  Article  VIII, 
please  be  advised  that  at  a  regular  meeting  in  exec- 
utive session  of  the  Los  Angeles  Building  and  Con- 
struction Trades  Council  on  July  17,  1952,  the  Sec- 
retary of  the  Los  Angeles  Building  and  Construc- 
tion Trades  Council,  under  the  heading  of  "Reports 
of  Officers  and  Committees",  reported  to  the  Coun- 
cil the  following: 

"The  Secretary  stated  that  at  a  meeting  which 
was  held  with  the  representatives  of  the  Six  Basic 
Trades  with  reference  to  the  Union  Security  provi- 
sions of  the  Master  Contract  that  would  be  inserted 
in  the  Contract  made  necessary  by  the  National  La- 
bor Relations  Act,  that  with  the  exception  of  one  or 
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two  minor  clarifications  of  language,  that  it  was 
acceptable  to  the  Six  Basic  Trades." 

On  the  completion  of  the  report  of  the  Secretary, 
it  was  regularly  moved,  seconded  and  carried  that 
the  Council  accept  and  concur  in  the  report  of  the 
Secretary. 

You  may  accept  this  communication  as  an  ac- 
knowledgment of  confirming  the  acceptance  of  the 
changes  within  the  Master  Labor  Agreement  made 
necessary  by  the  National  Labor  Relations  Act. 

Yours  very  truly, 

/s/  L.  A.  Vie,  Secretary, 

L.  A.  Bldg.  and  Constr.  Trades 
Council 
LAV/gs 


*  *  *  *  * 


Q.  (By  Mr.  Heimann)  :  Mr.  Sills,  I  show  you  a 
document  which  has  just  been  marked  G.C.  34  for 
identification  and  I  ask  you  whether  that  document 
comes  from  your  files. 

A.    Yes,  it  does. 

Q.    Would  you  tell  us  what  the  document  is  ? 

A.  It's  a  signature  card  by  Oltman's  Construc- 
tion Company  to  the  master  labor  agreement. 


TT         •Vr         "X"         TT         4v 


Q.  (By  Mr.  Heimann)  :  The  document  was  sent 
to  you  through  the  mail,  I  take  it,  from  the  postage 
stamp  ? 

A.  It  bears  a  Monterey  Park  cancellation  stamp, 
yes. 

Q.    Are  you  familiar  with  Mr.  J.  D.  Roy? 
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A.    I  have  met  him.  [1325] 

*    *    le-    *    * 

Q.  (By  Mr.  Heimann) :  After  receipt  of  G.C. 
34  for  identification,  Mr.  Sills,  did  you  have  any 
conversation  or  communications  with  officials  of 
Oltman's  Construction  Company  in  which  you  ad- 
vised them  regarding  the  master  labor  agree- 
ment? [1327] 
***** 

The  Witness:    Yes. 

Q.     (By  Mr.  Heimann) :     Did  such  officials   of 
Oltman's    Construction    Company    seek    such    ad- 
vice? [1328] 
***** 

The  Witness:    Yes. 
***** 

Q.  (By  Mr.  Heimann) :  Were  these  communi- 
cations or  conversations  oral  or  written? 

A.     They  were  oral. 

Q.    And  face  to  face  or  over  the  telephone  ? 

A.     Over  the  telephone.  [1329] 

Q.  And  would  you  tell  us  with  whom  you  talked 
over  the  telephone?  A.    Bud  Oltmans. 

Q.  Do  you  know  Bud  Oltmans  connection  is 
with  Oltmans  Construction  Company? 

A.    He  is  a  partner  or  one  of  the  officers. 

Q.    Are  you  familiar  with  his  voice  ? 

A.    Yes. 

Q.    Did  you  recognize  it  over  the  telephone  ? 

A.    Yes. 
***** 
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Q.     (By   Mr.    Heimann) :     Would   you   tell   us 
when  you  had  such  conversations,  approximately? 

A.     There's  been  two  or  three  times  in  the  past 
year. 

Q.    You  don't  remember  the  exact  dates,  is  that 
it? 

A.     I  don't  remember  the  exact  dates,  no. 

Q.    Did  Mr.  Oltmans  state  to  you  for  what  pur- 
pose he  was  seeking  advice?  [1330] 
***** 

The  Witness:    It  was  with  regard  to  a  labor  dis- 
pute. [1331] 

***** 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  ISTo.  34  for  identification  was 
received  in  evidence.)  [1332] 

GENERAL  COUNSEL'S  EXHIBIT  No.  34 

Date:  June  22,  1953 
The  undersigned  desires  to  become  a  party  to  the 
Collective  Bargaining  Agreement  between  the 
Building  Contractors  Association  of  California, 
Inc.,  and  the  Building  Trades  Councils  of  the 
American  Federation  of  Labor,  and  by  signing  this 
card,  the  undersigned  hereby  accepts  and  becomes  a 
party  to  said  Master  Contract,  and  hereby  acknowl- 
edges receipt  of  a  copy  of  said  contract. 

Firm  Name:  Oltmans  Construction  Co. 

/s/  By   D.  J.  Roy,  Vice  Pres. 

Phone:  CU  34117 
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Address:  1560  W.  Monterey  Pass  Rd.,  Monterey 
Park 

License  No. :  86393 
Classification :  A       SB  1 

[Business  Reply  Card] 

Building  Contractors  Association  of  California,  Inc. 

1571  Beverly  Boulevard 

Los  Angeles  26,  Calif. 


***** 

Q.  (By  Mr.  Heimann)  :  Mr.  Sills,  I  show  you  a 
document  that  has  just  been  marked  G.C.  35  for 
identification  and  I  ask  you  if  that  comes  from 
your  files.  A.     It  does. 

Q.    Would  you  tell  us  what  it  is? 

A.  It  is  a  letter  from  J.  F.  Cambiano,  Interna- 
tional representative  of  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  addressed  to 
me. 

Q.    And  it  was  received  by  you,  is  that  correct? 

A.    Yes. 

Q.     Can  you  tell  us  the  date 

A.    Looks  like 

Q.    of  receipt? 

A.    It  looks  like  May  4, 1954.  [1333] 

***** 

Q.  (By  Mr.  Heimann)  :  Will  you  tell  us  whether 
or  not  after  receipt  of  this  letter  by  you  there  were 
any  negotiations  with  the  Carpenters  Union  regard- 
ing the  master  labor  agreement? 

A.    Yes,  there  was.  [1334] 

***** 
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Mr.  Garrett:  Mr.  Cambiano  is  the  agent  of  re- 
spondents in  all  the  matters  concerned  in  the  evi- 
dence of  this  case. 

Mr.  Heimann :    At  all  times  material  *? 

Mr.  Garrett:    At  all  times  material. 

Mr.  Heimann:    So  stipulated. 

Trial  Examiner:     Very  well,  the  stipulation  is 

noted  for  the  record.  [1336] 

***** 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  35  for  identification  was  re- 
ceived in  evidence.)  [1337] 

GENERAL  COUNSEL'S  EXHIBIT  No.  35 

[Letterhead  of  United  Brotherhood  of  Carpenters 

and  Joiners  of  America] 

17  Aragon  Boulevard 

San  Mateo,  California 

May  3,  1954 
Mr.  Edward  M.  Sills 
Building  Contractors  Association 

of  California,  Inc. 
1571  Beverly  Boulevard 
Los  Angeles  26,  California 

Re:  B.C.A.-A.F.L.  Southern  California  Master  La- 
bor Agreement  and  Settlement  Agreement  of 
November  30,  1950 

Gentlemen : 

You  are  hereby  notified,  in  accordance  with  Para- 
graph 8  (b)  of  the  Settlement  Agreement  between 
us  and,  since  no  agreement  has  been  reached  be- 
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tween  us  on  or  before  May  1,  1954  in  response  to 
our  demand  as  heretofore  sent  to  you  by  letter  on 
February  9,  1954,  that  on  May  18,  1954  any  and  all 
of  our  above  contract  or  contracts  with  you,  includ- 
ing but  not  limited  to  the  B.C.A.-A.F.L.  Master 
Labor  Agreement,  and  all  Resolutions  to  Continue, 
with  respect  to  said  Master  Labor  Agreement,  and 
that  certain  Settlement  Agreement  of  November 
30,  1950,  shall  be  and  hereby  are  terminated  and  at 
an  end,  effective  as  of  the  expiration  of  May  18, 
1954. 

You  are  hereby  further  notified  that  we  elect  and 
do  so  terminate  said  agreement  and  contract,  or 
agreements  and  contracts,  and  each  and  all  of  them 
heretofore  existing  between  us,  in  our  own  behalf, 
and  separately,  and  as  to  the  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  and  all  of 
its  affiliated  Local  Unions  and  District  Councils  in 
the  twelve  Southern  California  Counties,  and  as  to 
all  contractors  and  employers  and  their  organiza- 
tions, including  the  Associated  General  Contractors 
of  America  and  the  Building  Contractors  Associa- 
tion of  California,  Inc.,  effective  as  of  the  expira- 
tion of  said  May  18,  1954. 

Very  truly  yours. 

United  Brotherhood  of  Carpenters 

and  Joiners  of  America, 

/s/  By   J.  F.  Cambiano, 

International  Representative  For  All  Carpenters' 

District    Councils   and    Local    Unions    in    the 

Twelve  Southern  Counties  of  California 
***** 
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Cross  Examination    ***** 

Q.  (By  Mr.  Garrett) :  Now,  is  it  a  part  of  the 
service — Pardee  is  a  paid  up  member,  I  take  it,  of 
the  Building  Contractors  Association? 

A.     Yes,  he  is,  they  are.  [1395] 

Q.    You  say  "he  is"  or  "they  are"? 

A.     They  are. 

Q.     Who  is  and  who  are? 

A.     Pardee  Construction  Company. 

Q.     Pardee  Construction  Company,  right? 

A.    Yes. 

Q.  And  not  Pardee-Phillips  and  not  Pardee 
Construction  Company  No.  2?  A.     No. 

Q.  And  as  paid  up  members  of  yours,  they  are 
entitled  to  all  your  services,  are  they  not? 

A.     Yes,  sir. 

Q.  And  they  are  entitled  to  your  services  in  la- 
bor relations?  A.    Yes. 

Q.  They  are  one  of  your  members  who  you  re- 
gard as  being  in  that  group  that  you  handle  labor 
relations  for,  correct? 

A.     That's  right.  [1396] 
*  »  *  *  »  .— — 1 

Mr.  Nicoson:  At  this  time  respondent,  Local 
1400,  Los  Angeles  County  District  Council  of  Car- 
penters move  to  dismiss  the  complaint  in  case  No. 
21-CB-548  in  its  entirety  on  the  grounds  that  there 
are  no  substantial  evidence  here  to  sustain  the  alle- 
gations of  the  complaint. 

Trial  Examiner:  Did  you  wish  to  make  an  ex- 
tended statement  or  let  the  motion  stand  ? 
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Mr.  Nicoson:    The  motion  stand. 

Trial  Examiner:  Without  requiring  a  view  of 
he  evidence  at  this  time,  I  will  state  that  I  am  sat- 
sfied  with  respect  to  the  issues  as  I  now  understand 
hem,  the  motion  should  be  denied. 

Mr.  Mcoson:  Respondent,  Local  1400,  and  Los 
Angeles  County  District  Council  of  Carpenters 
Liove  to  dismiss  Paragraph  1  of  the  complaint  in 
)ase  No.  21-CB-548  on  the  ground  that  there  is  no 
ubstantial  evidence  to  prove  the  allegation  of  that 
)aragraph. 

Trial  Examiner:    Motion  denied. 

Mr.  Mcoson:  Respondent,  Local  1400  and  Los 
bigeles  [1480]  County  District  Council  of  Carpen- 
ers  move  to  dismiss  Paragraph  2  of  the  complaint 
n  Case  No.  21-CB-548  on  the  same  grounds. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  1400  and  Los 
Angeles  County  District  Council  of  Carpenters 
nove  to  dismiss  Paragraph  3  of  the  complaint  in 
!^ase  No.  21-CB-548  on  the  same  ground. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  1400  and  Los 
Angeles  County  District  Council  of  Carpenters 
nove  to  dismiss  Paragraph  4  of  the  com]plaint  in 
^ase  No.  21-CB-548  on  the  same  ground. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  1400  and  Los 
ingeles  County  District  Council  of  Carpenters 
nove  to  dismiss  Paragraph  5  of  the  complaint  in 
I)ase  No.  21-CB-548  on  the  same  ground. 

Trial  Examiner:    Denied. 
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Mr.  Mcoson:  Respondent,  Local  1400  and  Los 
Angeles  County  District  Council  of  Carpenters 
move  to  dismiss  Paragraph  7  of  the  complaint  in 
Case  No.  21-CB-548  on  the  same  ground. 

Trial  Examiner:  Mr.  Mcoson,  did  you  intend  to 
skip  6  or  intend  to  skip  7?  [1481] 

Mr.  Mcoson:  In  my  statement  just  past,  I  think 
I  inadvertently  used  the  reference  to  Paragraph  7 
of  the  complaint.  It  should  have  been  Paragraph  6. 

Respondent,  Local  1400  and  Los  Angeles  County 
District  Council  of  Carpenters  move  to  dismiss  Par- 
agraph 8  of  the  comx^laint  in  Case  No.  21-CB-548 
on  the  same  ground. 

Trial  Examiner:    Denied. 

Mr.  Mcoson:  Respondent,  Local  1400  and  Los 
Angeles  County  District  Council  of  Carpenters 
move  to  dismiss  Paragraph  9  of  the  complaint  in 
Case  No.  21-CB-548  on  the  same  ground. 

Trial  Examiner:    Denied. 

Mr.  Mcoson:  Respondent,  Local  1400  and  Los 
Angeles  County  District  Council  of  Carpenters 
move  to  dismiss  Paragraph  10  of  the  complaint  in 
Case  No.  21-CB-548. 

Trial  Examiner:    Denied. 

Mr.  Mcoson:  Respondent,  Local  1400  and  Los 
Angeles  County  District  Council  of  Carpenters 
move  to  dismiss  Paragraph  11  of  the  complaint  in 
Case  No.  21-CB-548  on  the  same  ground. 

Trial  Examiner:    Denied. 

Mr.  Mcoson:  Respondent,  Local  1400  and  Los 
Angeles    County    District    Council    of    Carpenters 
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move  to  dismiss  Paragraph  12  of  the  complaint  in 
Case  No.  21-CB-548. 

Trial  Examiner:    Denied.  [1482] 

Mr.  Nicoson:  Respondent,  Local  1400  and  Los 
Angeles  County  District  Council  of  Carpenters 
move  to  dismiss  Paragraph  13  of  the  complaint  in 
Case  No.  21-CB-548  for  the  same  reasons. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  1400  and  Los 
Angeles  County  District  Council  of  Carpenters 
move  to  dismiss  Paragraphs  14,  15  and  16  of  the 
complaint  in  Case  No.  21-CB-548  on  the  same 
groimd. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  No.  1046  and 
San  Bernardino  and  Riverside  Counties  District 
Council  of  Carpenters  move  to  dismiss  the  com- 
plaint in  its  entirety  in  Case  No.  21-CB-600  for  the 
reasons  that  there  is  no  substantial  evidence  in  the 
record  to  support  the  allegations  of  the  complaint 
or  any  of  them. 

Trial  Examiner:    Motion  denied. 

Mr.  Nicoson:  Respondent,  Local  1046  and  San 
Bernardino  and  Riverside  Counties  District  Coun- 
cil of  Carpenters  move  to  dismiss  Paragraph  2  of 
the  complaint  in  Case  No.  21-CB-600  for  the  same 
reasons. 

Trial  Examiner :    Motion  is  denied. 

Mr.  Nicoson:  Respondent,  Local  No.  1046  and 
the  San  Bernardino  and  Riverside  Counties  Dis- 
trict Council  of  Carpenters  move  to  dismiss  Para- 
graph 3  of  the  complaint  in  [1483]   Case  No.  21- 
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CB-600  for  the  same  reasons  and  on  the  same 
grounds. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  1046  and  San 
Bernardino  and  Riverside  Counties  District  Coun- 
cil of  Carpenters  move  to  dismiss  the  complaint 
with  respect  to  Paragraph  4  thereof  in  Case  No. 
21-CB-600  for  the  same  reasons. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondents,  Local  1046  and  San 
Bernardino  and  Riverside  Counties  District  Coun- 
cil of  Carpenters  move  to  dismiss  Paragraph  5  of 
the  complaint  in  Case  21-CB-600  for  the  same 
reason. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  1046  and  San 
Bernardino  and  Riverside  Counties  District  Coun- 
cil of  Carpenters  move  to  dismiss  Paragraph  6  of 
the  complaint  in  Case  21-CB-600  insofar  as  it  al- 
leges violation  of  Section  8  (b)  (1)  A  of  the  Act 
for  the  same  reason. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  1046  and  San 
Bernardino  and  Riverside  Counties  District  Coun- 
cil of  Carpenters  move  to  dismiss  Paragraph  6  of 
the  complaint  in  Case  No.  21-CB-600  insofar  as  it 
alleges  a  violation  of  Section  8  (b)  (2)  of  the  Act 
for  the  same  reasons. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondent,  Local  1046  and  San 
Bernardino  [1484]  and  Riverside  Counties  District 
Council  of  Carpenters  move  to  dismiss  Paragraph 
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7  and  8  of  the  complaint  in  Case  No.  21-CB-600  for 
the  same  reason. 

Trial  Examiner:    Denied. 

Mr.  Nicoson:  Respondents  now  move  to  sever 
Cases  No.  71-CB-548  and  21-CB-600  so  far  as  fur- 
ther proceedings  in  this  case  are  concerned  on  the 
ground  that  the  evidence  now  discloses  that  there  is 
no  connection  between  either  of  the  cases  and  were 
improperly  joined  in  the  first  place. 

Trial  Examiner:    Motion  to  sever  denied. 

Mr.  Mcoson :    I  call  Robert  O'Hare. 

ROBERT  J.  O'HARE 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, being  first  duly  sworn>  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 

Q.  (By  Mr.  Nicoson)  :  State  your  name  for  the 
record,  please,  sir.  A.     Robert  J.  O'Hare. 

Q.    What  is  your  business  address^ 

A.     2439  Santa  Monica  Boulevard,  Santa  Monica. 

Q.     What  is  your  business  or  occupation? 

A.  Representative,  labor  representative  for  the 
Carpenters. 

Q.  Do  you  have  any  connection  with  any  par- 
ticular local  of  the  Carx^enters? 

A.     Carpenters  Local  1400,  Santa  Monica.  [1485] 

Q.  What  position,  if  any,  do  you  occupy  with 
this  organization? 

A.     Treasurer  and  business  manager. 

Q.     I  take  it  you  are  familiar  with  the  duties 
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and    obligations,    responsibilities    of    the    business 

manager?  A.     I  think  so. 

Q.  TTill  you  tell  us  ^Yhat  a  business  manager 
does  2 

A.  He  rejoresents  the  people  in  the  field  and 
sees  that  the  dispatcher  dispatches  the  men  accord- 
ing to  the  National  Labor  Relations  Board  and 
have  them  sign  the  sheet  as  the  same,  when  the 
contractor  calls  for  the  men,  why,  they  send  them 
out  accordingly. 

Q.  What  do  you  mean  by  representing  men  in 
tJie  field? 

A.  TTell,  in  labor  disputes  or,  for  instance,  if 
they  don't  get  their  wage§  or  if  they  don't,  get  a  bad 
check,  we  collect  it.  We  probably  have  to  put  a 
lien  on  the  property.  Or  any  other  disputes  that 
come  under  the  heading  of  the  labor  disputes  such 
as  jurisdiction  or  limiting  to  the  by-laws  and  con- 
stitution of  the  Brotherhood. 

Q.  Is  it  or  is  it  not  a  fact  that  you  adjust  griev- 
ances which  the  members  of  your  organization 
make A.     That  is  true 

Q.     with  employers.     Xow.  with  respect  to 

working  rules  and  by-laws  which  you  have  just 
mentioned,  will  you  be  a  little  more  specific  as  to 
what  it  is  you  do  ^vith  respect  to  the  by-laws  [l-iS6] 
and  working  rules  and  so  forth  ? 

A.  Well,  the  by-laws  and  the  working  rules,  we 
have  an  agreement  between  the  contractor  such  as 
Association  General  Contractors,  Building  Con- 
tractors  Association,   Home   Builders   Conti'actors 
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and  Excavating  Engineers  Associations  that  they 
will  hire  the  men  through  the  hall  and  men  out  of 
work  will  sign  the  list  as  per  the  National  Labor 
Relations  Board  through  Mr.  LeBaron  when  he 
was  in  there,  the  agreement  that  we  have  with  the 
contractors  and  the  unions  by  and  between  them. 

Q.  What  do  you  mean  "as  per  Mr.  LeBaron 
when  he  was  in  there?" 

A.  "Well,  it^s  an  agreement  that  has  been,  as  we 
understand  it,  been  O.K.'d  by  the  National  Labor 
Relations  Board  that  when  the  men  are  out  of  work 
that  they  come  to  the  hall,  they  sign  the  out-of-work 
list  as  to  whether  they  are  rough  carpenters  or  fin- 
ished carpenters  and  must  be  in  the  hall  the  next 
morning  if  they  are  to  be  sent  out. 

Q.  And  that  is  an  arrangement  that  came  from 
Mr.  LeBaron,  is  that  correct? 

A.     That  is  as  I  understand  it. 

Q.     How  long  have  you  been  a  business 

Mr.  Heimann:  I  move  to  strike  the  witness' 
answer  on  the  ground  that  it  is  hearsay  as  revealed 
by  his  last  answer. 

Trial  Examiner:  What  is  the  basis  of  your 
understanding,  Mr.  O'Hare? 

The  Witness:     Understanding  of  what?   [1487] 

Trial  Examiner:  What  the  requirements  with 
respect  to  the  dispatch  are  as  established  through 
the  agency  of  Mr.  LeBaron,  if  I  may  so  paraphrase  ? 

The  Witness:  That  the  men  out  of  work  sign 
the  out-of-work  list  and  that  they  are  called  from 
the  top  of  the  list. 
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Trial  Examiner:  In  other  words,  your  under- 
standing is  that  the  management  of  the  out-of-work 
list  in  the  union  hall  was  a  subject  that  was  settled 
in  some  respect  through  the  mediation  or  at  the 
suggestion  of  Mr.  LeBaron  of  this  agency? 

The  Witness:  That^s  right,  by  and  between  this 
agency  and  the  contractors  and  the  building  trades 
groups. 

Trial  Examiner :  Now,  the  question  posed  by  Mr. 
Heimann's  objection  was  this,  upon  what  personal 
knowledge  do  you  base  that  understanding? 

The  Witness :  On  the  short  form  agreement  that 
we  have  as  to  the  men  working  in  the  area  and  the 
time  they  work  in  the  area  and  who  they  worked  for 
and  when  they  worked  there. 

Trial  Examiner:    Motion  to  strike  granted. 

Q.  (By  Mr.  Nicoson) :  Mr.  O'Hare,  what  the 
Trial  Examiner  I  think  probably  wanted  to  know, 
and  he  was  directing  his  remarks  or  questions  to 
your  statement  that  you  understand  this  to  be  a 
fact,  and  he  wanted  to  know  on  what  basis  that 
you  had  reached  that  understanding,  in  other  words, 
from  where  did  you  get  your  information  if  you  got 
any  that  Mr.  LeBaron  participated,  if  that  is  what 
it  was,  in  this  arrangement  for  [1488]  agreement? 

A.  Well,  I  just  don't  exactly  know  what  date  it 
was  but  we  had  a  meeting  at  this  hotel  up  here  off 
of  Seventh  and  Wilshire.  I  can't  remember  the 
name  of  the  hotel,  what  it  is  up  there,  but  all  the 
trades  were  in  there  one  day  and  Mr.  Harrington 
and  Mr.  LeBaron  were  both  there. 


hoc.  1400,  'Un.  Bro.  of  Carp,  and  Join.      675 

(Testimony  of  Robert  J.  O'Hare.) 

Trial  Examiner:    Were  you  there? 

The  Witness :  I  was  there,  positively.  Yes,  sir,  I 
was  there  and  there  were  several  other  agents  of 
all  crafts  in  the  building  trades  there. 

Q.  (By  Mr.  Nicoson) :  Now,  let's  see  if  we  can 
fix  the  approximate  time.  How  long  ago  do  you 
say  that  was? 

A.  Quite  some  time  ago.  It  was  before  Mr. 
LeBaron  quit,  sometime  before  he  went  out  of  this 
office. 

Q.  Was  it  last  year,  the  year  before  or  the  year 
before  that  ?  A.     I  think  it  was  last  year. 

Q.    Last  year,  1953?  A.     1953. 

Q.     In  this  hotel  on  Seventh  and  Wilshire? 

A.  At  approximately  the  Westlake  District,  a 
short  walk  from  the  Carpenters  Hall  around  there, 
I  can't  think  of  what  that,  the  first  time  I  was  ever 
in  there. 

Q.     That  is  here  in  the  City  of  Los  Angeles? 

A.     That  is  in  the  City  of  Los  Angeles. 

Q.     Is  it  a  large  hotel  or  a  small  hotel?  [1489] 

A.  Large  hotel.  I  can't  think  of  what  the  name 
of  it  is,  whether  the  Wilshire  or  Embassy. 

Q.     Park  Wilshire? 

A.  Park  Wilshire,  pardon  me,  that  is  the  name, 
Park  Wilshire. 

Q.  Did  Mr.  LeBaron  and  Mr.  Harrington  have 
anything  to  say  at  that  meeting? 

A.     They  discussed  the 

Q.    Just  answer  me  yes  or  no.  A.    Yes. 
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Q.  Did  they  talk  anything  about  that  arrange- 
ment of  the  clause  for  hiring  men? 

A.     Yes,  it  was  talked  of  up  there  that  day. 

Q.  Did  Mr.  LeBaron  have  anything  to  say  about 
it?  A.     Yes,  he  did. 

Q.     Did  Mr.  Harrington  have  anything  to  say? 

A.     Yes,  sir,  he  did. 

Q.     Tell  us  what  Mr.  LeBaron  had  to  say? 

A.  As  near  as  I  can  recollect  was  that  the  policy 
was,  it  appears  that  the  first  agreement  that  was 
drawn  up  was  not  workable  and  that  in  this  one, 
it  was  a  discussion  as  to  the  workability  of  this 
one  that  was  going,  that  was  O.K.'d  now,  or  to  be 
O.K.'d  at  that  time. 

Q.  Did  Mr.  LeBaron  have  any  paper  or  read 
from  anything? 

A.  I  don't  think  he  did,  I'm  not  positive.  I 
couldn't  say  for  sure.  [1490] 

Q.     Did  Mr.  Harrington  have  anything  to  say? 

A.  Yes,  Mr.  Harrington  spoke  on  the  ease,  too, 
as  to  the  legality. 

Q.     On  the  same  subject? 

A.     On  the  same  subject. 

Q.  Do  you  recall  what  Mr.  Harrington  said,  in 
substance  ? 

A.  No,  I  can't  recall  what  was  said,  the  sub- 
stance, because  so  much  discussion  pro  and  con  as 
to  what  was  good  and  what  wasn't. 

Q.  Do  you  recall  anything  that  Mr.  Harrington 
said? 

A.    Yes,  it  was  in  regard  to  the  eligibility  of,  I 
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remember  the  question  was  asked  as  to  the  eligi- 
bility of  the  men  working  in  the  area  and  how  long 
they  had  worked  for  a  contractor  such  as  if  a  man 
had  worked  with  a  contractor  for  the  past  ten  years 
in  an  area  where  he  was  applying  for  work  that  he 
would  be  eligible  for  even  as  far  as  ten  years  back, 
that  he  was  entitled  to  work  if  he  had  worked  for 
a  contractor  in  that  area  before. 

Q.  Do  you  recall  whether  or  not  either  Mr.  Le- 
Baron  or  Mr.  Harrington,  perhaps,  both  of  them 
said  anything  one  way  or  the  other  about  a  list  of 
employees  or  a  work  list?    Answer  that  yes  or  no. 

A.  I  don't  remember  whether  that  was  discussed 
or  not.  I  won't  say  yes  to  anything  I'm  not  positive 
of. 

Q.  All  right.  Was  anything  said  by  Mr.  Le- 
Baron  or  Mr.  [1491]  Harrington  or  both  about  the 
hiring  of  employees? 

A.     I  don't  recollect  as  there  was. 

Q.  Now,  while  Mr.  LeBaron  and  Mr.  Harring- 
ton were  present,  one  or  both,  did  anybody  read 
any  paper  or  pass  out  any  paper  there  ? 

A.  No,  I  don't  think  there  was.  I  think  it  was 
a  general  discussion  that  day  with  the  different 
crafts  as  to  what  the  rights  and  what  was  right  and 
what  was  not  right. 

Q.  I'm  going  to  show  you  a  document  that  has 
been  marked  as  Respondents'  Exhibit  6  for  identifi- 
cation. I'm  going  to  ask  you  to  look  at  it  and  tell 
me  whether  or  not  any  of  the  subjects  or  matters 
contained  on  that  document  was  discussed  at  the 
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time  Mr.  LeBaron  and  Mr.  Harrington  were  pres- 
ent at  this  Park  Wilshire  meeting,  if  you  recall. 

A.  I  am — I  might  say,  yes,  that  (a),  (b),  (c) 
paragraphs,  (a),  (b)  and  (c)  being  in  this  here, 
they  definitely  were  discussed.  There  was  questions 
asked  pro  and  con  as  to  that. 

Trial  Examiner:  Let  the  record  show  that  the 
witness  indicates  by  reference  to  Respondents  6 
for  identification  that  subparagraphs  (a),  (b)  and 
(c)  of  Section  III  as  shown  on  Respondents'  Ex- 
hibit 6  were  discussed  and  that  the  following  text 
paragraph  immediately  below  subparagraphs  (c) 
of  Section  III  was  discussed. 

Mr.  Heimann :    May  I  see  that  last  one,  please  ? 

Q.  (By  Mr.  Nicoson)  :  Well,  these  paragraphs 
that  you  have  [1492]  just  told  the,  just  mentioned 
to  the  Trial  Examiner,  did  Mr.  LeBaron  or  Mr. 
Harrington  participate  in  the  discussion  of  those 
paragraphs  ? 

A.  I  couldn't  say  for  positive  that  they  did  but 
they  were  brought  up  there  pro  and  con  as  to  the 
workability  of  them  at  that  time. 

Q.  They  were  discussed  in  Mr.  LeBaron's  and 
Mr.  Harrington's  presence,  is  that  corrects 

A.     That's  right. 

Q.  Do  you  recall  whether  Mr.  LeBaron,  Mr. 
Harrington,  or  both  of  them,  had  anything  to  say 
as  to  their  participation,  if  any,  in  the  construction 
of  what  is  in  this  document  under  Roman  Numeral 
III? 

A.     I  might  say,  getting  to  Mr.  Harrington,  that 
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Mr.  Harrington  simply  was  answering  questions  of 
a  legal  nature  that  were  brought  up  there  by  any- 
one in  there  and  most  of  the  talking  was  done  by 
Mr.  LeBaron.  Mr,  Harrington  was  sort  of  advisory 
as  to  whether  it  was  right  or  wrong. 

Q.  Will  you  state  whether  or  not  Mr.  LeBaron 
mentioned  at  that  time  and  place  whether  or  not 
the  paragraph,  or  Section  III  as  it  appears  in  that 
document  satisfied  the  provisions  of  the  Taft- 
Hartley  Act? 

A.  That  was  my  imderstanding  of  the  discus- 
sion. 

Q.    Did  you  understand  him  to  say  that? 

A.     I  did  understand  him  to  say  that.  [1493] 

Q.  Did  you  understand  Mr.  Harrington  also  to 
say  that? 

A.  No,  I  couldn't  say  Mr.  Harrington  verified  it 
or  anything  of  that  kind.  Mr.  Harrington  was 
merely  answering  questions  as  referred  to  in  a 
legal  nature. 

Q.  I  understand  that.  Do  you  recall  any  of  the 
legal  nature  that  was  discussed? 

A.  No,  I  don't  because  there  was  too  many  of 
them  there  at  the  time. 

Q.  Prior  to  the  discussion  with,  at  which  Mr. 
LeBaron  attended,  did  Local  1400  have  any  ar- 
rangement such  as  appears  to  have  been  set  up  in 
Section  III  of  this  document  which  I  have  before 
you? 

A.  Yes,  that  is  the  way  we  operated,  still  oper- 
ate that  way. 
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Q.     You  operated  that  way  before? 

A.     That's  right. 

Q.    Before  Mr.  LeBaron's  statement? 

A.     That's  right,  before  some  time. 

Q.    You  now  operate  in  that  same  fashion? 

A.     Same  manner. 

Q.  In  other  words,  so  far  as  Section  III  is  con- 
cerned, that  outlines  how  you  handle  the  dispatch- 
ing of  men  on  the  work  list  ?  A.     That's  right. 

Mr.  Heimann:  I  object  to  the  question  without 
further  specification  of  the  time.  We  only  have 
"before"  but  not  what  period  before  this.    [1494] 

Q.  (By  Mr.  Nicoson) :  All  right,  tell  the  gen- 
tlemen how  long  before  Mr.  LeBaron  spoke,  did 
you  have  such  arrangement? 

A.  I  might  say  we  had  that  arrangement  for 
the  past  three  or  four  years. 

Trial  Examiner :    Prior  to  the  Wilshire  meeting  ? 

The  Witness:  I  mean  now,  at  least  two  years 
before  the  Park  Wilshire  meeting. 

Trial  Examiner:    Very  well. 

Q.  (By  Mr.  Nicoson)  :  Directing  your  attention 
to  on  or  about  the  afternoon  of  December  4,  1954, 
at  or  around  4:00  p.m.,  I  will  ask  you  whether  or 
not  you  had  a  conversation  with  Mr.  Clarence  Dow- 
dall  who  sits  over  there  at  the  right  of  Mr.  Hei- 
mann. A.    As  far  as  I  recollect,  yes. 

Q.    Where  did  that  conversation  take  place? 

A.  At  the  Carpenters'  hiring  hall  at  2439  Santa 
Monica  Boulevard,  Santa  Monica. 

Q.     Is  that  Local  1400?  A.    Yes. 
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Q.    You  were  there?  A.     I  was  there. 

Q.    Mr.  Dowdall  was  there! 
A.     That's  right. 

Q.  Who  else  was  present  during  the  conversa- 
tion? 

A.    Dockery,  Mr.  Dockery,  Mr.  Savage. 
Q.     That  is  Mr.  William  Savage?  [1495] 
A.    Mr.  William  Savage,  recording  secretary  and 
dispatcher. 

Q.  And  Mr.  Dockery,  that  is  Mr.  Johnny  Dock- 
ery? A.     That  is  Mr.  John  Dockery. 

Q.  You  knew  Mr.  John  Dockery,  did  you,  be- 
fore that  time?  A.     Yes. 

Q.  He  was  a  member  of  your  local  prior  to  that 
time?  A.     Prior  to  that,  yes. 

Q.  Was  anyone  else  present  during  this  conver- 
sation? A.     Not  that  I  remember  of. 

Q.  Will  you  now  tell  us  what  the  conversation 
was  and  give  us  who  made  the  statements  and  what 
they  were,  please? 

A.  I  called  from  the  field  to  see  what's  go- 
ing on. 

Q.    Let's  confine  yourself 

A.     I'm  going  to  have  to  tell  this  to  get 


Q.  You  tell  me  what  happened  to  the  meeting 
and  I  will  bring  you  out  from  the  field. 

A.  At  the  meeting,  in  arriving  here  at  4:00 
o'clock,  Mr.  Savage  said  that  Mr.  Dockery  and 
Mr.  Dowdall  was  there  to  talk  to  me  about  a  work 
order. 
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Mr.  Heimann:  May  I  ask  at  which  meeting 
that  was"? 

Trial  Examiner:  You  place  this  December  4, 
1953? 

Mr.  Nicoson:  That's  right,  at  or  about  4:00 
o'clock  in  the  afternoon. 

Mr.  Heimann:  That  was  at  the  hall  of  Local 
1400  <? 

Mr.  Nicoson:     That  is  what  the  gentleman  said. 

The  Witness :  At  that  time  I  was  informed  that 
they  had  been  to  the  Pardee  Construction  job  and 
that  when  they  first  came  in  that  they  had  not  been 
cleared  into  any  local,  that  their  cards  were  in 
Alaska,  and  that  they  had  a  request  from  Pardee 
Construction  Company,  their  names  were  not  on 
the  out-of-work  list  and  that  they  had  a  request 
in  there  for  them  to  go  to  work. 

According  to  the  agreement,  my  understanding 
is 

Q.  (By  Mr.  Nicoson) :  Never  mind  what's  ac- 
cording to  the  agreement.  You  tell  us  what  was  said. 

Trial  Examiner:  Before  you  go  any  further, 
Mr.  O'Hare,  you  say  you  were  so  informed,  in- 
formed by  whom? 

The  Witness:    Informed  about  what? 

Trial  Examiner:  You  just  recited  what  you 
were  told  when  you  got  at  the  hall? 

The  Witness:  Savage.  This  was  Savage.  That 
they  had  been  there  to  the  job  and  that  they  re- 
quested to  go  to  work,  were  not  on  the  out-of-work 
list.  I  told  them  that  they  had  to  sign  the  list. 
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Q.     (By  Mr.  Nicoson)  :     You  told  whom? 

A.  I  told  Dockeiy  and  Dowdall  that  they  had 
to  sign  the  list  in  order  to  go  to  work,  they  had 
to  be  on  the  list  and  we  take  the  list  as  they  come 
off  of  there.  They  hadn't  signed  the  list  at  that 
time,  not  to  my  knowledge. 

Mr.  Heimann:  I  object  to  the  last  statement, 
[1497]  again,  not  referring  to  anything  that  he 
told  anybody  present  at  that  time. 

Mr.  Mcoson :    It  may  go  out. 

Q.  (By  Mr.  Mcoson) :  Just  confine  yourself  to 
the  conversation,  Mr.  O'Hare. 

A.  And  they  wanted  to  know  why  they  couldn't 
go  to  work  and  I  told  them  that,  according  to  their 
actions,  they  were  subject  to  a  fine  from  the  Broth- 
erhood for  violation  of  their  trade  rules. 

Q.    Was  anything  else  said  at  that  time? 

A.  Yes,  there  was  a  discussion,  a  heated  discus- 
sions come  up  and  I  don't  exactly  remember  what 
was  said  so  if  I  don't  exactly  remember  what  was 
said,  I'm  not  going  to  repeat  anything  I'm  not 
sure  of. 

Q.  Go  ahead,  tell  us  what  was  said  as  you  now 
remember. 

A.  Well,  as  I  remember,  I  simply  told  them 
what  the  by-laws  were  and  the  rules  of  the  local 
and  what  they  had  to  do  in  order  to  get  out  of 
there  to  get  out  on  the  job. 

Q.    What  did  you  tell  them? 

A.  I  told  them  they  had  to  sign  on  the  list,  the 
out-of-work  list,  and  that  the  contractor  was  sup- 
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posed  to  call  us  for  the  men  and  men  were  sent  off 

the  list  and  they  come  in  on  rotation. 

Q.  Mr.  Dowdall  has  testified  in  this  record  that 
during  this  conversation  you  handed  him  the  docu- 
ment which  is  now  in  front  of  you  marked  Respond- 
ents' Exhibit  6,  is  that  so  or  not? 

A.  That  is  true,  or  a  similar  document.  I  don't 
[1498]  know  whether  this  is  the  one  or  not  but 
I  handed  him  one  of  the  agreements. 

Q.  Do  you  have  any  reason  to  believe  that  that 
sheet  of  paper  with  printing  on  in  front  of  you 
is  not  the  document  that  you  handed  to  Mr.  Dow- 
dalH 

A.     No,  I  have  no  reason  to  believe  that  it  isn't. 

Q.  Did  you  have  any  conversation  with  Mr. 
Dowdall  and  Mr.  Dockery  with  respect  to  the  work 
list  other  than  what  you  have  told  us? 

A.  I  would  like  to  say  this,  that  my  conversa- 
tion was  mostly  with  Dockery. 

Q.     All  right. 

A.  My,  Mr.  Dowdall  was  in  the  background  and 
he  was  doing  a  lot  of  talking  and  I  was  paying  at- 
tention to  Dockery. 

Q.    What  did  you  say? 

A.  I  knew  Dockery  as  a  member  of  the  local 
before. 

Q.     Tell  us  what  you  said  and  what  he  said. 

A.  I  simply  told  Dockery  he  knew  what  the 
score  was,  he  had  been  a  member  of  the  local  be- 
fore and  he  knew  what  the  requirements  were. 

Q.    Anything  else? 
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A.  I  told  him  the  same,  that  he  had  to  sign  the 
out-of-work  list  in  order  to  get  on  the  job. 

Q.  Did  Mr.  Dockery  have  anything  to  say  about 
that? 

A.  I  don't  remember  what  Mr.  Dockery  said.  He 
didn't,  Mr.  Dockery  didn't  say  too  much.  He  said 
[1499]  he  simply  wanted  to  know  why  the  hell  he 
couldn't  get  on  the  job. 

Q.  Through  your  job  as  business  manager,  I 
believe  you  said  you  knew  Mr.  Dockery? 

A.     That's  right. 

Q.  For  some  period  of  time.  How  long  had  you 
known  Mr.  Dockery? 

A.  I  probably  have  known,  he  belonged  to  our 
local  for  about  a  year,  but  he  had  worked  in  and 
out  of  our  district  previous,  prior  to  going  to 
Alaska. 

Q.  Over  what  period  of  time  had  he  worked  in 
and  out  of  your  district? 

A.  I  think  he  probably  worked  out  of  there  a 
year  prior  to  going  to  Alaska. 

Q.  A  year  prior  to  going  to  Alaska.  Do  you 
know  whether  or  not  during  that  period  of  time 
that  he  was  ever  sent  out  to  any  jobs? 

A.  No,  I  don't  because  the  dispatcher  handles 
all  of  that.  I  don't  dispatch  them  into  the  jobs. 

Q.     That  would  be  something  with  Mr.  Savage? 

A.     That  would  be  something  with  Mr.  Savage. 

Trial  Examiner:  As  I  understand  your  testi- 
mony, Mr.  O'Hare,  your  recollection  now  is  that 
Mr.  Dockery  had  worked  in  and  out  of  Local  1400 
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jurisdiction  during  the  12  calendar  months  imme- 
diately before  he  left  to  go  to  Alaska? 

The  Witness:     Well,  yes,  that's  right.   [1500] 

Q.  (By  Mr.  Nicoson) :  Now,  before  Mr.  Dock- 
ery  went  to  Alaska,  did  this  hiring  arrangement 
which  is  now  incorporated  in  Section  3  of  Respond- 
ents' 6  which  is  before  you,  was  that  in  effect  at 
that  time?  A.     Oh,  yes. 

Q.  Did  you  see  either  Mr.  Dockery  or  Mr.  Dow- 
dall  or  both  of  them  sign  anything  while  they  were 
there  in  your  office?  A.    No,  I  didn't. 

Q.  Did  you  see  Mr.  Savage  hand  them  a  work 
list? 

A.  The  work  list  is  in  the  window.  I  didn't  see 
Mr.  Savage  hand  them  the  work  list. 

Q.  Did  you  ever  prefer  any  charges  against  Mr. 
Dowdall  or  Mr.  Dockery?  A.    No,  I  didn't. 

Q.  Do  you  have  any  authority  to  fine  either  one 
of  these  gentlemen? 

A.     I  have  no  authority  to  fine  anybody. 

Q.     Do  you  know  a  Mr.  Stephen  Mazurek? 

A.     Yes,  I  do. 

Q.     How  long  have  you  known  him? 

A.     Oh,  15,  20  years. 

Q.  Does  he  have  any  connection  with  Local 
1400?  A.    He  is  trustee  of  Local  1400. 

Q.    LIow  long  has  he  been  so  engaged? 

A.     On  and  off,  last  time,  four  years.  [1501] 

Q.    Do  you  know  whether  or  not  Mr.  Mazurek 
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came  to  your  office  during  the   conversation  you 

were  having  with  Mr.  Dowdall? 

A.    I  saw  him  in  the  hall  that  afternoon. 

Q.     Did  you  see  him  in  your  office  %  A.     No. 

Q.  You  don't  know  whether  he  was  in  there 
or  not? 

A.  No,  I  saw  him  in  the  hall,  I  saw  him  pass 
through  in  the  hall. 

Q.  After  you  had  this  discussion  with  Mr.  Dock- 
ery  and  Mr.  Dowdall  with  respect  to  the  work  list 
and  the  other  thing  which  you  related,  did  Mr.  Dow- 
dall and  Mr.  Dockery  and  Mr.  Savage  then  leave? 

A.     No,  I  think  I  left. 

Q.    You  left?  A.    I  left. 

Q.  By  the  way,  what  is  the  size  of  the  office 
in  which  you  were  meeting  these  gentlemen? 

A.  The  office  itself,  they  were  in  the  window. 
The  office  itself,  it's  about  8  by  10  or  something 
like  that,  roughly.  It's  a  small  office. 

Q.     Two  desks  or  three  desks? 

A.     Two  desks  is  all  and  a  file,  couple  of  files. 

Q.  And  the  window  through  which  these  men 
talked  with  you? 

A.  That's  right,  a  window  through  which  they 
talked. 

Q.  Do  you  recall  whether  or  not  you  said 
[1502]  anything  to  Mr.  Dockery,  to  Mr.  Dowdall 
or  to  both  of  them  that  if  you  signed  the  list  that 
you  would  call  them  for  assignment  when  their 
name  came  up? 

A.     No,  we  don't  call  anybody  for  work. 
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Q.     Did  you  say  anything  like  that? 

A.     No,  I  didn't. 

Q.     What  is  your  practice  in  regard  to  that? 

A.  To  sign  the  list  rough  or  finish,  rough  or 
finish  carpenter  and  they  put  that  down  there  and 
they  put  their  telephone  numbers  down  if  they 
wish. 

Q.     Is  that  a  requirement? 

A.     No,  not  a  requirement. 

Trial  Examiner:  If  it  is  put  down  by  the  indi- 
vidual if  he  wishes  to,  is  it  the  union's  practice  to 
make  use  of  that  information  in  any  way? 

The  Witness:  The  only  way  we  call  them  down 
is  if  a  contractor,  if  he  had  been  working  for  a  con- 
tractor and  the  contractor  called  in  there  and  said, 
"I  want  Charlie  Smith,"  why,  we  call  Charlie 
Smith  at  the  request  of  the  contractor. 

Q.  (By  Mr.  Nicoson)  :  Otherwise,  the  list  would 
work  first  in,  first  out? 

A.  They  have  to  be  there  in  the  morning.  The 
office  is  open  at  7:00.  They  have  to  be  in  there  in 
the  morning  when  names  are  called  at  the  top 
down  the  list.  They  start  at  the  top  and  take  them 
as  they  come  down  if  they  can  handle  the  job. 
[1503]  It  says  "Rough"  and  "Finish."  If  it  is  a 
finish  job,  a  finish  carpenter  takes  it.  A  rough  car- 
penter, he  is  passed  by  automatically  passes  him- 
self or  disqualifies  him. 

Q.  Mr.  CHare,  the  procedure  is  clear  to  you 
since  you  probably  have  been  following  it  for  years 
but  it  may  not  be  clear  to  the  Trial  Examiner  or 
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may  not  be  clear  to  somebody  else  who  may  be 

called  upon  to  read  this  record. 

I'm  going  to  ask  you  to  tell  us  in  layman's  lan- 
guage how  the  assignment  of  work  is  handled  in 
your  office. 

A.  For  instance,  a  man  comes  off  from  a  job. 
That  evening  at  4:00  o'clock,  the  office  closes  at 
4:30,  he  comes  in  and  says,  "Well,  have  you  got 
anything  for  me?" 

He  is  told  to  sign  the  list  and  come  in  the 
morning. 

Q.     Who  comes  in  the  morning? 

A.  The  carpenter  comes  in  the  morning  and 
then  at 

Q.    Where  does  he  come? 

A.  He  comes  to  the  hiring,  union  hiring  hall  at 
2439  Santa  Monica  Boulevard. 

Q.  Does  he  have  any  particular  time  at  which 
he  is  supposed  to  be  there? 

A.     No,  at  any  time  after  7 :00  o'clock. 

Q.    All  right. 

A.  We  dispatch,  as  a  rule,  between  7:00  and 
9:00.  The  contractor  wants  the  men  on  the  job  at 
8:00  o'clock  so  we  take  the  list  and  call  the  list 
and  whoever  is  there  that  can  handle  the  [1504] 
work,  takes  it. 

Q.    What  do  you  mean,  call  the  list? 

A.  For  instance,  Charlie  Smith  is  at  the  top  and 
Jimmie  Jones  is  second.  One's  a  rough  carpenter 
and  the  other  is  a  finished  carpenter  and  the  call 
is  for  a  finished  carpenter.  The  second  man  gets  it 
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because  he's  the  finish  carpenter  that  can  take  the 

work. 

Q.     How  do  you  determine,  if  you  do? 

A.    Whether  they  are  finish  or  rough  carpenters  ? 

Q.    No,  whether  anybody  is  to  be  called  or  not? 

A.  The  contractor  requests  them.  He  calls  us 
for  them  the  day  1)efore,  gives  us  the  name  and 
address  of  the  jobs  and  they  tell  us  what  they  want, 
whether  they  need  rough  men,  scaffold  men,  floor 
men  or  layout  men  or  foremen  or  roofers,  what- 
ever they  are,  and  we  try  to  fill  the  job  as  the  men 
in  the  hall  are  required  and,  so  that,  if  we  don't 
have  the  men  that  are  required,  we  call  the  other 
nearby  locals  in  order  to  fulfill  the  agreement  we 
have  by  and  between  the  contractor  to  service  them. 

Q.  Now,  go  ahead.  We  got  to  the  stage  where 
the  contractors  have  indicated  to  you  that  they  want 
certain  types  of  men  and,  I  assume,  that  they  tell 
you  how  many?  A.     That's  right. 

Q.  How  do  you  proceed  from  there,  you  have 
received  that  information  either  by  personal  call, 
[1505]  telephone  call  or  by  letter,  is  that  right? 

A.     That's  right.  Then  we  wi'ite  a  work  order. 

Q.  Wait  a  minute.  Now,  assuming  that  you 
have,  as  you  have  indicated,  calls  for  roofers,  floor 
men,  rough,  finish  carpenters  and  you  have  sev- 
eral men  on  the  list,  will  you  now  tell  us  just  how 
you  go  about  it  and  what  you  do  in  order  to  fulfill 
the  request  of  the  contractors? 

A.    Well,  the  first  thing  we  do,  we  get  a  call  from 
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the  contractor.  He  says,  "I  need  three  framers,  two 

roofers." 

The  first  thing,  we  call  out  and  say  we  need 
three  framers  and  two  roofers  and  will  you  fellows 
be  quiet  so  we  can  call  you.  There  was  always  a 
hassle,  so  many  in  there  waiting  sometimes.  And 
then  we  call  the  names  as  they  come  down  there 
because  for  rough  or  framing,  we  call  the  rough 
men  and  we  call  them  down  there  and,  also,  for 
framing,  the  roofers  come  out  of  the  framing,  too. 
So  we  call  them  and  ask  them  who  can  do  the 
roofing  and  who  can  do  the  framing.  Then  we  as- 
sign those  men  with  the  work  order  to  the  job  to 
the  contractor. 

Q.  Now,  this  work  order  you  are  talking  about, 
is  that  a  written  instrument? 

A.  That  is  a  written  instrument  and  we  keep  a 
copy  of  it. 

Q.  I  now  show  you  a  document  which  has  been 
marked  Respondents'  Exhibit  3  for  identification 
and  ask  you  if  that  is  a  copy  of  a  work  order  which 
you  have  just  spoken  about.  [1506] 

A.     That  is  a  copy. 

Q.  What  happens  when  you  make  out  one  of 
those  work  orders,  if  anything? 

A.  The  only  thing,  you  keep  one  and  give  one 
to  the  man  to  go  to  the  job  for  the  contractor. 

Q.  Well,  do  you  give  him  any  instructions  as 
to  what  he  is  to  do  with  it  after  he  gets  to  the  job? 

A.  Oh,  yes,  when  he  goes  to  the  job  he  has  to 
report  to  the  steward  and  to  the  foreman  on  the 
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job.  The  steward,  in  turn,  takes  this  up  and  marks 

his  name  in  the  steward's  card. 

Q.     Is  that  a  matter  of  daily  routine  ? 

A.     That's  right. 

Q.  I  will  ask  you  this,  taking  the  example  that 
you  have  given  us  where  you  have  a  call  for  three 
roofers  and  two  something  else,  I  forget  what  they 
were,  myself A.     Framers. 

Q.  Framers,  and  the  first  man  on  the  list  is 
not  qualified  to  do  either  of  those  jobs,  what  hap- 
pens to  him? 

A.  We  take,  we  go  down  the  line,  we  take  them 
until  we  find  somebody  that  can  do  it. 

Q.     Does  he  lose  his  place  on  the  list? 

A.    No,  he  does  not. 

Q.    He  says  in  his  same  position? 

A.     He  stays  in  his  position. 

Q.  He  stays  in  the  same  position  until  the  job 
[1507]  comes  up  that  he  can  qualify  or  that  he 
wants  to  take?  A.     That  is  about  it,  yes. 

Q.  In  other  words,  are  they  required  to  take 
these  jobs  once  you  call  these  names? 

A.     Not  if  they  don't  want  to  take  them. 

Q.  And  if  they  decline  to  take  the  job,  do  they 
lose  their  place  on  the  list? 

A.  No,  they  don't.  I  may  state  this,  that  the 
only  time  they  lose  their  place  on  the  list  is  when 
they  take  a  job. 

Q.  All  right.  Now,  after  you  have  made  ou!  tlio 
work  order  and  given  it  to  the  man  with  instruc- 
tions that  he  report  to  the  job  to  the  shop  steward 
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and  to  the  foreman,  do  you  have  any  further  con- 
nection with  that  man  on  that  job? 

A.  Not  unless  he  has  a  dispute  on  the  job  over 
his  wages  or  jurisdictional  dispute,  maybe. 

Q.  Something  which  would  come  under  the  head 
of  what  you  mentioned  a  while  ago  as  representa- 
tion in  the  field?  A.     That's  right. 

Q.  I  show  you  another  document  which,  for  the 
purpose  of  identification,  has  been  marked  Respond- 
ents' Exhibit  7  which  is  entitled  ''Out-of-Work 
Sheet."  Have  you  ever  seen  any  such  document  as 
that  before? 

A.     Yes,  sir,  that  is  one  of  our  documents. 

Q.  That  has  your  local  number  printed  on  the 
top?  A.     That's  right.  [1508] 

Q.     Do  you  know  how  those  lists  are  made  up? 

A.  Yes,  these  are  made  up  by  the  dispatcher 
who  is  the  secretary.  He  types  the  nmnbers  in  here 
and  as  the  men  sign  them.  See,  they  are  crossed  off 
the  out-of-work  list  to  go  to  work.  He  has  no  phone 
number.  Some  put  their  phone  number  on  and 
some  don't.  And  then,  as  I  say,  they  go  down  the 
list  and  whoever  can  take  the  work,  they  are 
marked.  Some  of  them  don't  mark,  they  take  any- 
thing, that  means  that  they  will  do  anything. 

Trial  Examiner:  Let  the  record  show  that  the 
witness  in  giving  his  last  response  referred  by 
pointing  his  index  finger  to  the  two  columns  im- 
mediately adjacent  on  the  form  to  the  column  con- 
taining a  series  of  numbers  in  rotation,  the  first 
of  the  two  columns  immediately  to  the  right  of  the 
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number  column  being  headed  with  the  letter  "R," 
the  second  column  immediately  to  the  right  of  the 
column  headed  "R"  being  headed  with  the  letter 
"F".  Do  I  interpret  your  last  response  correctly, 
Mr.  O'Hare,  as  indicating  that  the  letter  "R"  stands 
for  rough  carpenter  and  the  letter  "F"  stands  for 
finish  carpenter? 

The  Witness:     Right. 

Trial  Examiner:  An  *'X"  mark  in  either  one 
column  or  the  other  opposite  the  particular  name 
indicates  the  particular  type  of  work  that  that 
individual  wishes  to  take  or  feels  qualified  to  take*? 

The  Witness:    That's  correct. 

Trial  Examiner:  And  in  the  absence  of  any 
**X"  mark  it  indicates  that  the  individual  feels 
qualified  to  take  either  kind  of  work  and  desires 
to  take  either  kind? 

The  Witness:    That's  right. 

Q.  (By  Mr.  Nicoson) :  Now,  I  call  your  atten- 
tion to  the  typing  at  the  top  of  the  page,  at  least, 
up  in  the  upper  right-hand  which  seems  to  be  typed 
in  red  ink,  the  word  "Sheet  1." 

Do  you  have  any  idea  who  would  put  that  on 
there  1 

A.     The  secretary  and  dispatcher,  Mr.   Savage. 

Q.    Mr.  Savage 

Mr.  Heimann:  Could  I  have  the  last  question 
read  back,  please? 

(The  question  was  read.) 

Q.  (By  Mr.  Nicoson) :  I  also  call  your  atten- 
tion to  what  appears  to  be  typing  at  the  top  of  the 
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page  in  red  ink  the  words  ''From  December  1st, 

1953." 

Do  you  know  who  put  that  on  there  9 

A.  Well,  I  don't  know  who  put  it  on  there  other 
than  Mr.  Savage  in  the  office.  He  is  the  only  one 
that  would  put  it  on  there.  Brother  Savage  is  the 
only  one  that  handles  this  sheet. 

Q.  Have  you  in  your  experience  as  a  business 
manager  seen  more  than  one  of  these  work  lists? 

A.  You  mean  the  duplicate  of  these  work  lists? 
[1510]  No,  we  just  have 

Q.  No,  I'm  sorry,  more  than  one  set  of  work 
sheets  ? 

A.  No,  we  just  have  the  one  set  of  work  sheets. 
We  have  no  duplications. 

Trial  Examiner:  Have  you  seen  one  with  differ- 
ent dates  than  December  1st  and  December  8th? 

The  Witness:    That  have  these  same  names? 

Trial  Examiner:  Have  you  ever  seen  a  form 
like  that  with  a  different  date  at  the  top? 

The  Witness:     No,  I  haven't. 

Trial  Examiner:     Very  well. 

Mr.  Nicoson:  I  don't  think  you  quite  understand, 
either  one  of  you. 

Q.  (By  Mr.  Nicoson) :  Do  you  know,  Mr. 
O'Hare,  what  the  words  up  at  the  top  of  the  page 
''From  December  1st,  1953  to  December  8th,  1953," 
are  put  on  there  for?  A.     Yes,  I  do. 

Q.    What  are  they  put  on  there  for? 

A.  That  is  the  first  day  of  signing  this  in.  The 
following  Tuesday,  they  call  the  sheet  off  and  call 


696        National  Lahor  Relations  Board  vs. 

(Testimony  of  Robert  J.  O'Hare.) 
the  names,  those  in  the  hall  sign  the  sheet.  Those 
that  are  not  in  the  hall,  those  names  are  off  imtil 
they  come  in  and  sign  them. 

Q.  What  the  Trial  Examiner  wants  to  know 
and  what  I  very  much  would  like  to  know  is 
whether  or  not  you  have  ever  seen  any  other  work 
list  which  did  not  have  on  it  the  date  from  [1511] 
December  1st,  1953,  to  December  8th,  1953? 

A.  What  do  you  mean,  from  December  8th 
to 

Q.     Listen  to  what  I  said,  please. 

Mr.  Nicoson:    Read  the  question  to  the  witness. 
(The  question  was  read.) 

The  Witness:  I  never  seen  any  other  work  list 
which  has  December  1st  to  December  8th  on  it. 

Trial  Examiner:  Mr.  O'Hare,  once  again  you 
misunderstand  both  Mr.  Nicoson  and  myself.  You 
testified  that,  in  effect,  if  I  interpret  your  last  an- 
swer correctly,  that  this  particular  list  became  out 
of  date  and  had  no  further  significance  on  Decem- 
ber 8th'? 

The  Witness:    That's  right. 

Trial  Examiner:    What  happened  after  that? 

The  Witness:  Then,  there's  another  work  list 
that  is  signed  the  following  week.  These  work  lists 
are  signed  weekly. 

Trial  Examiner:    Go  ahead. 

Q.  (By  Mr.  Nicoson)  :  The  one  that  followed 
that,  would  that  bear  the  date  December  1st,  1953 
to  December  8th,  1953?  A.     No,  it  wouldn't. 

Q.    It  would  bear  a  different  date? 
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A.     A  different  date. 

Q.  All  right.  Have  you  seen  any  other  work 
sheets  that  bore  different  dates  from  the  one  on 
Respondent's  Exhibit  7? 

A.     Oh,  yes,  I  have  seen  many.  [1512] 

Q.     Over  what  period  of  time? 

A.     Oh,  for  the  last  couple  years  I  have,  or  more. 

Q.  Have  you  ever  seen  any  work  sheets  that 
did  not  have  at  the  top  of  it  a  date  which  indi- 
cated that  the  work  sheet  was  good  for  only  one 
week?  A.     No,  I  haven't. 

Q.  I  believe  you  have  testified,  or  maybe  you 
told  me  off  the  record,  that  so  far  as  the  actual 
manual  handling  of  this  sheet  is  concerned,  that  is 
Mr.  Savage's  job?  A.     That's  correct. 

Trial  Examiner:  Before  you  pass  on  to  a  dif- 
ferent subject,  Mr.  Nicoson,  there  were  one  or  two 
questions  of  a  more  or  less  technical  nature  I  think 
I  might  possibly  interpose  at  this  time  with  respect 
to  the  entries  on  the  sheet. 

Q.  (By  Trial  Examiner)  :  We  have  had  an  ex- 
planation of  the  number  column,  the  column  headed 
"R"  and  the  column  headed  "F".  The  name  column 
is  self-explanatory  and  I  believe  you  testified,  Mr. 
O'Hare,  that  the  presence  of  a  line  drawn  through 
a  particular  name  indicates  that  at  some  time  when 
this  sheet  was  in  use,  that  individual  answered  the 
call  and  received  the  work  order? 

A.     That's  correct. 

Q.  Some  of  the  names  that  have  lines  drawn 
through  them  have  entries  in  ink  which,   appar- 
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ently,  indicate  dates.  Can  you  explain  the  signifi- 
cance of  those  dates?  [1513] 

A.  No,  I  can't  other  than  they  might  be  people 
that  are  on  the  unemployment  and  that  he  puts 
those  down  there  for  reference  if  the  imemployment 
office  calls  to  find  out  if  they  are  eligible  for  work 
or  if,  there's  been  lots  of  times  these  fellows  won't 
take  work  and  they  are  following  them  up  through 
the  unemployment  bureau  to  see  if  they  are  doing 
chiseling  that  is  the  only  thing.  I  don't  know  what 
it  is  on  there  for,  to  be  truthful,  unless  it  is  for 
that  because  we  try  to  cooperate  with  the  unemploy- 
ment office  with  the  chiselers. 

Q.  Now,  the  column  headed  "Phone  Number," 
that  would  seem  to  be  self-explanatory.  The  final 
column  is  headed  "Local  Number"  and  I  notice 
some,  from  an  inspection  of  the  various  sheets  in 
Respondents'  7  for  identification,  that  in  a  large 
number  of  cases  No.  1400  appears  there.  What 
would  that  entry  in  the  Local  column  indicate? 

A.  The  man  who  puts  it  down  simply  puts  down 
the  local  number  that  he  belong  to.  Doesn't  have 
to  put  it  down  if  he  doesn't  want  to.  You  will 
notice  every  now  and  then  they  don't  put  it  down 
there. 

Q.  Well,  if  a  man  puts  down  1400,  that  means 
he  was  a  local — a  man  of  this  particular  local? 

A.  1913,  a  member  of  1913  or  844  or  whatever 
it  happens  to  be.  You  see  on  that  sheet  different 
locals,  1478,  5063  and  1913,  563.    Those  are  outside 
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members  that  come  from  other   [1514]  locals  and 

sign  their  names. 

Trial  Examiner :    I  have  nothing  further. 

Q.  (By  Mr.  Nicoson)  :  Do  you  know  whether, 
Mr.  O'Hare  of  your  own  knowledge,  whether  there 
is  a  practice  among  the  Carpenters  to  register  at 
more  than  one  local?  A.     That  is  true. 

Q.     Each  week? 

A.  That  is  right.  I  might  say  that  they  start 
out  early  and  go  from  one  local  to  the  other  to  see 
where  the  best  chance  that  they  can  get  to  work. 
That  is  a  pri^T.lege  that  they  are  entitled  to. 

Mr.  Mcoson:  That  is  all.  You  may  cross  ex- 
amine. 

Cross  Examination 

«     -»     4^     «     « 

Q.  (By  Mr.  Heimann)  :  Mr.  O'Hare,  you  testi- 
fied that  the  agreement  that  you  had  with  the  Asso- 
ciated General  Contractors  and  the  Building  Con- 
tractors Association  states  that  the  men  must  be  in 
the  hall  the  next  morning? 

Mr.  Mcoson:  Objected  to  on  the  ground  that  is 
not  what  he  testified  to,  improper  interpretation  of 
his  testimony. 

Q.  (By  Mr.  Heimann)  :  Well,  will  you  tell  us 
what  you  did  [1515]  testify  in  that  respect? 

*     ^     *     *     ¥i 

The  Witness :    In  respect  to  what  ? 

Q.  (By  Mr.  Heimann)  :  In  respect  to  what  the 
agreement  says  as  to  the  requirement  that  men  are 
in  the  hall  the  next  morning. 
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A.  I  didn't  say  that  the  contractors  agreement 
was  that  the  men,  I  said  the  local  requires  them 
to  be  in  the  hall. 

Q.  Is  it  your  testimony  now  that  that  is  a  re- 
quirement of  the  local  and  not  of  the  contract  ? 

A.     Yes,  insofar  as  I  know,  yes.  [1516] 
***** 

Q.     Now,  you  told  Mr.  Dockery  and  Mr.  Dowdall 

that  they  had  to  sign  the  out-of-work  list,  is  that 

right?  A.     That's  right.  [1518] 

***** 

Q.  I  show  you  Respondents'  No.  7  and  call  your 
attention  to  the  words  "Permit"  in  the  lines  follow- 
ing the  names  of  Mr.  Dockery  and  Mr.  Dowdall. 
Do  you  know  who  put  these  two  words  "Permit" 
down? 

A.     I  didn't  see  these  men  sign  or  put  them  on. 

Q.     Do  you  know  who  put  the  word  "Permit" 

down?  A.     No,  I  don't  know.  [1519] 

***** 

Q.  Now,  Mr.  Dockery  showed  you  a  work  request 
from  the  superintendent  on  the  Pardee  job,  didn't 
he? 

A.  I  don't  remember  whether  Mr.  Dockery  or 
Mr.  Dowdall,  either  one  showed  me  a  work  request 
for  a  job. 

Q.     Well,  you  told  them  they  were  subject  to  fine? 

A.    I  told  them  they  were  subject  to  fine,  yes. 

Q.    What  for? 

A.  For  going  to  the  job  without  clearing  into  the 
local,  into  the  District  Council. 
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Q.  What  do  you  mean  without  clearing  into  the 
local  or  through  the  District  Council? 

A.  Men  come  in  here  from  Alaska  without  clear- 
ing. The  by-laws  say  they  must  be  cleared  before 
seeking  work. 

Q.  What  do  you  mean  by  "must  be  cleared," 
explain  that  procedure? 

A.  Must  have  a  card  in  this  local  or  is  in  some 
other  in  [1521]  the  Council,  according  to  the  con- 
stitution. 

Trial  Examiner:  We  have  had  some  testimony 
here,  Mr.  O'Hare,  that  the  process  of  getting  a 
card  into  a  particular  local,  depositing  a  card,  as  is 
the  phrase  that  has  been  used,  involved  a  transac- 
tion between  the  individual  and  the  officials  of  the 
particular  local,  and  that  the  procedure  in  the  al- 
ternative involving  a  reference  to  the  District  Coun- 
cil is  a  procedure  which  has  been  described  here  as 
taking  out  a  temporary  working  card.  Is  that  what 
you  have  reference  to? 

The  Witness:    That's  right. 

Mr.  Heimann:  Is  it  your  practice  not  to  send 
a  man  out  until  he  has  either  deposited  his  card 
or  has  obtained  a  temporary  working  card? 

The  Witness:    That  is  correct. 

Q.  (By  Mr.  Heimann) :  Now,  I'm  not  very 
familiar  with  your  by-laws  but  if  you  call  up  men 
for  a  job,  if  a  contractor  requests  them  and  they 
have  worked  for  a  contractor  before,  why  would, 
Mr.  Dockery  be  subject  to  a  fine  for  getting  a 
request  from  the  Pardee  job? 
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A.  Dockerr  would  be  subject  to  a  fine  for  not 
cleaiing  into  the  local  for  going  to  work  or  expul- 
sion from  tbe  Brotherhood.  That  is  the  way  the 
eonstitntion  reads. 

Trial  Examiner:  Well,  the  particular  question 
that  a  Mr.  Heimann  asks  is  where  was  the  particu- 
lar thing  that  was  wrong  in  Mr.  Dockery^s  proced- 
ure? 

The  Witness:    That  is  what  was  wrong. 

Mr.  Nicoson:  No,  no,  the  question  was  why  and 
he  gave  him  an  answer. 

The  Witness:    I  gave  him  an  answer. 

Trial  Examiner:    I  don^t  understand  the  answer. 

Mr.  Heimann:  The  answer  did  not  answer  my 
qnestion. 

Ililr.  Nicoson:  He  asked  why  he  had  been  sub- 
ject to  a  fine  and  he  told  him  because  he  didn't  clear 
into  the  local  as  the  constitution  provided  for. 

The  Witness:  That  is  just  exactly  the  answer. 
You  asked  me  why. 

Trial  Examiner :    I  don't  understand  that  answer. 

The  Witness:    You  don't  understand  the  answer? 

Trial  Examiner:    Xo. 

The  Witness :  Why,  to  go  further  back,  why,  they 
came  in  here,  they  didn't,  according  to  the  consti- 
tution, they  didn't  clear  into  any  local  or  did  they 
get  any  clearance  from  the  District  Council.  That 
is  the  constitution  and  by-laws.  He  asked  me  why 
that  I  told  ^Ir.  Dockery  that  he  was  subject  to  a 
fine.  That  is  why  I  told  him  he  was  subject  to  a 
fine. 
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Trial  Examiner :  Let  me  see  if  I  understand  you 
clearly.  What  Mr.  Dockery  did,  as  you  understand 
it,  was  to  go  to  the  Pardee  job  and  get  a  work 
request  before  he  had  done  either  one  of  two  things 
which  he  might  have  done? 

The  Witness:     Correct.  [1523] 

Trial  Examiner:  He  either  deposit  his  book  or 
get  a  temporary  working  card? 

The  Witness:    Correct. 

Trial  Examiner:  Is  it  a  fact  he  did  that,  that 
he  got  the  work  request  before  doing  either  one 
of  the  two  things,  the  action  which  subjected  him 
to  a  fine? 

The  Witness:  The  action  which  subjected  him 
to  a  fine  was  to  seek  work  in  the  area  where  he  was 
at  without  clearing  into  any  local  in  the  area  or 
through  the  coimcil  in  the  District  Council.  He  is 
subject  to  a  fine  or  expulsion  from  the  Brother- 
hood for  doing  such  a  thing.  The  constitution  and 
by-laws  states  that. 

Trial  Eaminer:    Very  well. 

Q.  (By  Mr.  Heimann) :  Didn't  you  tell  Mr. 
Dockery  he  was  subject  to  a  fine  for  hustling  his 
own  job?  A.     No,  I  didn't. 

Q.  At  the  time  you  told  Mr.  Dockery  and  Mr. 
Dowdall  to  put  their  names  on  the  list,  you  knew 
that  they  had  a  temporary  working  card,  did  you? 

A.     I  did  not. 

Q.     Didn't  they  show  it  to  you  ? 

A.  I  don't  remember  whether  they  showed  it  to 
me  or  not  at  that  time. 
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Q.  Well,  you  wouldn't  have  permitted  them  to 
sign  the  list  unless  they  had  either  deposited  their 
card  or  paid  the  [1524]  temporary 

A.  I  told  them  what  they  had  to  do.  I  didn't  see 
them  sign  the  list.  I  don't  know  whether  they 
signed  the  list  at  that  time.  I  told  them  what  they 
had  to  do. 

Q.     What  did  you  tell  them  they  had  to  do  ? 

A.  As  I  stated  before,  that  they  had  to  be  cleared 
through  the  Council  or  local  to  get  their  names  on 
the  list,  sign  the  list. 

Q.     In    other    words,    they    had    to    be    cleared 

through  the  local  or  through  the  Council  before  they 

could  sign  the  list? 
***** 

The  Witness:    That's  right  . 

Q.  (By  Mr.  Heimann)  :  You  stated  that  you 
did  not  tell  Mr.  Dowdall  and  Mr.  Dockery  that  they 
would  be  called? 

A.  They  would  be  called  on  the  phone,  what  do 
you  mean  "called?" 

Q.  Did  you  tell  them  that  they  would  be  called 
if  their  names  come  up? 

A.  I  never  tell  anybody  they  would  be  called. 
No,  I  didn't  tell  them  they  would  be  called. 

Q.  What  did  you  tell  them  exactly,  not  exactly, 
as  close  as  you  remember  about  the  procedure  that 
was  followed  in  respect  to  the  list,  if  anything  ? 

A.     Same  as  I  have  stated  before.  [1525] 

Q.     Would  you  state  it  again? 

A.     I  told  them  they  were  subject  to  sign  the  list 
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and  they  should  have  to  be  cleared  before  they  could 

sign  the  list. 
***** 

Q.     Did  you   follow — how  long  have   you  been 

with  Local  1400?  A.    About  14  years.  [1526] 

***** 

Q.  (By  Trial  Examiner) :  Mr.  O'Hare,  if  I  in- 
terpret your  testimony  correctly,  you  have  told  us 
that  the  out-of-work  list  that  the  union  is  currently 
maintaining  week  by  week  is,  as  you  understand, 
conducted  in  accordance  with  the  requirements  of 
these  particular  provisions  of  the  short  form  con- 
tract identified  as  Respondent  Unions'  6  that  we 
have  been  talking  about  up  to  now*?  [1528] 

A.     That's  correct.  [1529] 
«  *  *  *  * 

Q.  Now,  you  testified  that  it's  a  practice  with 
which  you  are  familiar  that  carpenters  who  are 
members  of  other  locals  may  appear  at  Local  1400 
hiring  hall  and  sign  your  list? 

A.     That's  right,  they  do. 

Q.  Are  there  any  conditions  attached  to  their 
right  to  sign,  do  they  just  walk  in  and  show  their 
membership  book  and  sign  or  are  they  required  to 
go  through  any  preliminary  procedure? 

A.  Well,  they  show  that  they  belong  in  the 
Brotherhood. 

Q.  To  what  members  of  the  Brotherhood  other 
than  members  of  Local  1400  would  that  right  ex- 
tend? A.     I  don't  know  just  what  you  mean. 

Q.     I  notice  here  some  persons  as  you  pointed 
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out  who  have  not  indicated  any  local  number  as  to 
whom  we  can  draw  no  inferences.  I  notice  others 
on  Resi)ondents'  7  who  have  indicated  such  local 
number  as  1335,  1913,  75,  25,  2375,  1052,  1506,  1478, 
583,  2435,  1565,  929,  844,  1052,  1478.  Now,  if  I 
understand  you  correctly,  persons  whose  books  are 
deposited  in  those  locals  and  who  are  currently 
paying  dues  to  those  locals  have  the  privilege  of 
walking  into  Local  1400's  hall  and  signing  the  out- 
of-work  lisf?  A.     That's  correct.  [1533] 

Q.  Now,  before  they  sign  the  out-of-work  list, 
what  do  you  require  them  to  establish  in  order  to 
establish  their  right  to  sign? 

A.  A  card,  Building  Trades  card  that  they  re- 
ceived to  show  that  their  dues  are  paid,  must  show 
before  they  go  to  work  a  paid  up  card. 

Q.  When  you  speak  about  a  paid  up  card,  what 
sort  of  card  are  you  referring  to'? 

A.  I  hope  mine's  paid.  District  Council  card,  I 
will  show  it  to  you. 

Trial  Examiner:  Let  the  record  show  that  the 
witness  indicates  a  small  card,  approximately  the 
size  of  a  large  calling  card  about  three  by  two  in 
size,  bearing  a  legend  indicating,  or  purporting  to 
show,  that  it  is  issued  by  the  United  Brotherhood 
of  Carpenters  and  Joiners  of  America,  American 
Federation  of  Labor,  Los  Angeles  County  District 
Council  of  Carpenters,  Robert  O'Hare,  president, 
Earl  Thomas,  secretary-treasurer.  On  the  back,  the 
card  states,  "Always  carry  this  card.  Revocable  for 
cause."    And  it  identifies  itself  as  a  quarterly  work- 
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ing  card  and  has  evidence  of  affiliation  with  Los 

Angeles  County  Building  and  Construction  Trades 

Council. 

Well,  then,  would  I  be  correct  in  inferring  that 
all  these  local  members  other  than  Local  1400  which 
I  just  read  off  in  the  last  column  of  Respondents'  7 
for  identification  [1534]  are  local  members  of  other 
locals  within  the  Los  Angeles  area? 

A.     That  is  correct. 

Q.  So  that  this  reciprocal  right  of  members  of 
the  Brotherhood  to  walk  into  any  member  local's 
office  and  sign  the  out-of-work  list  applies  to  mem- 
bers of  Carpenter  locals  in  Los  Angeles  County? 

A.     That  is  correct. 

Q.    Would  the  same  right  apply  to  members  of 
locals  outside  of  Los  Angeles  County? 
A.     No,   they   have   to   have,   have   to   be   cleared 
through  the  local  or  Council  in  the  area. 

Q.  And,  by  that,  you  mean  they  either  have  to 
follow  the  book  depositing  procedure  or  temporary 
working  card  procedure?  A.     That's  correct. 

Q.  Now,  with  respect  to  this  book  deposit  pro- 
cedure, we  had  some  testimony  here,  I  believe  most 
of  it  was  given  in  your  absence  by  Mr.  Dowdall 
upon  questions  by  me  as  to  how  this  book  deposit 
procedure  worked.  If  I  recall  his  testimony  cor- 
rectly, what  it  boiled  down  to  was  this:  He  indi- 
cated that  it  was  possible  for  an  individual  holding 
a  paid  up  dues  book  in  some  local  outside  of  Los 
Angeles  County  to  come  in  to  Los  Angeles  County 
with  the  fixed  intention  of  depositing  it  in  some 
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local  here  and  that  if  he  had  that  fixed  intention 
at  the  time  he  left  the  area  of  his  old  home  local, 
he  might  have  had,  or  could  have  had,  the  appropri- 
ate entry  releasing,  [1535]  releasing  his  book  for 
that  purpose  made  by  the  appropriate  officer  of  his 
old  home  local  and  that  he  could  present  the  book 
in  Local  1400  or  any  other  Los  Angeles  County 
local  with  that  entry  made  by  the  appropriate  officer 
of  his  old  home  local. 

That  is  a  procedure  that  you  are  familiar  with? 

A.     That  is  called  a  clearance  card,  yes. 

Q.  Now,  when  an  individual  has  formed  that  in- 
tention before  he  leaves  the  territory  of  his  home 
local  and  takes  care  of  all  this  paper  work  before 
he  leaves  the  territory  of  the  old  home  local  and 
comes  into  your  local,  what  procedure  do  you  fol- 
low in  order  to  establish  him  as  a  member  of  your 
local? 

A.  He  presents  the  book  to  the  secretary,  the 
secretary  looks  the  book  over  and  if  he's  a  paid  up 
member  and  presents  the  book  within  30  days  from 
the  time  of  his  clearance,  he's  accepted.  The  clear- 
ance is  torn  out  of  it,  signed  by  our  local  and  he's 
accepted  into  the  local  and  then  we  forward  the 
clearance  card  to  the  headquarters  in  Indianapolis 
that  notifies  the  local  that  he  has  left  that  "Jim 
Smith"  or  "Charlie  Jones"  has  cleared  into  Local 
1400,  Santa  Monica,  California. 

Q.  Now,  it  also  has  been  testified  here  that  it 
frequently  happens,  or  may  happen,  that  an  indi- 
vidual may  leave  the  territory  of  his  old  home  local 
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without  having  made  up  his  mind  on  this  matter  of 
depositing  his  book  and  he  may  arrive  [1536]  in  the 
territory  of  a  local  like  Local  1400  and  make  up 
his  mind  when  there  that  he  wants  to  deposit  his 
book  in  Local  1400,  but  there's  been  none  of  the 
paper  work  back  in  the  old  home  local  that  he  would 
normally  be  required  to  undertake.  What  do  you  do 
then? 

A.  If  he  wishes  to  deposit  his  book  in  our  local 
and  he  says  that  he  does,  we  will  take  his  book  and 
we  will  forward  it  to  the  local  in  the  area  where  he 
came  from,  stating  that  he  asked  for  a  clearance 
from  it  and,  in  the  meantime,  so  he  can  go  to  work 
and  he  won't  lose  any  time,  we  give  him  a  tempo- 
rary working  card  until  such  time  as  the  local  he's 
from  sends  it  in  there.  Also,  on  top  of  that,  if  he 
has  paid  three  months'  dues  and  those  two-months 
dues  are  in  that  local  and  the  months  that  he's  in 
here,  we  also  ask  for  them  to  forward  the  two- 
months  dues  to  our  local  that  they  are  not  entitled 
to  because  he  transferred  into  our  local. 

Q.  Now,  in  the  first  place  that  I  have  indicated 
where  the  individual  has  already  completed  the 
clearance  procedure  in  the  hold  home  local  and  he 
comes  to  you  with  the  appropriate  entries  made  by 
the  old  local's  appropriate  officers  and  he  indicates 
a  desire  to  deposit  the  book  in  your  local,  may  that 
individual,  if  he  is  out  of  work,  sign  your  out-of- 
work  list  immediately? 

A.     Upon  presentation  of  the  book,  yes. 

Q.     Is  there  any  fee  or  other  charge  other  than 
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the  payment  [1537]  of  current  month's  dues  that 

may  be  required  of  him? 

A.     No,  sir,  not  on  that. 

Q.  Very  well.  Now,  you  have  testified  that  if 
the  individual  forms  the  intention  of  depositing  the 
book  after  he  arrives  in  your  territory 

A.     That's  right. 

Q.    that  for  his  convenience  he  may  be  issued 

a  temporary  working  card  until  all  the  paper  work 
is  finished? 

A.  Providing  he  gives  us  his  book  to  send  it  to 
the  sister  local  that  he  comes  from. 

Q.  Is  there  any  charge  for  issuance  of  the  tempo- 
rary working  card  ?  A.     No  charge. 

Q.  Is  the  individual  in  that  situation  entitled  to 
sign  the  out-of-work  list  immediately? 

A.  Yes,  he  becomes  a  member  of  the  local  auto- 
matically because  he  has  declared  himself  to  be- 
come a  member  of  our  local  rather  than  any  other 
local  in  the  area. 

Q.  If  an  individual  comes  into  the  territory  of 
a  local  like  Local  1400  and  indicates  that  he  has 
no  desire  to  deposit  his  book  in  your  local  but  wishes 
to  hold  it  in  the  records  of  his  old  home  local  and 
maintain  dues  paying  membership  there,  if  I  under- 
stand the  purport  of  your  testimony  correctly,  he 
is  told  before  he  can  sign  the  out-of-work  list  he 
has  to  get  a  temporary  working  card  from  the  Dis- 
trict Council?  [1538] 

A.    Yes,  get  it  from  the  Council. 
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Q.  Is  there  any  charge  for  that  temporary  work- 
ing card? 

A.  I  think  there  is  a  charge  of  the  monthly  dues, 
whatever  the  monthly  dues  are. 

Q.  In  the  particular  local  in  whose  area  he 
wishes  to  work? 

A.  No,  no,  that  is  the  Council,  that  is  the  Coun- 
cil. ^ 

Q.  Now,  I  don't  know  whether  this  may  or  may 
not  be  material  but  I  would  like  to  clear  it  up  for 
the  record  for  whatever  significance  it  may  have 
anyway. 

I  think  it's  generally  known  and  I  would  cer- 
tainly assume  in  that  case,  unless  corrected,  that 
monthly  dues  payment  made  to  a  particular  local 
are  divided  in  your  financial  administration,  part 
of  the  money  being  retained  for  the  benefit  of  the 
local  and  part  of  it  being  remitted  to  the  Inter- 
national ? 

A.     That  is  per  capita  tax,  that  is  correct. 

Q.  Is  part  of  the  monthly  dues  payment  diverted 
for  the  use  of  the  District  Council  as  well? 

A.     That  is  correct. 

Q.     So  that,  actually,  there's  a  three-way  split? 

A.  That  is  correct,  per  capita  tax  to  the  District 
Council,  per  capita  tax  to  the  Headquarters. 

Q.  Very  well.  What  distribution  is  made  of  the 
fee  paid  in  connection  with  the  issuance  of  this 
temporary  working  permit?   [1539] 

A.     The  Council,  the  District  Council  has  that. 

Q.    Do  they  retain  the  full  amount? 
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A.  As  far  as  I  know,  retain  it  for  bookkeeping 
purposes. 

Trial  Examiner:    I  have  nothing  further. 

Mr.  Mcoson*? 

Redirect  Examination 

Q.  (By  Mr.  Mcoson) :  I  now  show  you  again, 
Mr.  O'Hare,  Respondents'  Exhibit  6  for  identifica- 
tion and  ask  you  whether  or  not  the  provisions  of 
Section  III  of  that  document  were  in  effect  at  the 
time  you  had  your  conversation  with  Mr.  Dockery 
and  Mr.  Dowdall  on  December  4,  1953? 

A.     To  my  knowledge,  they  were. 

Q.     I    believe    Mr.    Dowdall    testified    that    you 

handed  him  this  document,  I  think  we  have  covered 

that  at  the  time"?  A.     That  is  correct. 

***** 

(The  document  heretofore  marked  Respond- 
ents' Exhibit  No.  6  for  identification  was  re- 
ceived in  evidence.)   [1540] 


I 
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,  Californi; 


RESPONDENTS'    EXHIBIT  No.    6 

Date:  ,   195 

ARTICLES    OF    AGREEMENT 


ENTERED  INTO  BY  AND  BETWEEN. 


hereinafter  known  as  the  CONTRACTOR,  and  the  BUILDING  &  CONSTRUCTION  TRADE! 
COUNCILS  OF  THE  TWELVE  (12)  SOUTHERN  CALIFORNIA  COUNTIES,  hereinafter  knowi 
as  the  COUNCIL.  For  the  purpose  of  clarification,  the  Twelve  (12)  Southern  California  Counties  an 
herein  enumerated  as  follows:  Los  Angeles,  Inyo,  Orange,  Mono,  Riverside,  San  Bernardino,  Imperial 
Ventura,  Santa  Barbara,  San  Luis  Obispo,  Kern  and  San  Diego. 

I      ♦ 

The  CONTRACTOR  recognizes  the  COUNCIL  and  it's  affiliated  local  UNIONS  as  the  sole  anc 
exclusive  bargaining  representative  of  all  employees  of  the  CONTRACTOR  on  work  over  which  th< 
COUNCIL  has  jurisdiction,  as  such  jurisdiction  is  defined  by  the  Building  and  Construction  Trades  De 
partment  of  the  American  Federation  of  Labor. 

II 

The  CONTRACTOR,  not  being  signatory  to  any  recognized  multiple-employer  unit,  hereby  agree; 
to  accept  and  be  bound  by  all  of  the  terms  and  conditions  of  the  multiple-employer  unit  in  effect  and  a: 
recognized,  modified  and  renewed  from  time  to  time  through  collective  bargaining  by  the  COUNCIL  anc 
•it's  affiliated  local  UNIONS. 

Ill 

The  CONTRACTOR  and  the  COUNCIL  agree  that  in  the  employment  of  workmen  for  all  worl 
covered  by  this  Agreement  in  the  Southern  California  Counties  described  above,  the  following  condi 
tions  and  procedure  shall  govern: 

That  the  Local  UNIONS  shall  establish  and  maintain  open  and  non-discriminatory  employment  list! 
for  employment  of  workmen  in  the  work  and  area  jurisdiction  of  each  respective  Local  UNION  of  each 
particular  trade.  * 

That  the  CONTRACTORS  shall  first  call  upon  the  respective  Local  UNIONS  having  work  anc 
area  jurisdiction,  or  their  Agents,  for  such  men  as  they  may  from  time  to  time  need,  and  the  respective  Loca^ 
UNIONS,  or  their  Agents,  shall  immediately  furnish  to  the  CONTRACTORS  the  required  number  o; 
qualified  and  competent  workmen  and  skilled  mechanics  of  the  classifications  needed  by  th( 
CONTRACTORS. 

That  the  respective  Local  UNIONS,  or  their  Agents,  will  furnish  each  such  required  competeni 
workman  or  skilled  mechanic  entered  on  their  lists,  to  the  CONTRACTORS  by  use  of  a  written  referra 
and  will  furnish  such  workmen  or  skilled  mechanics  from  the  respective  Local  UNION'S  listings  in  th( 
following  manner: 

(a)  The  specifically  named  workmen  who  have  been  recently  laid  off  or  terminated  in  that  respective 
Local  UNION'S  work  and  area  jurisdiction  by  a  CONTRACTOR  now  desiring  to  re-employ  th< 
same  workmen  in  that  same  area  provided  they  are  available  for  employment. 

(b)  Workmen  who  have  been  employed  by  CONTRACTORS  in  the  respective  Local  UNION'S 
work  and  area  jurisdiction  within  the  multiple-employer  unit  during  the  previous  ten  (10)  years 
and  are  available  for  employment. 

(c)  Workmen  whose  names  are  entered  on  the  list  of  the  respective  Local  UNION  having  work  and 
area  jurisdiction  and  who  are  available  for  employment. 

That  reasonable  advance  notice  (but  not  less  than  24  hours)  will  be  given  by  the  CONTRACTORS 
to  the  UNIONS,  or  their  Agents,  upon  ordering  such  workmen  or  mechanics;  and  in  the  event  that  4S 
hours  after  such  notice,  the  UNIONS  or  their  Agents  shall  not  furnish  such  workmen,  the  CONTRAC 
TORS  may  procure  workmen  from  any  other  source  or  sources.  If  men  are  so  employed,  the  CONTRAC 
TORS  will  immediately  report  to  the  Local  UNIONS  having  work  and  area  jurisdiction,  or  their  Agents, 
each  such  workman  by  name. 

rv 

The  CONTRACTOR  agrees  that  workmen  employed  by  the  CONTRACTOR  or  workmen  employ 
ed  by  his  SUB-CONTRACTOR  for  a  period  of  thirty  (30)  days  continuously  or  accumulatively  within 
the  multiple-employer  unit  and  procured  in  accordance  with  Article  III  of  this  Agreement  or  procured  from 
other  sources  by  the  CONTRACTOR  or  their  SUB-CONTRACTOR  shall  become  members  of  the  ap- 
propriate craft  UNION  signatory  hereto  immediately  upon  terms  and  qualifications  not  more  burden 
(ome  than  those  applicable  at  such  times  to  other  applicants  of  such  UNION. 
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CONTRACTORS  may  transfer  workmen  in  good  standing  of  the  six  basic  crafts  from  the  jurisdic- 
tion of  one  Local  UNION  to  the  jurisdiction  of  another  Local  UNION  of  the  same  craft  up  to  the  maxi- 
mum permitted  at  the  date  of  this  Agreement  by  the  International  Constitution  and  By-Laws  of  the  craft 
involved,  but  in  any  event  not  more  than  10  per  cent  of  the  current  requirements  by  crafts  on  the  project  to 
which  the  transfers  are  to  be  made,  including  a  maximum  of  two  foremen  in  each  craft.  CONTRACTORS 
recognize  the  desirability  of  employing  workmen  in  good  standing  of  the  Local  UNION  having  jurisdiction 
to  the  greatest  possible  extent  and  it  is  the  intention  of  the  parties  that  the  Local  UNION  having  jurisdic- 
tion refers  to  the  work  jurbdiction  and  area  jurisdiction  of  all  appropriate  craft  Local  UNIONS  affiliated 
with  the  COUNCILS  covered  by  this  Agreemenf'-as  such  work  and  area  jurisdiction  shall  continue  to  be 
recognized,  accepted  and  maintained. 

VI 

Workmen  employed  by  any  CONTRACTOR,  pursuant  to  the  terms  of  this  Agreement,  and  remain- 
ing in  good  standing  in  the  craft  in  which  they  are  employed,  shall  not  be  removed  nor  transferred  by 
the  UNIONS  unless  the  prior  approval  of  the  ^NTRACTOB.  ha»  been  obtained. 

VII 

It  is  agreed  that  no  employee  working  under  this  Agreement  need  work  under  any  conditions  which 
may  be,  or  tend  to  be,  detrimental  to  his  health,  morals  or  reputation,  or  cross  any  picket  line,  or  enter  any 
premises  at  which  there  is  a  picket  line  authoriza^  by  any  of  the  Building  and  Construction  Trades  Coun- 
cils described  above  as  "COUNCIL"  or  authorized  by  any  American  Federation  of  Labor  Central  Labor 
Council,  or  handle,  transport  or  work  upon  or  wit!i,  any  product  declared  unfair  by  any  of  such  COUNCILS. 

VIII 

It  is  mutually  agreed  by  the  CONTRACTOR,  COUNCILS  and  their  affiliated  UNIONS  that  they 
recognize  the  need  of  Apprenticeship  training  and  to  this  end  shall  indenture  Apprentices  in  each  of  the 
trades  employed,  in  conformity  with  Section  1777.5  of  the  Labor  Code  of  the  State  of  California  governing 
employment  of  the  Apprentices  of  public  work. 

IX 

Upon  all  work  cither  performed  by  the  CONTRACTOR  directly  or  performed  by  his  sub-contrac- 
tor, there  shall  be  no  stoppage  of  workmen  iccouit  al  a  jurisdictional  dispute.  II~»Ryjurisdiaioiral  disjjutc 
arises,  it  must  be  settled  by  the  UNIONS  of  the  Building  &  Construction  Trades  Department  of  the  Amer- 
ican Federation  of  Labor,  on  whose  behalf  the  COUNCIL  has  executed  this  Agreement  and  the  parties 
signatory  hereto  agree  to  comply  with  the  terms  of  the  jurisdictional  settlement  immediately. 

X 

This  Agreement  shall  become  effective  at  the  date  hereof  and  remain  in  full  force  and  effect  for  a 
period  of  one  year  and  from  year  to  year  thereafter,  unless  either  party  has  given  sixty  (60)  days  written 
notice  to  the  other  party  that  it  desires  to  terminate. 

The  parties  signatory  hereto  agree  that  any  modification  of  the  terms  of  this  Agreement  regarding  pay- 
ment or  the  employment  of  workmen  employed  by  the  CONTRACTOR  signatory  hereto  or  employed 
by  any  of  hb  sub-contractors  shall  be  in  full  accord  with  the  terms  of  collective  bargaining  agreements 
reached  between  the  UNION  having  jurisdiction  over  the  work  involved  and  the  CONTRACTORS  asso- 
ciation or  trade  group  with  whom  each  respective  Local  UNION  bargains  collectively. 

CONTRACTOR  OR  FIRM:  Los  Angeles  Building  and  Construction 

Trades  Council 

532  Maple  Ave.,  Rm.  603 

Los  Angeles  IS,  Calif. 
MAdison  6-8355 


By  — 

Street  Address_ 

City Zone 


-/'^.  u^. 


„g^,  ^^  L.  A.  VIE,  Secretary 
Telephone  NmBbci:-^j,^j3  .^^^^^^^j^,a^y^..Jry-w«^ 

C\^ssilic^ii^-^--i-J^/'^-!5r^  Business  Represenutive 

State  License  Numlier ^^'   "'^  I  Local  Union  No. 


— -M— -ON  ij8iHX3  ^m^ii(y:^^:p'j'./'ff^  '"'"^ 
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Recross  Examination 
»  *  *  *  * 

Q.  (By  Mr.  Heimann)  :  You  don't  remember 
any  such  discussions? 

A.  I  don't  remember  for  sure  whether  there 
was  or  not. 

Q.     Now,  you  told  the  Trial  Examiner,  correct  me 

if  I'm  wrong,  that  the  out-of-work  list  is  conducted 

in  accordance  with  Respondents'  6,  is  that  correct? 

A.     Insofar  as  I  recollect,  yes,  sir.  [1544] 
***** 

Q.  Did  the  local  in  setting  up  the  out-of-work 
list  procedure  adhere  to  the  second  paragraph  in 
Section  III  of  Respondents'  6  ?  Just  read  it,  if  you 
wish  to.  A.     Which  one  is  that? 

Q.  That  is  the  one  that  starts,  "Local  union 
shall  establish  and  maintain  open  and  non-discrim- 
inatory employment  lists,"  and  then  it  continues. 

A.     So  far  as  I  know,  that  is  true.  [1545] 
***** 

Q.  (By  Mr.  Heimann)  :  You  testified  that — no, 
I  will  ask  another  question  first. 

Would  you  show  us  the  card  again  that  you 
showed  the  Trial  Examiner  before  that  a  member 
from  another  local  must  show  before  he  can  register 
on  the  list? 

I  don't  know  which  is  front  or  back,  but  on  one 
side  it  says,  "Quarterly  working  card,"  is  that 
correct?  A.     That  is  correct. 

Q.  On  the  other  side,  there's  a  space  for  the 
name  of  the  holder  of  the  card,  is  that  correct  ? 
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A.     That's  correct. 

Q.     Yours  says  "Robert  J.  O'Hare"  filled  in? 

A.     That  is  correct. 

Q.  And  under  that  there  are  the  printed  words, 
or  abbreviations  for  October,  November  and  De- 
cember I  A.     Correct. 

Q.  And  after  that  there's  filled  in  in  ink  a  date, 
is  that  correct?  A.     That's  correct. 

Q.  And  after  that  there's  a  stamp  at  each  line 
"Walter  Savage,"  is  that  correct? 

A.     That  is  correct.   [1546] 

Q.  Would  you  tell  us  whether  that  date  on  the 
stamp  signifies  that  you  have  paid  the  dues  for 
these  months?  A.     That's  correct. 

Q.  Would  you  tell  us  if  a  member  whose  card 
shows  that  he  has  not  paid  the  dues  for  the  current 
months  can  sign  the  out-of-work  list? 

A.    If  his  dues  are  unpaid? 

Q.     That's  right. 

A.  No,  that  isn't  true.  He  has  to  show  his  card 
when  his  name  is  called  before  he  gets  the  work 
order.  He  will  not  get  a  work  order  if  he  hasn't  got 
his  dues  paid. 

Q.    I  see. 

A.    If  he  hasn't  got  his  dues  paid  he  doesn't  get 

the  work  order.  He  can  sign  the  work  list  but 

*  *  It  *  * 

Q.     (By  Mr.  Heimann) :    Mr.  O'Hare,  will  you 

repeat  what  you  [1547]  told  the  Trial  Examiner  as 

closely  as  you  remember? 
***** 


Log.  1400,  Tin.  Bro.  of  Carp,  and  Join.      717 

(Testimony  of  Robert  J.  O'Hare.) 

The  Witness:  But  he  doesn't  get  a  work  order 
if  he  hasn't  got  his  dues  paid. 

Trial  Examiner:  Let  the  record  show  that  the 
witness'  last  response  was  in  addition  to  an  answer 
previously  given  and  interrupted  and  was  given 
after  the  record  showing  his  interrupted  answer  had 
been  read  to  the  witness. 

Q.  (By  Mr.  Heimann) :  Mr.  O'Hare,  if  an  ap- 
plicant for  employment  isn't  a  member  of  any  local 
of  the  Brotherhood  of  Carpenters,  can  he  sign  the 
list?  A.    Yes,  he  can. 

Q.  Does  he  have  to  take  out  a  temporary  work- 
ing card? 

A.  He  has  to  make  known  a  desire  that  he  will 
join  the  union  within  30  days. 

Q.    When  does  he  have  to  indicate  that  desire? 

A.     When  he  signs  the  out-of-work  list. 

Q.    How  does  he  indicate  that  desire  ? 

A.  He  simply  tells  the  man  verbally,  as  far  as  I 
know.  I  have  never  had  the  occasion  happen  but 
that  is  my  understanding  of  it.  I  know  he  can  sign 
the  out-of-work  list. 

Q.  Does  he  have  to  take  out  a  temporary  work- 
ing card  during  those  30  days?  [1548] 

A.  He  has  to  have  something  to  show  that  he 
goes  there.  He  pays  nothing  for  it.  He  gets  a  card. 

Mr.  Heimann:  May  I  have  the  answer  read 
back,  please? 

(The  answer  was  read.) 

The  Witness :  That  is  my  understanding.  I  never 
had  the  occasion  happen. 
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Q.  (By  Mr.  Heimann) :  As  far  as  you  remem- 
ber, that  never  happened? 

A.    As  far  as  I  know,  never  happened  to  me. 

Q.  Now,  you  stated  that,  and  correct  me  if  I'm 
wrong,  that  if  a  member  does  not  wish  to  deposit 
his  book,  he  must  take  out  a  temporary  working 
card  and,  for  that,  he  pays  the  dues  of  the  District 
Council,  is  that  correct? 

A.  There's  no  District  Council  dues.  He  pays  the 
work  permit  at  the  District  Council. 

Q.     And  what  is  that  fee  that  he  has  to  pay? 

A.  Not  more  than  the  monthly  dues,  the  current 
monthly  dues. 

Q.     The  monthly  dues  of  what? 

A.  Of  the  local.  District  Council,  whatever  they 
are,  the  same  in  all  locals. 

Trial  Examiner:  Now  I  understand  your  previ- 
ous answer  when  you  were  talking  about  the  dues 
of  the  Coimcil  in  response  to  an  earlier  question  of 
mine,  you  meant  the  dues  charged  by  locals  within 
that  Council's  jurisdiction? 

The  Witness:    That's  correct.  [1549] 

Q.  (By  Mr.  Heimann)  :  And  you  said  that  the 
fee  for  the  temporary  working  card  is  kept  by  the 
Council  for  bookkeeping  purposes? 

A.     That  is  my  understanding. 

Q.     That  local  is  credited  with  it? 

A.     No  local  has  not  part  of  it  at  all. 

Q.    What  do  you  mean  by  bookkeeping  purposes  ? 

A.  The  time  they  have  to  handle  it,  I  suppose,  I 
don't  know  other  than  that. 
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Q.  Do  you  know  whether  the  Council  keeps  the 
fees? 

A.  I  don't  know  whether  the  Council  sends  part 
of  it  to  Headquarters  or  not.  I  don't  know  what  the 
arrangement  is. 

Q.  I  see.  You  are  president  of  the  Council, 
aren't  you? 

A.     That's  right.  I  still  don't  do  the  bookkeeping. 

Mr.  Heimann:    No  further  questions. 

Trial  Examiner:  I  just  have  one  suggested  by 
Mr.  Heimann's  series  of  questions. 

With  respect  to  your  working  card,  at  the  time  of 
my  original  questions,  I  wasn't  interested  in  explor- 
ing the  matter  of  dues  payments  as  a  condition 
precedent  to  signing  the  out-of-work  list,  but  since 
the  problem  has  been  raised,  I  will  ask  this:  You 
have  indicated  that  an  individual  holding  such  a 
quarterly  working  card,  if  it  did  not  indicate  dues 
payments  [1550]  covering  the  period  of  time  in 
which  he  presented  himself  in  a  particular  local,  he 
would  be  permitted  to  sign  the  out-of-work  list  but 
gets  no  work  order  imtil  the  quarterly  working 
card  shows  his  dues  paid  up? 

The  Witness:  For  that  current  month,  for  the 
current  month. 

Trial  Examiner:  For  example,  if  an  individual 
made  monthly  instead  of  quarterly  payments  and 
his  working  card  showed  dues  paid  for  the  month  of 
October  and  he  presented  himself  during  October, 
he  would  be  entitled  to  sign  the  out-of-work  list  and 
to  get  a  work  order,  if  I  understand  you  correctly? 
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The  Witness:    That's  correct. 

Trial  Examiner:  If  it  showed  dues  paid  for  the 
month  of  October  and  he  presented  himself  in  No- 
vember, he  would  be  permitted  to  sign  the  out-of- 
work  list  but  get  no  work  order  until  he  showed 
dues  paid  for  the  month  of  November? 

The  Witness:    That's  correct.  [1551] 

TED  MORRIS 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows : 

Direct  Examination 

Q.  (By  Mr.  Nicoson)  :  State  your  name  for  the 
record.  A.     Ted  Morris. 

Q.    Where  do  you  live,  Mr.  Morris? 

A.  I  live  at  32660  Whispering  Palms  Trail, 
Palm  Springs. 

Q.     California?  A.     California,  yes. 

Q.    What  is  your  business  or  occupation? 

A.     I'm  a  carpenter. 

Q.  Do  you  have  any  connection  with  Carpenters 
Local  1046  of  Palm  Springs? 

A.     At  the  present  time  I'm  trustee. 

Q.  Did  you  hold  any  office  with  Local  1046  on 
about  the  15th  of  January,  1954? 

A.     I  was  a  financial  secretary  at  that  time. 

Q.  Did  you  hold  any  office  with  that  local  on 
January  7,  1954? 

A.     Yes,  sir,  I  was  financial  secretary. 

Q.     I  hand  you  a  document  which  is  in  evidence 
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as  General  Counsel's  Exhibit  30  and  address  your 
attention  to  the  signature  in  the  lower  right-hand 
corner  and  ask  you  if  you  [1552]  recognize  whose 
signature  that  is?  A.     Yes,  sir,  I  do. 

Q.  Do  you  know  Clarence  Dowdall  who  is  just 
walking  in  the  room?  A.     I  do. 

Q.  I  will  ask  you  whether  or  not  you  were  pres- 
ent in  the  local  hall  on  January  7  when  Mr.  Adams 
issued  that  card  to  Mr.  Dowdall.  A.     I  was. 

Q.  Who  was  present  besides  you  and  Mr.  Dow- 
dall and  Mr.  Adams,  if  anyone? 

A.  Well,  there  was  one  that  I  recall  that  one 
that  I  was  talking  about,  was  Leo  Cruse.  Howso- 
ever, only  the  fact  that  he  was  in  there  talking  to 
me  was  the  reason  why  I  recall  him.  However, 
there  were  probably  30  or  40  men  around  there  but 
I  don't  know  just  who  they  were. 

Q.  Was  there  a  conversation  before  this  card 
was  issued? 

A.     May  I  ask  a  question  first? 

Trial  Examiner:    Surely. 

The  Witness:  You  say  on  the  7th  of  January. 
I  want  to  get  my  dates  straight.  Is  this  the  date 
or 

Q.  (By  Mr.  Nicoson) :  This  is  the  date  which 
the  card  indicates. 

A.     The  card  was  issued 

Q.  I  will  ask  you  this,  have  you  ever  seen  tem- 
porary working  [1553]  cards?  A.     Yes,  sir. 

Q.  I  will  direct  your  attention  to  the  line  which 
is  marked  ''Date  1-7-54.'^  A.    Yes. 
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Q.  Do  you  recognize  that  as  being  the  handwrit- 
ing of  Mr.  Adams  ?  A.    Yes,  sir. 

Q.    And  that  is  the 

A.    As  financial  secretary,  I  check  all  the  books. 

Q.  And  you  are  positive  that  is  the  date  on 
which  the  card  was  issued  *?  A.    Yes,  it  is. 

Q.  Do  you  know  whether  or  not  there  was  any 
other  issuance  of  working  card  to  Mr.  Dowdall  in 
the  month  of  January,  1954*? 

A.     No,  sir,  there  was  not. 

Mr.  Heimann:  May  I  have  the  question  read 
back,  please? 

(The  question  was  read.) 

Q.  (By  Mr.  Nicoson)  :  Now,  before  that  card 
was  issued,  Mr.  Morris,  was  there  any  conversation 
between  Mr.  Dowdall  and  Mr.  Adams'? 

A.  Yes,  Mr.  Dowdall  came  in  and  asked  permis- 
sion to  sign  our  out-of-work  list  and  Mr.  Adams 
told  him  that  we  had,  it  wouldn't  do  much  good  in- 
asmuch as  we  had  better  than  60  men  on  the  list 
out  of  work  then  in  a  small  local,  around  200  men, 
[1554]  and  he  said  he  did  not  want  to  go  to  work 
but  he  did  want  to  draw  his  unemployment  which 
was  checked  through  our  local,  of  course.  So  Mr. 
Adams  allowed  him  to  sign  the  working  order.  He 
said  he  had 

Mr.  Heimann:  I  object  to  what  he  said  about 
Adams 

Q.  (By  Mr.  Mcoson) ;  Just  tell  us  what  was 
said. 

A.     After  he  said  he  didn't  care  to  go  to  work,  he 
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said  he  didn't  care  if  they  sent  all  65  men  out  ahead 

of  him,  that  he  merely  wanted  to  get  his  name  on 

the  list  so  he  could  draw  his  unemployment  so  Mr. 

Adams  allowed  him  to  put  his  name  on  the  work 

list. 

Q.    Is  that  all  the  conversation  that  you  recall? 

A.  He  asked  Clarence,  Mr.  Dowdall,  is  I  remem- 
ber, where  his  book  was  and  he  told  him  it  was  still 
in  Alaska.  That  is  one  question  that  I  remember. 

Trial  Examiner:  Mr.  Adams  asked  the  question 
and  Mr.  Dowdall  replied? 

The  Witness :    And  Mr.  Dowdall  replied,  yes. 

Q.  (By  Mr.  Nicoson)  :  Anything  further  along 
that  line? 

A.  And  he  said  he  did  not  want  to  put  his  book 
in,  that  he  was  merely  interested  in  drawing  his  un- 
employment, and  so  he  allowed  him  to  put  his  name 
on  the  list.  However,  there's  a  follow  up  on  that  I 
don't  think  you  are  interested  in  right  now. 

Q.  Anything  that  was  said  at  that  time  or 
place?    [1555]  A.    Well,   this  is 

Q.  Go  ahead  on  the  subject,  go  ahead  and  tell  us 
what  it  is. 

Trial  Examiner:  When  you  say  "Mr.  Adams  al- 
lowed him  to  sign  the  list,"  describe  what  he  did. 

The  Witness:  Mr.  Adams  put  the  work  list  over 
there  so  he  could  put  his  name  on  the  list  and, 
roughly,  I  would  say  it  was  somewhere  in  the  six- 
ties, his  name. 

Trial  Examiner:  You  saw  Mr.  Dowdall  actually 
writing  on  the  list? 
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The  Witness:    Yes,  sir. 

Trial  Examiner:    Very  well. 

Q.  (By  Mr.  Nicoson)  :  Was  there  anything  fur- 
ther said  about  the  deposit  of  the  book  ? 

A.  No,  he  merely  asked  him  where  his  book 
was  and  he  said  it  was,  as  I  recall,  he  said  it  was 
still  in  Alaska  and  he  did  not  want  to  put  it  in  our 
local. 

Q.     Anything  further? 

A.  He  did  make  some  remark  about  if  he  de- 
cided to  go  to  work,  why,  he'd  be  back  to  get  a 
working  card. 

Q.  Anything  said  at  that  time  about  a  permit, 
temporary  working  card? 

A.  I  don't  believe  I  was  in  on  the  actual  rest  of 
the  deal,  I  mean. 

Q.    At  least,  you  heard  nothing  about  that? 

A.  No,  it  being,  as  I  check  his  book,  naturally,  I 
came  upon  [1556]  it  but  I  didn't  have  any  actual 
contact  with  it,  as  I  recall. 

Q.  Is  that  all  you  recall  now  about  what  oc- 
curred at  that  time  and  place? 

A.     I  believe  that  is  all  that  I  recall. 

Q.  For  the  purpose  of  refreshing  your  recollec- 
tion, I  will  ask  you  to  state  whether  or  not  any- 
thing was  said  about,  by  Mr.  Dowdall  about  a  case 
he  had  in  Alaska?  Answer  that  yes  or  no. 

A.     Yes,  he  has  referred  to  that. 

Q.    What  did  he  say  about  it? 

A.     He  referred  there  and  every  place  else,  he 
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said  he  had  beat  them,  that  he  didn't  care  whether 

he  worked  or  not. 

Q.     Anything  else? 

Mr.  Heimann:  I'd  like  to  have  the  last  answer 
read  back,  please. 

(The  answer  was  read.) 

Trial  Examiner:  Mr.  Morris,  you  are  testifying' 
now  to  a  statement  you  now  recall  that  Mr.  Dowdall 
made  on  this  occasion  when  he  signed  the  out-of- 
work  list  on  January  7th  ? 

The  Witness:    On  that  day,  yes. 

Trial  Examiner :  That  is  the  only  day  we  are  in- 
terested in  at  this  time. 

The  Witness:    Yes. 

Q.  (By  Mr.  Mcoson) :  Did  Mr.  Adams  issue 
this  temporary  working  card  while  you  were  there, 
Mr.  Morris?  [1557]  A.    I  am  not  sure. 

Q.  Now,  did  you  see  Mr.  Dowdall  a  day  or  so 
after  this  occasion?  A.    Yes,  sir,  I  did. 

Q.    Where  did  you  see  him? 

A.    I  saw  him  in  Desert  Hot  Springs. 

Q.     What  was  he  doing? 

A.    He  was  working. 

Q.  Did  you  say  anything  to  him  about  being  to 
work? 

A.  I  never  said  anything  to  him.  I  went  over 
there  with  Brother  Leo  Cruse.  We  talked  to  the 
foreman  or  superintendent  about  going  to  work 
and  at  that  time  he  told  Brother  Cruse  that,  who 
had  spoke  to  him  formerly  to  come  to  work  the  fol- 
lowing Tuesday,  and  he  says  probably  you  can  go  to 
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work  Wednesday,  I  will  have  Brother  Cruse,  who 
lives  very  close  to  me,  let  you  know.  However,  noth- 
ing ever  came  of  it.  But  at  that  time,  before  that 
ever  happened,  why,  Brother  Dowdall  was  already 
there  and  at  work. 

Mr.  Heimann:    I'm  sorry,  I  didn't  catch  the  first 
part  of  the  answer.  May  I  have  it  read  back? 
(The  record  was  read.) 

Q.  (By  Mr.  Nicoson) :  Now,  after  that  time 
and  after  you  saw  Mr.  Dowdall  over  on  Desert  Hot 
Springs,  did  you  thereafter  have  a  conversation 
with  Mr.  Dowdall  in  which  the  Alaska  case  was 
again  mentioned  by  Mr.  Dowdall?  [1558] 

A.  No,  I  never  had  any  direct  conversation  with 
Mr.  Dowdall  at  all  after  that  date  or,  I  really  didn't 
have  any  conversation  with  him  then,  I  mean,  I  was 
in  the  office  but  I  did  hear  him  discussing  it  at  the 
union  hall  and  various  other  places  and  as  far  as 
that  is  concerned. 

Q.     Now,  let's 

A.     I  never,  not  to  me,  jjersonally,  no,  sir. 

Q.  Now,  with  respect  to  the  time  that  you  saw 
him  working  at  Desert  Hot  Springs  and  the  time 
that  you  heard  him  talking  about  this  thing  at  the 
union  hall A.    Yes,  sir. 

Q.    how  much  time  had  elapsed? 

A.  Well,  when  he  was  talking  at  the  union  hall, 
it  was  probably,  if  my  memory  serves  me  correct,  it 
was  two  or  three  days  later  that  I  observed  him 
working  in  Desert  Hot  Springs. 

Q.    Now,  maybe  we  lost  contact  here.  Did  I  un- 
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derstand  you  to  say  that  you  heard  Mr.  Dowdall 
talk  about  the  Alaska  case  on  more  than  one  occa- 
sion? A.    Yes,  I  did. 

Q.  And  the  first  occasion  was  at  the  time  he  took 
out  the  working  card?  A.    Yes. 

Q.  When  was  the  next  occasion  that  you  heard 
him  talk  about  it? 

A.  The  next  occasion  I  heard  him  talking  about 
it  was  quite  [1559]  some  time  later. 

Q.     How  much  later? 

A.     Oh,  I'd  say  three  months. 

Q.     Three  months? 

A.  Maybe  a  little  more.  Around  the  1st  of  May, 
I  believe. 

Q.  Where  was  Mr.  Dowdall  when  you  heard 
this?  A.     The  union  hall. 

Q.  Was  anyone  else  present  besides  you  and 
Mr.  Dowdall? 

A.  Yes,  Brother  Art  Jensen,  the  new  business 
agent  was  there  and  I  don't  recall  who  the  others 
around,  like  I  say,  there's  always  a  bunch  around. 

Q.    What  did  Mr.  Dowdall  say  on  that  occasion? 

A.  Well,  I  don't  recall  exactly  what  his  descrip- 
tion of  it  was. 

Q.     Give  us  the  substance  as  best  you  can. 

A.  Well,  the  only  thing  was  that  somebody,  I 
don't  know  who,  had  asked  him  the  question,  asked 
about  how  much  money  he  was  going  to  get  out  of 
them  and,  if  I  remember  correctly,  it  was  some- 
thing around  twenty-five  or  six  hundred  dollars 
that  Brother  Dowdall  estimated  that  he  would  get. 
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Other  than  that,  it  was  more  or  less  general  ques- 
tioning that  I  didn't  pay  too  much  attention  to. 

Q.  At  that  time  did  Mr.  Dowdall  say  anything 
about  going  to  work? 

A.     No,  he  didn't  say  anything.  [1560] 

Q.  Did  you  attend  any  other  conversations  either 
at  part  of  them  which  you  overheard  Mr.  Dowdall 
talk  about  the  Alaska  case*? 

A.     No,  not  that,  not  correct,  no. 

Mr.  Nicoson:  That  is  all.  You  may  cross  exam- 
ine. 

Mr.  Heimann:    May  I  have  two  minutes,  please? 

Trial  Examiner:  O.K.  While  Mr.  Heimann  is 
conferring  with  respect  to  cross  examination,  Mr. 
Morris,  I  will  ask  you  about  an  entry  on  this  tem- 
porary working  card  of  San  Bernardino  and  River- 
side Counties  District  Council  of  Carpenters  which 
you  have  been  shown  before 

The  Witness :    Yes,  sir. 

Trial  Examiner :    there 's  a  little  entry  on  the 

side  of  the  card,  "$5.00,"  a  $5.00,  do  you  know  what 
that  $5.00  represents? 

The  Witness:    No,  I  don't. 

Trial  Examiner:  On  the  basis  of  the  testimony 
already  given  in  this  record,  let  me  ask  you  if  it 
could  represent  the  amount  of  the  local  dues 
charged  within  the  territory  of  the  San  Bernardino 
and  Riverside  Counties  District  Council  of  Car- 
penters. 

The  Witness:  It  could  be,  our  dues  are  $5.00  a 
month. 
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Trial  Examiner:  You  have  no  independent  rec- 
ollection with  respect  to  what  that  particular  entry 
means  *? 

The  Witness:  No.  I  mean  it  is  $5.00  but  that 
doesn't  signify  anything  in  that  position  on  the 
card.  [1561] 

Trial  Examiner:    I  see. 

Cross  Examination 
***** 

Q.  (By  Mr.  Heimann) :  I  see.  Now,  do  you 
know  whether  during  the  time  that  you  were  in  the 
ofSce,  a  temporary  working  card  was  mentioned  be- 
tween Mr.  Adams  and  Mr.  Dowdall? 

A.    If  it  was,  I  didn't  get  in  on  it. 

Q.    In  other  words,  it  might  have  been  mentioned 

but  you  might  not  have  heard  if? 

A.     That's  correct.  [1564] 
***** 

ROY  LEE 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 
Q.     (By   Mr.    Nicoson) :     Will   you   state   your 
name  for  the  record?  A.    Roy  Lee. 

Q.    Where  do  you  reside,  Mr.  Lee? 
A.    330  Ash,  Palm  Springs. 
Q.    In  California?  A.     That  is  right. 

Q.    What  is  your  business,  your  occupation  ? 
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A.     Carpenter. 

Q.  Do  you  have  any  connection  with  Local  1046, 
Carpenters  Union? 

A.     I  do,  I'm  the  financial  secretary. 

Q.  Did  you  have  any  connection  with  Local  1046 
in  and  during  the  month  of  January,  1954? 

A.     I  was  a  trustee. 

Q.     Do  you  know  Mr.  Clarence  Dowdall? 

A.     I  do. 

Q.     Have  you  knowTi  him  for  any  period  of  time  ? 

A.    About  eight  years.  Nine. 

Q.  I  will  ask  you  whether  or  not  on  or  about  the 
19th  of  January,  1954,  you  had  a  conversation  with 
Mr.  Dowdall  in  your  home  in  Palm  Springs  ?  [1572] 

A.    Yes. 

Q.  Will  you  tell  us  who  was  present  at  that  time 
and  place  ?  A.    My  mother  and  I. 

Q.  Mr.  Dowdall  testified  in  this  record  that  he 
went  to  you  and  told  you  that  he  had  been  offered  a 
job  at  Desert  Hot  Springs  and  that  James  Adams, 
the  business  agent,  had  told  him  he  would  not  issue 
a  work  clearance  to  the  job  and  asked  you  for  ad- 
vice as  to  what  to  do.  Did  any  such  conversation  as 
that  ever  take  place  ? 

A.    No,  not  that  I  know  of. 

Q.  Mr.  Dowdall  testified  that  you  told  him  at 
that  time  and  place,  ''Mr.  Dowdall,  if  you  have  a 
job,  you  go  ahead  and  go  to  it,  go  to  work.  I  will 
see  that  Mr.  James  Adams,  there's  nothing  done 
about  it,  there  will  be  no  fine  placed  against  you  for 
going  to  work  without  a  written  request  from  him. " 
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Did  that  conversation  take  place  ? 

A.    I  would  have  no  authority  to. 

Q.  Did  you  ever  say  anything  like  that  to  Mr. 
Dowdall? 

A.    I  would  have  no  authority  to  and  I  never 

Q.    Did  you  have 

Mr.  Heimann:  I  move  to  strike  the  last  answer 
as  not  responsive.  The  witness  didn't  state  whether 
he  did  say  it  or  not. 

Trial  Examiner:  He  added  just  as  Mr.  Mcoson 
was  beginning  his  question  "and  I  never."  [1573] 

Mr.  Heimann:  I  think  the  proper  inference  can 
be  drawn  from  that.  I  withdraw  the  motion. 

Q.  (By  Mr.  Nicoson) :  Did  at  that  time  and 
place  Mr.  Dowdall  show  you  clippings  concerning 
the  Alaska  case?  A.    Yes,  he  did. 

Q.    Did  you  have  a  conversation  about  it  ? 

A.    We  did,  small  one,  yes. 

Q.  Tell  us  what  you  said  to  him  and  what  he 
said  to  you. 

A.  Well,  that  has  been  sometime  back.  He  just 
told  me  that  he  is  suing  the  Alaska  local  and  he 
expected  to  win  his  suit  and  told  me  why,  the  reason 
why. 

Q.    What  did  he  say? 

A.  He  said  that  he  had  been  in  Alaska,  I  think 
approximately  eight  months  and  he  had  bought  a 
home  there,  a  lot.  And  their  rules  there,  by-laws, 
say  that  a  member  must  be  there  one  year  in  their 
local  before  they  can  be  kept  on  during  the  winter. 
So  they,  the  steward,  I  believe  it  was,  pulled  Mr. 
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Dowdall  off  and  that  is  why  Mr.  Dowdall  sued  the 

local  because  he  owned  his  loroperty  there. 

Q.  Was  anything  else  said  about  the  Alaska  sit- 
uation at  that  time  1 

A.  Well,  I  don't,  I  believe  several  things  but  I 
just  don't  recall  how  it  would  come  about. 

Q.  I  direct  your  attention  to  on  or  about  May 
3rd,  1954,  and  in  that  connection  I  show  you  a  doc- 
ument which  is  in  [1574]  evidence  as  General  Coun- 
sel's Exhibit  31  which  purports  to  be  a  temporary 
working  card.  I  mil  ask  you  if  you  have  ever  seen 
that  card  before. 

A.    Yes,  sir,  I  did,  I  made  it  out. 

Q.  Where  were  you  when  you  made  that  card 
out? 

A.    In  the  hall  of  the  office  of  Local  1046. 

Q.    What  is  that  address  ? 

A.    339  Radio  Road,  Palm  Springs. 

Q.  Mr.  Dowdall  testified  that  you  issued  him 
that  card  while  he  visited  you  in  your  home  on  a 
Sunday.  Is  that  true  or  not  ? 

A.  No,  it  is  not  true  because  I  issued  this  to  Mr. 
Dowdall  in  the  hall  and,  if  it  comes  down  to  it, 
there  was  one  man  there  at  the  time. 

Q.    Who?  A.    Harold  Bayes. 

Mr.  Heimann :    How  do  you  spell  that  last  name  ^ 

The  Witness:    B-a-y-e-s. 

Q.  (By  Mr.  Mcoson)  :  I  will  ask  you  if  at  that 
time  and  place  you  issued  this  card  to  Mr.  Dovvxlall 
if  you  had  any  conversation  with  him  with  respect 
to  him  going  to  work.  A.    Yes. 
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Q.  Will  you  tell  us  what  you  said  to  him  and 
what  he  said  to  you? 

A.  I  asked  him  where  he  was  going  to  work.  He 
told  me  he  didn't  know  but  he  met  some  fellow  at 
the  stop  sign  and  the  [1575]  man  says,  "I'm  going 
to  pour  slab.  I  want  you  in  a  few  days." 

I  said,  ^* Where  will  it  be,  Desert  Hot  Springs?" 

He  says,  "I  don't  know.'' 

Q.    Anything  else  ?  A.    That  was  all. 

Q.  Did  you  have  any  further  conversation  with 
Mr.  Dowdall  at  that  time? 

A.  We  walked  out  on  the  porch  and  Bayes  was 
there  and  Mr.  Dowdall  was  talking  about  his  Alaska 
deal  and  said  he  could  do  this  and  that. 

Q.    What  did  he  say  he  could  do? 

A.  I  don't  know  what  he  could,  I  wasn't  very 
much  interested. 

Q.    Do  you  remember  anything  he  said? 

A.  He  said,  "I  have  paper  to  show  you  that  lo- 
cals can't  charge  the  permits." 

And  Bayes  and  he  went  across  to  his  car  and  he 
took  out  things  and  showed  them  and  I  walked 
back  in  the  office  and  15  or  20  minutes  they  both 
pulled  away.  I  was  alone  in  the  office. 

Mr.  Nicoson :    You  may  cross  examine. 

Cross  Examination 

*     *     *     •Sf     * 

Q.  (By  Mr.  Heimann) :  At  the  time  you  issued 
Mr.  Dowdall  this  docmnent,  G.C.  31,  did  you  put  the 
writing  thereon? 
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A.     I  did,  that  is  my  handwriting. 

Q.  Everything  on  there  except  for  the  G.C.  31 
that  is  in  ink? 

A.  Yes,  that  is,  everything  in  there  is  mine  ex- 
cept the  stamp.  [1578]  This,  I  guess  I  put  the  '^5" 
there,  too,  looks  like  my  handwriting. 

Q.  The  $5.00  looks  like  your  writing.  He  paid 
you  the  $5.00?  A.     He  paid  me  $5.00. 

Q.     You  asked  for  it? 

A.    Yes.  [1579] 
***** 

STEPHEN  ALBERT  MAZUREK 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examintion 

Q.  (By  Mr.  Mcoson)  :  State  your  name  for  the 
record.  A.     Stephen  Albert  Mazurek. 

Q.    Spell  your  last  name,  please. 

A.    M-a-z-u-r-e-k. 

Q.    Where  do  you  live,  Mr.  Mazurek  ? 

A.     Santa  Monica. 

Q.    What  is  your  business  or  occupation? 

A.     Carpenter  foreman. 

Q.  Do  you  have  any  connection  with  Local  1400 
of  the  United  Brotherhood  of  Carpenters  and  Join- 
ers of  America? 

A.     Trustee  of  the  local  for  the  last  15  years. 

Q.  Did  you  have  any  connection  with  Local  1400 
during  the  month  of  December,  1953? 

A.    The  same. 
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Q.    How  long  have  you  been  a  trustee  ? 

A.     15  years. 

Q.    And  you  are  a  trustee  now?  A.    Yes. 

Q.    Do  you  know  a  Jolui  Dockeryl 

A.    Yes,  I  do. 

Q.  The  evidence  in  this  case,  at  least,  to  the  pres- 
ent time  is  that  on  December  4,  1953,  you  were  in  a 
conversation  or  you  were  at  a  conversation  with  Mr. 
Dockery  and  Mr.  Clarence  Dowall  who  sits  across 
the  table?  A.    Yes. 

Q.  With  that  date  in  mind,  I  will  ask  you  if 
before  that  time  you  did  not  have  a  conversation 
with  Mr.  Dockery  at  your  home  ? 

A.    Yes,  I  did,  at  my  house. 

Q.  And  about  how  long  before  this  time  on  De- 
cember 4th  was  it  that  you  had  your  conversation, 
with  Mr.  Dockery? 

A.    As  near  as  I  can  remember,  a  couple  weeks. 

Q.  Who  was  present  at  the  time  you  had  this 
conversation  with  Mr.  Dockery  at  your  home  ? 

A.  Well,  Mr.  Dockery  and,  I  don't  remember 
the  other  guy's  name,  Tom  Rabor  or  Tabor,  some- 
thing like  that.  It  was  a  neighbor  of  his  in  the 
Valley.  I  don't  recall  the  name  right  now. 

Q.    Were  there  just  the  three  of  you  there? 

A.    Yes,  sir. 

Q.  All  right,  you  tell  us  what  was  said  and  done 
at  that  time  and  who  made  what  statements,  please. 

A.  Well,  I'm  going  to  just  say  *'Doc,"  [1585] 
that  is  what  we  all  know  him  by,  he  surprised  me  by 
coming  to  my  house  because  I  thought  he  was  still 
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in  Alaska.  And  he  come  there  for  information  in 

regards  to  going  to  work. 

Q.    What  did  he  say  about  that? 

A.  He  wanted  to  know  what  he'd  have  to  do  in 
order  to  go  to  work  due  to  the  fact  that  he  left  his, 
intended  to  leave  his  card  in  Alaska.  In  other 
words,  he  wanted  to  come  down  here  and  work  on 
a  temporary  permit  for  that  reason,  he  wanted  to 
establish  residence  in  Alaska  and  a  little  prestige  in 
the  local  and  he  couldn't  do  that  if  he  kept  going 
up  and  back  and  forth  every  spring  and  coming 
back  in  the  winter  and  not  leaving  his  book  up 
there. 

Mr.  Heimann:    May  I  inquire 

Q.     (By  Mr.  Nicoson)  :    Is  that  what  he  said? 

A.    Yes. 

Q.  You  see,  Mr.  Mazurek,  if  you  will  pardon 
me,  when  you  say  he  wanted  to  do  this  or  explain 
about  this,  that  doesn't  quite  give  the  record — 
unless  you  will  state  what  he  said,  if  that  is  what 
he  said.  So  as  near  as  you  can  remember,  if  you 
vdll  please  try  to  confine  yourself  as  to  what  was 
said  and  done.  You  probably  can't  remember  the 
exact  words  but  you  can  give  us  the  substance. 

A.  It's  been  almost  a  year  but  that  was  the  ex- 
cuse he  used,  otherwise  I  wouldn't  be  sitting  here 
trying  to  make  it  out.  I  tried  to  help  the  man  as 
near  as  I  possibly  could.  I  didn't  [1586]  know  the 
details  as  to  all  of  that  but  I  was  satisfied  he  had 
to  go  through  details  to  go  to  work  at  that  time. 

Q.    Did  you  tell  him?  A.    Yes,  I  did. 
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Q.  What  did  you  tell  him? 
A.  Again,  for  further  information,  I  called  the 
representative  which  was  Mr.  O'Hare  and  talked  to 
him  and  I  definitely  wanted  to  find  out  what  he 
would  have  to  do  and  I  was  informed  what  he  had 
to  do. 

Q.    Did  you  talk  to  Mr.  O'Hare? 
A.     Yes,  sir,  long  enough  to  ask  him  and  tell  him. 
Q.    Just  listen  to  me  and  take  my  questions  as 
they  come.  Did  you  talk  to  Mr.  O'Hare  <? 
A.    Yes. 

Q.    And  what  method  did  you  use,  by  the  tele- 
phone or  personal  contact? 
A.     Over  the  telephone. 

Q.    Over  the  telephone  from  your  home'? 
A.    Yes. 

Q.    You  talked  with  Mr.  O'Hare,  what  did  you 
say  to  him? 

A.    I  told  him  who  was  at  my  house  and  what 
the  man  wanted. 

Q.    What  did  you  say  he  wanted? 

A.  Well,  I  said  he  wanted  to  go  to  work,  just 
pulled  m  from  Alaska  and,  of  course,  we  have  a 
name  for  them  kind  of  people,  and  he  wanted  to  -o 
to  work  and  I  told  him  I  explained  [1587]  what  I 
explained  to  Dockery.  He  probably  would  have  to 
go  to  the  District  Council  and  get  a  work  permit 
which  we  could  not  issue  one.  He  was  just,  it  was 
their  business  as  far  as  we  are  concerned  because 
he  did  not  write  down  the  book  to  clear  in  because 
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he  had  cleared  out  that  local  before  he  went  to  Al- 
aska. 

Trial  Examiner:    Cleared  out  of  Local  1400? 

The  Witness:  Cleared  out  of  1400  and  didn't 
seem  fit  to  want  to  bring  his  book  down  here  in 
order  to  clear  back  in  again  which  is  our  rules  ac- 
cording to  the  constitution. 

Q.  (By  Mr.  Nicoson)  :  That  is  what  you  told  Mr. 
O'Hare?  A.     That's  right. 

Q.  What  you  have  just  stated,  is  that  what  you 
told  Mr.  O'Hare? 

A.  I  didn't  tell  him  all  of  that  because  I  didn't 
have  to  tell  him,  he  understands  that. 

Q.  After  you  talked  with  Mr.  O'Hare,  did  you 
tell  Mr.  Dockery  anything? 

A.  Well,  I  think  I  just  repeated  what  Mr. 
O'Hare  had  told  me  on  the  phone  what  he  would 
have  to  do. 

Q.     Tell  us  what  you  told  Mr.  Dockery. 

A.  That  he  would  have  to  go  to  the  District 
Council  and  get  a  working  permit  from  the  District 
Council  because  we  couldn't  issue  one  because  he 
hadn't  established  residence  anywhere  in  our  terri- 
tory or  anywhere  in  our  jurisdiction.  [1588] 
***** 

Q.    How  long  have  you  known  Mr.  Dockery? 
A.     Roughly,  I  would  say  about  four  years. 
Q.    Now,  Mr.  Mazurek,  in  these  four  years  that 
you  knew  Mr.  Dockery,  had  you  worked  with  him? 
A.    Quite  a  bit  of  that  time,  yes. 
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Q.  Had  you  seen  him  in  and  around  the  union 
hall  on  more  than  one  occasion? 

A.  As  far  as  I  can  recall,  I  think  only  a  couple 
times  that  I  saw  Dockery  at  the  local. 

Q.    Did  he  attend  meetings?  A.    No. 

Q.  In  that  four  years  that  you  knew  him,  did 
you  know  of  any  occasion  when  he  worked  out  of 
Local  1400 's  ofi&ce? 

A.  Yes,  quite  often.  He  was  in  our  territory 
because  he  worked  with  myself  and  several  of  the 
boys  from  the  local  and,  naturally,  when  you  get 
a  gang  together  like  that  you  try  to  keep  them  to- 
gether so,  therefore,  he  was  available  and  he  lived 
out  in  Reseda — not  Reseda,  but  Agoura,  something 
like  that. 

Q.  I  show  you  a  document  which  has  been 
marked  Respondents'  Exhibit  7  for  identification 
and  ask  you  to  look  at  it  and  see  if  that  document, 
or  one  similar  to  it,  is  familiar  to  you. 

A.  It's  very  familiar  but  I  was  just  looking 
for  my  name  on  [1589]  here  supposed  to  be  on  here 
someplace.  We  see  this  all  the  time  in  the  office. 

Q.  I  direct  your  attention  to  Page  3,  Line  96, 
and  ask  you  if  that  is  your  name  on  there. 

A.    Yes,  it  is. 

Q.  I  want  to  direct  your  attention  to  the  top  of 
the  page  there,  the  typing  in  there,  which  you  will 
see  some  dates,  you  notice  those?  A.    Yes. 

Trial  Examiner:  You  are  speaking  about  the 
top  of  the  first  page? 

Mr.  Nicoson:    The  top  of  the  first  page  and  the 
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top  of  the  third  page.  As  a  matter  of  fact,  the  top 

of  all  pages  except  the  last  one  has  dates  typed  on 

them. 

The  Witness:    December  1  through  8,  '53. 

Q.  (By  Mr.  Nicoson) :  And  the  sheet  on  which 
you  put  your  name  has  the  date  on  the  top  of  it  in 
red  ink  typed  on  it,  isn't  that  right? 

A.    Yes,  sir. 

Q.  Have  you  ever  seen  any  of  those  kinds  of 
paper  sheets  around  the  office  of  1400  ? 

A.    Yes,  sir,  quite  a  few  of  them. 

Q.    Do  you  know  how  often  they  are  made  up? 

A.  They  are  made  up  every  Tuesday  morning, 
7:30,  when  we  start  [1590] 

Q.  And  do  you  know,  all  the  sheets  that  you 
have  seen,  have  they  all  had  a  date  at  the  top  like 
that?  A.    Yes,  sir. 

Q.  Showing  the  week  for  which  they  are  in 
force?  A.     That's  right. 

Q.    That  is  the  usual  practice  followed  so  far 

as  you  know  ?  A.    Yes,  sir. 

Q.    That's  right?  A.     Correct. 

»  *  »  *  * 

Q.  (By  Mr.  Mcoson)  :  During  the  time  you  [1591] 
knew  Mr.  Dockery  and  he  worked  out  of  Local 
1400,  was  that  system  of  the  work  list  such  as  is 
now  before  you.  Respondents'  7,  was  that  being 
used  at  that  time  ?  A.    Yes,  sir,  it  was. 

Q.  Do  you  know  how  long  that  system  has  been 
used? 
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A.     Oh,  that's  probably  been  this  last  six,  seven 

years,  quite  a  while. 
***** 

Q.  (By  Mr.  Mcoson) :  During  this  period  of 
time,  this  four  years  you  have  talked  about,  have 
you  had  the  experience  with  these  lists  as  to  how 
they  worked  and  the  routine  that  accompanies 
them?  A.    Yes,  I  have. 

Q,    Will  you  tell  us  what  that  is? 

A.  Well,  for  instance,  now,  here — can't  read 
some  of  this  writing  here — ^but  after  Tuesday  morn- 
ing, it's  when  the  list  is  made  out  and  if  there's  any 
calls  happen  to  come  in  from  any  contractors  from 
this  vicinity  and  wants  men,  the  dispatcher  starts 
at  the  top  of  the  list  and  calls  the  names.  [1592] 
And  if  they  are  not  there,  he  keeps  on  going  down 
until  he  gets  the  amount  of  men  called  for.  Some- 
times you  get  a  order  for  two  m.en,  sometimes,  they 
want  a  half  a  dozen  and  sometimes  more.  And  go 
on  down  the  list  until  he  fills  that  list  with  the  men 
that  are  there  at  the  present  time. 

Q.  Do  you  know  what  happens  in  the  event  that 
a  man's  name  is  called  and  he  isn't  present,  what 
happens  to  his  position  on  the  list  ? 

A.    Well,  he  just  stays  in  that  position. 

Q.  Now,  when  a  man's  name  is  called  for  an 
available  job,  do  you  know  whether  or  not  he  is  re- 
quired to  take  that  job? 

A.  No,  not  necessarily,  if  he  don't  want  it,  if  it's 
too  far. 
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Q.  If  he  doesn't  take  the  job  does  anything  hap- 
pen to  his  position  on  the  list? 

A.     No,  he  stays  right  there. 

Q.  I  believe  you  stated  that  system,  this  list  sys- 
was  in  effect  during  the  four  years? 

A.    Oh,  yes. 

Q.     That  is  what  you  are  testifying  about? 

A.    Yes. 

Q.  And  during  the  same  time  which  you  knew 
Mr.  Dockery  to  be  working  in  and  out  of  Local 
1400?  A.    Yes,  sir. 

Q.  I  will  ask  you  if  you  know  what  the  custom 
and  practice  is  with  respect  to  what  the  men  should 
do  in  order  to  make  [1593]  themselves  available  for 
calls  that  come  in? 

A.  Well,  our  office  opens  down  there  at  7:00 
o'clock  in  the  morning  and  the  men,  if  they  wish, 
they  can  come  in  at  that  time  and  wait  for  the  calls 
to  come  in  which  they  do  as  a  rule  if  they  are  anxi- 
ous to  go  to  work  and  want  to  work. 

Q.  State  whether  or  not  that  is  a  general  routine 
practice.  A.    Yes. 

Q.  Do  you  know  whether  or  not  that  is  common 
knowledge  among  the  members?  A.    Yes,  it  is. 

Mr.  Heimann:  I  object  to  the  question  as  calling 
for  a  conclusion. 

Trial  Examiner:  The  question  is  whether  he 
knows.  Your  answer  is  that  you  do  know? 

The  Witness:  Yes,  I  know  that  it's  common 
knowledge. 

Q.     (By  Mr.  Nicoson)  :    How  do  you  know  that? 
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A.  Due  to  the  fact  that  it's  been  in  effect  so 
long  and  quite  a  few  of  the  locals  have  sent  through 
that  list.  I  think  if  you  dig  them  up  for  the  last 
four  or  Rve  years,  you  find  everybody's  names  on  it 
and  it's  the  system  we  used  there  and  intend  to  con- 
tinue using  it.  We  find  it's  a  good  system  and  the 

majority  of  the  brothers  are  satisfied  with  it.  [15941 
*****  "-J 

Q.  (By  Mr.  Mcoson) :  After  you  had  the  con- 
versation with  Mr.  Dowdall  and  Mr.  Dockery  there 
in  the  parking  lot,  did  you  thereafter  see  Mr.  Dock- 
ery on  the  job,  A.    Yes. 

Q.    And  where  was  that  job? 

A.  Well,  I  can't  give  you  an  address  of  the  num- 
ber. It's  Sawtelle  and  National  Boulevard,  West 
Los  Angeles. 

Q.  That  is  a  job  on  the  Zoss  Construction  Com- 
pany? A.    Yes. 

Q.    Did  Mr.  Dockery  work  on  that  job? 
A.    Yes,  he  did. 

Q.  Do  you  recall  when  he  came  on  the  job,  about 
when? 

A.  I  would  say  somewhere  around  the  first  of 
February,  as  near  as  I  could  recall. 

Q.  I  show  you  a  document  which  has  been 
marked  for  the  record  Respondents'  Exhibit  3  for 
identification  and  ask  you  to  look  at  it  and  see  if 
you  recognize  what  it  is. 

A.  Yes,  sir,  I  do,  it's  a  regular  work  order 
When  a  man  is  sent  out  on  the  job  he  brings  that 
out,  or  a  duplicate  of  it,  on  the  job. 
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Q.  Did  you  see  one  of  those  in  connection  [1599] 
with  Mr.  Dockery's  job  on  the  Zoss  Construction 
Company  ? 

A.  No,  I  didn^t  because  they  usually  are  left 
with  the  timekeeper.  They  don't  come  out  on  the  job. 

Mr.  Heimann :    Will  you  talk  a  little  louder  ? 

The  Witness:  I  say  they  do  not  send  it  out  on 
the  job.  They  are  picked  up  by  the  timekeeper  or  the 
man  that  puts  down  the  dope  in  regard  to  the  man's 
social  security  number,  address,  and  all  that. 
Usually  stays  in  the  office. 

Q.  (By  Mr.  Nicoson) :  Were  you  a  foreman  on 
that  job?  A.    Yes,  sir. 

Q.  Did  Mr.  Dockery  work  under  your  super- 
vision? A.    Yes,  sir. 

Q.  Do  you  recall  that  Mr.  Dockery  left  that  job 
sometime  later? 

A.    Yes,  he  did.  I  don't  recall  the  date  but  that 

is  when  he  quit  the  job  to  pack  up  to  go  back  to 

Alaska  which  was 

Q.    Did  he  tell  you  that?  A.    Yes.  [1600] 

***** 

HARVEY  WRAY 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 

Q.  (By  Mr.  Nicoson) :  Will  you  state  your 
name  for  the  record?  A.    Harvey  Wray. 

Q.  What  is  your  business  or  occupation,  Mr. 
Wray?  A.    Carpenter.   [1620] 
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Q.    Where  do  you  live?  A.    Palm  Springs. 

Q.  Are  you  a  member  of  Local  1046  of  the  Car- 
penters in  Palm  Springs?  A.     I  am,  yes,  sir. 

Q.  Do  you  know  Clarence  Dowdall  who  sits 
across  the  table  from  me?  A.     Yes,  sir,  '44. 

Q.     Since  1944?  A.    Yes,  sir. 

Q.  I  will  ask  you  if  on  or  about  the  month  of 
March,  1954,  that  you  had  a  conversation  with  Mr. 
Dowdall  in  your  home?  A.    Yes,  sir. 

Q.  And  who  was  present  besides  you  and  Mr. 
Dowdall? 

A.  A  friend  of  mine.  He  and  I  were  playing 
gin  rummy,  Mr.  Clyde  Wright. 

Q.     Clyde  Wright? 

A.    He  was  a  member  of  our  local  at  that  time. 

Q.  Will  you  tell  us  what  was  said  there  among 
the  three  of  you  and  done  and  tell  us  who  made 
the  statements? 

A.  Well,  Clarence,  as  we  always  call  him,  Mr. 
Dowdall,  he  says  he  wanted  to  show  me  some  papers 
and  letters.  We  were  playing  gin  rummy  and  I 
told,  he  wanted  to  show  me  some  papers  he  had, 
this,  that  and  the  other,  he  had  in  Alaska,  a  column 
clipped  out  of  the  newspaper,  wanted  me  to  read 
that,  this  [1621]  that  and  the  other,  the  Taft-Hart- 
ley stuff  he  had  and  I  told  him  I  wasn't  interested, 
to  read  it  himself.  So  he  read  a  lot  of  stuff,  you 
know,  and  one  thing  and  another.  So  I  asked 
Clarence  if  he  was  working  and  he  said,  no,  he  didn't 
care  whether  he  worked  or  not. 

"Hell,"  he  says,  "I  can  make  more  money  suing 
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the  locals,  make  more  money  drawing  unemploy- 
ment and  suing  the  locals." 

That  was  about  the  biggest  part  of  it. 

Q.  Do  you  recall  if  anything  further  was  said 
at  that  time? 

A.  Well,  he  did  say  that  if  he  got  a  chance,  that 
our  local,  that  he  thought  our  business  agent  was 
using  a  lot  of  dictatorship  and  he  would  bust  it  if  he 
could  get  a  chance  at  it  like  he  was  doing  1400.  I 
didn't  know  1400,  what  that  is,  but  I  hunted  it  up 
in  the  by-laws. 

Mr.  Heimann:  Would  you  please  read  that  an- 
swer back? 

(The  answer  was  read.) 

Q.  (By  Mr.  Nicoson) :  What  did  he  say  about 
1400? 

A.     He  just  said  that  he  was  suing  1400.    He  had 

a  suit  against  them  and  had  a  friend  lawyer  in 

Los  Angeles  looking  up  his  business  for  him.  [1622] 
***** 

LEO  KRUSE 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, being  first  duly  sworn,  was  examined  and  testi- 
fied as  follows: 

Direct  Examination 

Q.  (By  Mr.  Mcoson) :  Give  your  name  to  the 
reporter.  A.     Leo  Kruse,  K-r-u-s-e 

Q.     Where  do  you  live? 

A.     Palm  Springs,  California. 

Q.     What  is  your  business  or  occupation? 

A.     Carpenter. 
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Q.  Do  you  have  any  connection  with  Local  1046 
at  the  Carpenters  Union  in  Pahn  Springs? 

A.  Not  as  of  now,  sir,  no,  sir.  As  an  officer, 
you  mean? 

Q.    No,  any  connection? 

A.    I  work  out  of  there. 

Q.     You  are  a  member  of  that  organization  ? 

A.    Yes,  sir. 

Q.     Have  you  been  an  officer  of  that  organization? 

A.    Yes,  sir. 

Q.    What  officer  have  you  been? 

A.    Financial  secretary.  [1637] 

Q.    When  were  you  financial  secretary? 

A.    In  1952. 

Q.  I  show  you  a  document  which  has  been 
marked  Respondents'  Exhibit  5  for  identification 
and  direct  your  attention  to  the  first  page  thereof, 
to  the  signature  of  the  financial  secretary.  Is  that 
your  stamp,  is  it?  A.    Yes,  sir. 

Q.  Was  that  put  on  there  while  you  occupied 
that  office?  A.     Yes,  sir. 

Q.  Now,  I  show  you  another  document  which, 
for  the  purpose  of,  which  is  in  evidence,  I'm  sorry, 
as  General  Counsel's  Exhibit  30  which  is  the  tempo- 
rary working  card  of  Mr.  Clarence  Dowdall  issued 
by  Mr.  James  Adams,  the  business  agent  of  Local 
1046  on  the  7th  of  January,  1954.  I  direct  your 
attention  to  that  date  and  ask  whether  or  not  you 
were  in  the  union  office  at  the  time  that  card  was 
issued,  do  you  recall  that? 
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A.  I  wasn't  right  in  the  office.  I  was  right  on 
the  outside  of  the  hall. 

Q.     Standing  in  the  doorway?  A.    Yes,  sir. 

Q.     Was  Mr.  Dowdall  there?  A.    Yes,  sir. 

Q.     Mr.  Dowdall  and  Mr.  James  Adams? 

A.     Yes,  sir. 

Q.     Mr.  Ted  Morris?   [1638]  A.    Yes,  sir. 

Q.     And  yourself?  A.    Yes,  sir. 

Q.  Did  ]\Ir.  Adams  and  Mr.  Dowdall  have  a  con- 
versation about  this  card? 

A.     Well,  yes,  sir,  they  did. 

Q.  Will  you  tell  us  what  Mr.  Dowdall  said, 
what  Mr.  Adams  said  and  what  was  done,  if  any- 
thing ? 

A.     Mr.  Dowdall.    I  got  the  impression 

Q.  Not  that  you  got  the  impression,  what  he 
said.        A.     He  wanted  a  temporary  working  card. 

Q.    Is  that  what  he  said?  A.    Yes,  sir. 

Q.    Go  ahead. 

A.     So  he  could  draw  his  unemployment. 

Q.     Go  ahead.    Anything  further? 

A.  And  Mr.  Adams  informed  him  that  there  was 
over  60  men,  something  between  60  to  65,  in  the 
60's,  anyway,  out  of  work,  that  it  was  not  customary 
to  issue  temporary  working  cards  to  anyone  to  get 
a  job  when  we  had  so  many  men  out  of  work  at 
home  that  was  paid  up  men  in  our  own  organization. 

Mr.  Heimann:  Just  a  minute,  can  I  have  the 
answer  read  back? 

Trial  Examiner:    Read  the  record,  please. 
(The  answer  was  read.)  [1639] 


Loc.  1400,  Vn.  Bro.  of  Carp,  and  Join.      749 
(Testimony  of  Leo  Kruse.) 

Q-  (By  Mr.  Nicoson) :  Was  anything  further 
said  along  this  line,  just  tell  us  the  complete  eon- 
versation  ? 

A.  At  the  time  I  turned  and  walked  outside  on 
tne  porch. 

Q.  Did  you  hear  whether  or  not  Mr.  Dowdall 
said  anything  about  going  to  work? 

A.  No,  sir,  he  didn't,  not  that  I  heard  anything 
about  it.  ^ 

Q.  You  have  known  Mr.  Dowdall  for  some  period 
ot  time,  haven't  you?  A.    Yes,  sir. 

Q.    Worked  with  him  on  the  job?  A.    1947. 

Q.  Has  he  ever  discussed  with  you  his  partici- 
pation m  the  case  in  Alaska? 

A.    Well,  he  had  talked  about  it,  yes,  sir. 

Q.    More  than  once?  A.    Yes,  sir. 

Q.    About  how  many  different  times  ^ 

A.    Well,  on  the  job  I  was  on  with  him,  it  was 
constant  conversation  about  it. 

Q.    And  at  other  times? 

I./'  .7"';?!'"'  ^'''  ''"■'  ^''°"*  ''^^^y  t™e  I'd  meet 
him,  there'd  be  a  discussion  about  it. 

tl.^f\  ^l^J""  "''''■  ^^^  *°  ^°"  ^^°"t  ^«y  lawsuits 
that  he  had  engaged  in  ?  A.    Well [1640] 

Mr.  Heimann:    I  object  to  anything  about  the 
Alaska  case. 

Trial  Examiner:    Objection  overruled 
tion?'  ^'™''™^    *^^^  ^  ^^^^  ^  continuing  objec- 
Trial  Examiner:     You  may  have  a  continuing 
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objection  as  to  this  particular  conversation.     For 

the  record,  the  objection  is  overruled. 

Q.  (By  Mr.  Nicoson) :  Did  he  ever  say  any- 
thing about  any  lawsuits'? 

A.  Yes,  sir,  he  told  me  about  the  lawsuit  in 
Alaska  and,  also,  said  he  wasn't  afraid  of  them, 
had  in  the  number  of  20's,  or  something  like  that 
lawsuits,  standing  right  up  at  the  saw  one  day  at 
noon,  right  after  we  got  through  eating  dinner. 

Q.     What  was  that,  about  20  lawsuits'? 

A.  Well,  he  had  more  or  less  lawsuits,  gave  me 
the  impression  that  other  men  was  afraid 

Mr.  Heimann:  Just  a  minute.  May  the  impres- 
sion go  ouf? 

Mr.  Nicoson:    That  may  go  out,  of  course. 

Q.     (By  Mr.  Nicoson):    What  did  he  say'? 

A.     Tried  to  impress  me,  I  would  think. 

Q.     What  did  he  say*? 

A.     He  said  he  had  a  lot  of  lawsuits. 

Q.     Did  he  tell  you  how  many? 

A.  Around  the  number  of  20,  I  think  it  was. 
***** 

Trial  Examiner:     On  the  record. 

During  the  discussion  off  the  record,  it  developed 
that  Mr.  Jensen,  the  present  business  agent  of  Local 
1046  is  present  in  the  hearing  room,  but  counsel  for 
the  respondents  has  no  present  intention  with  re- 
spect to  calling  him  as  a  witness  and  pursuant  to  an 
understanding  previously  reached  during  an  off 
the  record  discussion  and  for  the  convenience  of  the 
parties,  a  concensus  was  reached  to  the  effect  that. 
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upon  the  invitation  of  respondent  counsel,  that  he 
had  completed  his  presentation  for  the  day,  we 
would  recess  until  tomorrow  so  he  could  determine 
the  availability  of  further  witnesses  for  the  re- 
spondents. 

In  the  light  of  that  understanding  and  on  the 
basis  of  Mr.  Mcoson's  indication  that  he  did  not 
intend  to  call  Mr.  Jensen  as  a  witness,  I  indicated 
during  the  discussion  off  the  record  that  I  might 
wish  to  call  Mr.  Jensen  as  a  Trial  Examiner's  wit- 
ness. Upon  the  general  understanding  which  I  did 
not  state  off  the  record  but  now  state  it  that  Mr. 
Jensen,  as  a  responsible  official  of  the  union,  might 
be  in  a  position  to  answer  certain  inquiries  that  I 
have  been  pursuing  with  the  witnesses  who  were 
just  on  the  stand,  and  for  that  purpose,  in  the  ab- 
sence of  any  indication  by  the  respondents  that  they 
wish  to  call  Mr.  Jensen  as  a  witness,  I'd  like  to 
call  him  since  he  is  here  and  may  not  be  available 
at  a  later  date  as  the  trial  Examiner's  witness. 

Mr.  Mcoson:     There's  no  objection  to  that.     I 

might  state  that  one  of  my  reasons  for  not  calling 

Mr.   Jensen  was  that  he  was  not  business  agent 

when  these  things  which  have  become  a  part  of  this 

case  occurred.  [1649] 
♦  *  ♦  *  » 

ARTHUR  JENSEN 
a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 
Q.     (By  Trial  Examiner)  :    State  your  name  for 
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the  record.  A.     Arthur  Jensen,  J-e-n-s-e-n. 

Q.     Where  do  you  live  sir? 

A.     I  live  in  Banning,  California. 

Q.     Do  you  have  any  connection  with  Local  1046? 

A.     At  the  present  time  I'm  business  agent. 

Q.    I  see.    When  did  you  become  business  agent  ? 

A.     I  took  office  July  2nd  of  this  year. 

Q.  Did  you  have  any  official  connection  other 
than  membership  wdth  Local  1046  prior  to  July  2  ? 

A.    Yes,  sir. 

Q.     What  was  that? 

A.     I  was  president  of  the  local. 

Q.    When  did  you  become  president? 

A.  I  became  president,  well,  it  was  a  little  over 
a  year.  I  took  the  expired  term,  I  was  vice-presi- 
dent, then  I  took  the  expired  term  and  finished  the 
term  for  the  president  who  moved  away  and  then 
I  served  a  whole  year  as  president  by  being  elected. 

Q.  That  was  the  year  just  before  July  2,  this 
year,  when  you  [1650]  w^ere  elected  business  agent? 

A.    Yes. 

Q.  During  the  time  that  you  served  Local  1046 
as  president,  was  there  in  use  a  system  of  registra- 
tion or  sign  up,  if  I  can  call  it  that,  on  what  was 
known  as  an  out-of-work  list?  A.    Yes,  sir. 

Q.  There  has  been  presented  here  in  this  hear- 
ing room  an  out-of-work  list  for  Local  1400  which 
appears  to  be  a  printed  form  with  certain  entries 
added  by  typing. 

Did  Local  1046  have  a  similar  form? 

A.    In  the  number — may  I  answer  it  this  way,  a 
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few  years  ago  we  had  a  board  similar  to  this  and 
on  this  board  there  was  a  place  for  a  man  to  write 
his  name  and  it  worked  this  way  here :  his  name,  and 
when  he  went  to  w^ork,  that  was  taken  off  and  every 
time  a  man  went  to  work,  then  this  would  gradually 
slide  up. 

Q.    The  names  below  his  would  be  moved  up? 

A.  Moved  up  and  then  the  last  few  years  we 
had  a  form  similar  to  this  only  we  don't  have  local — 
it  is  written  on  regular  paper  with  Local  1046  sta- 
tionery with  the  heading  on  it  and  each,  there's  a 
place  for  date  similar  to  this. 

Q.    In  the  upper  right-hand  corner? 

A.  And  each  man  writes  his  name  down.  Number 
one  writes  his  name  there  and  it  goes  down  just 
like  this  form. 

Q.  The  numbers  are  already  written  or  typed 
on  the  sheet,  [1651]  or  does  each  man  put  the  num- 
ber in  as  he  puts  his  name  down? 

A.    Each  man  puts  his  number  there. 

Q.  In  other  words,  if  he  saw  the  last  entry  was 
16,  he  puts  17  and  signs  his  name? 

A.     He  puts  17  and  signs  his  name. 

Q.  Was  that  system  used  in  the  last  five  months 
of  1953  and  the  fi.rst  three  months  of  1954? 

A.    Yes,  sir. 

Q.  So  that  as  Mr.  Dowdall  testified  in  this  pro- 
ceeding that  on  January  7,  1954,  he  signed  the  out- 
of-work  list  as  No.  61,  it  would  mean  that  he  signed 
a  sheet  of  Local  1046  stationery  in  No.  61  spot  as 
you  previously  indicated?  A.    Yes. 
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Q.  Does  the  list  contain  any  indication  or  are 
the  men  required  to  give  any  indication  as  to 
whether  they  are  signing  as  1046  members  or  as 
members  of  another  unit  of  the  Brotherhood? 

A.  Well,  if  a  member  comes  in  from  any  other 
local,  why,  which  I  don't  think  we  have  had  very 
many  of  them,  they  would  have  to  put  their  local 
affiliation  on  there,  their  number. 

Q.  Would  they  be  asked  to  do  that  by  the  per- 
son who  is  handling  the  dispatching  or  who  has 
custody  of  the  list? 

A.    Well,  he  should  do  that  himself. 

Q.  The  point  I'm  making  is  this.  Respondents'  7 
for  identification  contains  a  space  on  the  printed 
form,  a  column  [1652]  headed  "Local  Number'^ 
which  most  people  signing  such  a  list,  I  assume, 
would  fill  in,  if  they  cared  to,  with  the  appropriate 
local  number.  A.    Local  number. 

Q.  Did  you,  using  a  piece  of  blank  stationery, 
how  would  the  individual  from  a  foreign  local  know 
that  he  would  have  to  put  that  information  down? 

A.  Well,  if  the  first  man  usually  puts  down 
Local  1046  and  then  they  copy  it  either  with  little 
marks  or  they  write  it  up. 

Q.  When  you  say  "little  marks,"  you  mean  ditto 
marks?  A.    Ditto  marks. 

Q.  Do  you  have  any  personal  knowledge  as  to 
what  the  employment  situation  was  affecting  mem- 
bers of  Local  1040  in  the  first  three  months  of  1954  ? 

A.    Yes,  sir. 

Q.     What  was  your  information  in  that  regard? 
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A.  Majority,  we  had  a  list,  that  is,  from  Christ- 
mas until  the  spring  months,  ranging  from  50  to  70 
members  out  of  work. 

Q.  When  you  say  50  or  70  members  were  out  of 
work,  are  you  referring  to  the  number  of  persons 
signed  up  on  the  out-of-work  list  or  other  knowl- 
edge that  came  to  you  from  other  sources'? 

A.     That  is  on  the  list. 

Q.  Do  you  have  any  personal  knowledge  as  to 
the  extent  to  which  persons  named  on  the  list  were 
being  dispatched  with  work  orders  during  that 
three-month  period,  did  you  have  [1653]  occasion 
to  observe  the  circumstances  under  which  an  indi- 
vidual might  have  been  given  a  work  order  and 
sent  out  on  the  job  from  the  union  hall? 

A.  Every  week  we  had  a  new  list  and  if  there 
were  men  sent  out,  of  course,  the  ones  down  below 
would  be  up  further. 

Q.  Yes,  but  were  there  occasions  during  the 
three-month  period  when  you  were  in  the  hall  and 
actually  saw  persons  being  sent  out? 

A.     Not  to  my  knowledge,  no. 

Q.  Were  you  yourself  working  regularly  at  that 
time  or  were  you  in  the  hall  a  good  portion  of  the 
timel 

A.  Living  in  Banning,  I  don't  go  down  every 
day.  I  was  working  for  a  contractor  and  we  were 
doing  remodeling  and  I'd  work  for  him  whenever 
he'd  have  a  remodeling  job. 

Q.  Did  you  have  any  personal  knowledge  at  the 
time  that  you  were  president  of  the  union  as  to 
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the  extent  to  which  Local  1046  had  contractual  ar- 
rangements with  contractors  working  in  the  terri- 
tory of  the  jurisdiction  of  1046? 

A.  Well,  in  all  locals  it  is  the  arrangement  with 
anybody  on  this  agreement  to  call  to  the  local  for 
men. 

Q.  First  of  all,  let  me  ask  this,  did  you  happen 
to  have  any  personal  knowledge  as  to  whether  there 
were  contractors  currently  at  work  on  various  jobs 
in  the  jurisdiction  who  did  have  some  sort  of  an 
agreement  with  1046?  A.    Yes,  sir.  [1654] 

Q.  There  has  been  testimony  here  not  with  rela- 
tion to  San  Bernardino  and  Riverside  Counties,  but 
with  relation  to  Los  Angeles  County,  Los  Angeles 
locals  occasionally  they  have  had  agreements  with 
the  contractor  on  what  was  known  as  a  short  form 
agreement  and  the  example  of  that  which  is  in 
evidence  here  as  Resi)ondents'  Exhibit  6  refers  to  an 
agreement  betw^een  some  indi\idual  known  as  a  con- 
tractor and  the  Building  and  Construction  Trades 
Council  of  the  12  Southern  California  Counties 
hereinafter  known  as  the  Building  and  Construc- 
tion Trades  Council  of  the  12  Southern  California 
Counties  hereinafter  known  as  the  Council.  Did 
you  use  a  similar  form,  did  Local  1046  use  a  similar 
form  in  San  Bernardino  and  Riverside  Counties? 

A.     That's  right. 

Mr.  Nicoson:  I  think  you  probably  inadvert- 
ently dropped  into  a  mistake  which  I  sometimes 
make.  I  don't  think  1046  has  any  jurisdiction  in 
Riverside  County. 
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The  Witness:  We  are  under  the  District  Coun- 
cil but  we  operate  as  a  local  union  affiliated  with 
the  District  Council. 

Q.  (By  Trial  Examiner)  :  Now,  to  your  knowl- 
edge, were  there  any  contractors  in  the  territorial 
jurisdiction  of  Local  1046,  that  is,  contractors  who 
had  jobs  currently  running  in  the  jurisdiction  of 
Local  1046  in  the  latter  part  of  '53  and  the  first 
three  months  of  1954,  who  were  not  signed  up  with 
Local  1046  or  the  District  Council  on  this  short 
form  agreement? 

A.    At  the  present  time,  I  don't  know.  [1655] 

Q.  Well,  I'm  not  speaking  about  the  present 
time. 

A.  I  mean  I  don't  know  what  the  circumstances, 
who  signed  or  who  didn't  previous  to  my  being 
elected  and  taking  over  as  business  agent.  I  do 
know  now  all  the  members  that  are  signed  up. 

Q.     You  say  you  know  now  that  all 

A.  I  know  all  who  have  signed  up  and  who 
haven't  signed  up. 

Q.  Let  me  ask  you  as  to  your  present  knowledge 
in  that  regard,  are  there  contractors  currently  work- 
ing jobs  or  currently  running  jobs  in  the  territorial 
jurisdiction  of  1046  who  have  entered  into  this 
short  form  agreement? 

A.    Who  have  signed  it  % 

Q.  Signed  the  short  form  agreement  with  what- 
ever District  Council  or  local  organization  has  juris- 
diction. 
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A.  I'd  say  the  majority  of  them  all  have  signed 
it. 

Q.  Are  there  any  firms  that  are  currently  run- 
ning jobs  in  the  territorial  jurisdiction  of  1046  who, 
as  far  as  you  know,  have  established  a  contractual 
relationship  by  signing  either  an  agreement  recom- 
mended to  them  by  AGO  or  an  agreement  recom- 
mended to  them  by  BCA  but  who  have  not  signed 
the  short  form  agreement "? 

Mr.  Nicoson:  I  suppose  that  assumes  he  knows 
what  AGO  and  BCA  is. 

Trial  Examiner:    Yes,  well 

The  Witness:  AGO  contractors  and  the  larger 
contractors  [1656]  do  not  have  to  sign  that.  They 
are  already  on  the  agreement.  They,  if  they  work 
in  our  locality.  I  might  say  that  there's  a  number 
of  contractors  in  our  locality  that's  in  the  jurisdic- 
tion of  Palm  Springs  Local  1046,  mostly  housing. 

Q.    Yes. 

A.  And  they  are  smaller  contractors.  We  have 
the  larger  contractors  come  in  on,  oh,  the  road  work 
and  some  larger,  if  some  larger  building  comes  in. 

Q.  Yes.  As  of  the  present  time,  speaking,  now, 
about  the  period  since  your  election  as  business 
agent  which  is  the  only  period  you  say  you  have 
personal  knowledge,  do  you  know  whether  there  are 
any  contractors  currently  running  jobs  in  the  terri- 
torial jurisdiction  of  1046  whose  contractual  ar- 
rangements are  governed  by  the  fact  that  they  have 
signed  the  contract  recommended  by  the  Associated 
General  Contractors,  Southern  California  Chapter, 
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or  Building  Contractors  Association  of  California? 

A.  Well,  the  majority  of  all  of  them  have  signed 
contracts  with  us. 

Q.  I  appreciate  the  fact  that  a  majority  may 
have  signed  a  contract  of  some  kind.  I'm  trjdng 
to  get  what  your  personal  knowledge  is  as  to  the 
particular  contract  they  may  have  signed. 

A.  We  have  a  member  agreement  and  they  have 
signed  that. 

Q.  What  is  that  member  agreement,  can  you 
describe  itf 

A.  It's  an  agreement  between  the  Distrcit  Coun- 
cil, Local  [1657]  1046  with  the  contractors  and  they 
abide  by  the  rules  of  the  local  of  the  unions  and 
working  conditions  and  the  hourly  pay. 

Q.  I  will  ask  you  to  look  at  Respondents'  Exhibit 
6  for  identification  and  tell  me  whether  this  docu- 
ment you  have  described  as  a  member  agreement 
is  in  any  way  similar  to  Respondents'  6. 

A.  Parts  of  it  is  similar  and  parts  of  it  is  not. 
We,  in  the  member,  they  abide  by  the  master  agree- 
ment of  which  this  is  just  articles  of  the  agreement. 
We  have  a  master  agreement  and  when  they  sign 
our  form,  why,  they  are  supposed  to  abide  by  the 
master  agreement  which  is  a  lengthy  agreement. 

Q.  I  see.  Now,  have  you  ever  seen  the  so-called 
master  agreement?  A.    Yes,  sir. 

Q.  I  show  you  two  documents  which  have  been 
received  in  evidence  previously  in  this  proceeding 
and  ask  whether  either  or  both  of  these  are  the 
master  agreement  to  which  you  have  referred. 
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A.     AGO  agreement. 

Trial  Examiner:  Let  the  record  show  that  the 
witness  gave  his  answer  by  looking  at  the  cover.  I 
think  in  fairness  to  the  witness  he  ought  to  be 
asked  to  look  at  the  contents  as  well. 

The  Witness:  Well,  I  didn't  think  anybody'd  be 
pulling  tricks  in  here.  [1658] 

Trial  Examiner:  Let  the  record  show  that  the 
witness  has  inspected  the  exhibit  identified  as  the 
AGC-AFL  master  labor  agreement. 

Q.  (By  Trial  Examiner) :  Is  this  the  master 
agreement  to  which  you  say  the  contractor  indicates 
that  concurrence  by  signing  the  member  agreement 
that  you  have  spoken  of? 

A.     Yes,  sir.    We  also  have  one  typed  out. 

Q.    You  also  had  one  what  typed  out? 

A.    Master  agreement. 

Q.     Similar  to  this? 

A.  Large  sheets  of  paper  with  about,  I  imagine, 
a  dozen  sheets. 

Trial  Examiner:  Let  the  record  show  that  the 
witness'  last  answer  was  given  after  I  had  held  up 
for  his  view  the  AGC-AFL  master  labor  agreement 
received  in  evidence  as  G.C.  3. 

Q.  (By  Trial  Examiner) :  Do  you  have  any 
personal  knowledge  as  to  whether  there  are  at  the 
president  time  operating  within  the  territorial  juris- 
diction of  Local  1046  contractors  who  have  in  some 
other  way  indicated  their  agreement  to  be  bound 
by  the  AGC-AFL  master  labor  agreement  without 
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signing  the  member  contract  that  you  have  previ- 
ously spoken  of^ 

A.  Well,  the  ones  that  are  working  there  that 
have  signed  the  AGO  agreement. 

Q.  I'm  talking  about,  are  there  any  firms  that 
signed  elsewhere  under  any  other  circumstances 
without  actually  [1659]  signing  a  piece  of  paper 
for  you? 

A.  Yes.  That  is  contractors  from  out  of  our 
territory  that  come  in. 

Q.  How  do  you  find  out  whether  or  not  they 
have  signed  elsewhere  or  whether  they  should  be 
asked  to  sign  the  member  agreement? 

A.  Tliere  is  a  list,  AGO  contractors,  general, 
and  their  buildings  are  published  and  we  have  a 
book  similar  to  this,  a  little  bit  larger,  and  they  are 
alphabetically  in  there,  and  all  you  have  to  do  is 
find  their  names  and  look  it  up  and  it  tells  you  what 
they  are. 

Q.  Now,  this  other  booklet  which  I  have  shown 
you  has  been  received  in  evidence  earlier  in  this 
proceeding  as  General  Counsel's  19  and  it  purports 
to  be  an  agreement  negotiated  by  the  Building  Con- 
tractors Association  of  California  with  various  labor 
organizations  and  recommended  for  signature  to 
members  of  that  particular  trade  association. 

Have  you  ever  seen  this  particular  booklet  be- 
fore? A.    I  don't  have  it  down  there. 

Q.  Do  you  happen  to  have  any  personal  knowl- 
edge as  to  whether  any  of  the  contractors  operat- 
ing in  the  territory  of  Local  1046  have  indicated 
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their  intent  to  be  bound  by  the  master  labor  agree- 
ment to  which  you  have  referred  by  giving  some 
sign  of  assent  to  this  organization,  the  Building 
Contractors  Association  rather  than  AGO,  do  you 
have  any  [1660]  knowledge  on  that  score  at  all? 

A.  Well,  I  think  they  have  to  qualify  to  be  AGO 
contractors. 

Mr.  Heimann:    May  I  have  the  answer*? 

Trial  Examiner:  "I  think  they  have  to  qualify 
to  be  AGO  contractors." 

The  Witness:    They  have  to  be  licensed. 

Q.  (By  Trial  Examiner)  :  I  will  state  for  your 
information  there's  testimony  in  this  hearing  some 
contractors  operating  in  the  12  Counties  may  not 
be  AGC  members  but  may  be  members  of  another 
trade  organization  of  contractors  known  as  Building 
Contractors  Association  of  California.        A.    Yes. 

Q.  And  there  is  testimony  in  this  proceeding  that 
such  contractors  who  are  not  AGC  members  would 
not  be  listed  in  any  roster  or  AGC  members,  of 
course,  and  would,  if  they  intended  to  be  bound  by 
this  so-called  master  labor  agreement  in  any  way 
at  all  have  given  some  sign  of  that  intent  to  be 
bound  to  their  own  trade  associations,  the  Build- 
ing Contractors  Association  of  California.  I'm 
asking  you  whether  you  know  of  your  own  knowl- 
edge whether  any  contractor  currently  working  in 
the  territorial  jurisdiction  or  Local  1046  have  estab- 
lied  their  willingness  to  be  bound  by  the  contract 
through  this  organization  rather  than  through  AGC, 
do  you  know  whether  that  is  the  facf? 
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A.     I  don't  know  whether  willingness [1661] 

Q.     Have 

A.  they  have  signed  up.  This  book  I  re- 
ferred to,  it  tells  if  they  are  in  the  AGO  agreement 
or  BCA  or  general. 

Q.     I  see,  it  distinguishes? 

A.     It  distinguishes,  yes. 
•  *  «  «  « 

Q.  (By  Trial  Examiner)  :  Mr.  Jensen,  I  show 
you  a  document  which  is  not  yet  in  evidence  in  this 
proceeding  but  which  has  been  marked  for  identifi- 
cation as  General  Counsel's  17.  I  will  ask  you  if 
you  have  ever  seen  this  document  or  one  identical 
with  it  before. 

A.     I  have  never  seen  one  like  this  before. 

Q.  I  see,  when  you  spoke  about  a  list  of  AGO 
members,  then  you  were  not  referring  to  any  docu- 
ment that  looks  at  all  like  this  one?        A.     No,  sir. 

Q.  Mr.  Jensen,  I  show  you  a  document  which 
has  been  received  in  evidence  in  this  proceeding  as 
General  Counsel's  Exhibit  23  and  I  ask  you  if  you 
have  ever  seen  a  document  like  this  before. 

A.  Well,  similar  to  this.  Every  time  a  contrac- 
tor signs  up,  we  get  a  list  of  them. 

Q.     Do  you  know  where  that  list  comes  from? 

A.     No,  sir.  [1662] 

Q.    "Who  do  you  get  it  from? 

A.  Well,  it  would  come  from  the  District  Coun- 
cil of  Los  Angeles,  I  imagine.  I  think  that  is  where 
it  comes  from. 

Q.     The   Los  Angeles  District   Council  or   San 
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Bernardino  and  Riverside  Counties  Council,  I  mean 
the  particular  copy  that  you  get  is  what  I'm  in- 
terested in. 

A.  I  was  trying  to  figure.  Probably  Willie 
Howard  sends  it  out. 

Q.     Who  is  he? 

A.  Business  agent  for  District  Council  of  River- 
side and  San  Bernardino.  o 

Q.  Aside  from  the  fact  you  get  it  from  him,  you 
don't  know  where  it  originates,  if  I  imderstood  your 
last  answer  correctly? 

A.     That's  right.    I  could  look  it  up.  [1663] 

■If  *  *  *  * 

Cross  Examination 

Q.  (By  Mr.  Nicoson) :  Mr.  Jensen,  this  book 
that  you  talk  about  which  has  the  AGC  and  BCA 
members  that  you  received,  do  you  have  any  knowl- 
edge or  not  that  is  is  union  publication? 

A.  No,  sir,  it  has  a  heading  on  it  just,  I  think, 
similar  to  that. 

Trial  Examiner:     Let  the  record  show  that  the 

witness  indicates  G.C.  3. 
***** 


Q 

A 

Q 

A 

Q 

A 

Q 


(By  Mr.  Mcoson) :    Is  it  typed  or  printed? 

It  is  printed. 

Similar  to  G.C.  3  that  you  have  there? 

Yes,  sir. 

Similarly  bound  in  a  little  black  book? 

Just  like  this,  the  book  is  a  little  larger. 

All  right.    I  have  never  heard  of  it  before. 
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A.     I  can  look  up  the  contractors  in  11  southern 

counties  of  California. 
***** 

Q.  (By  Mr.  Heimann)  :  And  besides  that  book 
of  AGrC  contractors,  you  have  a  list  similar  to  what 
the  Trial  Examiner  showed  you  which  is  G.C.  23  ? 

A.  The  reason  of  the  listing  is  at  the  present 
time  they  are  negotiating  for  this  health  and  wel- 
fare and  when  they  go  into  Los  Angeles,  here,  why, 
we  receive  who  is  signed  up. 

Q.  Who  has  signed  what,  the  AGO  contract  or 
BCA  contract  or  both? 

A.     Any  contractor,  our  contract. 

Q.  What  I  mean  is,  does  that  list  both  AGO  con- 
tractors and  BCA  contractors,  if  you  know'? 

A.  The  present  one  doesn't  but  I  understand 
that  we  will.  [1665]  It's  supposed  to  come  out 
who  they  belong  to,  be  published.  Each  local  will 
have  it. 

Q.  Mr.  Jensen,  is  it  your  understanding  that  if 
any  contractor  is  listed  in  the  black  book  or  on  the 
list  which  is  similar  to  G.C.  23,  that  he  is  not  re- 
quired to  sign  a  short  form  agreement  or  member 
of  agreement  with  the  local? 

A.     I  couldn't  answer  that. 

Q.  Is  it  your  understanding  that  the  persons 
that  are  listed  in  the  black  book  or  on  that  list 
are,  have  signed  or  are  bound  by  the  master  labor 
agreement,  either  the  AGC  or  the  BCA  master 
labor  agreement?  A.     Yes,  sir. 

Q.     Do  you  know  whether  at  any  time  contractors 
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that  are  located  not  within  the  jurisdiction  of  Local 
1046,  for  instance,  contractors  that  are  located  in 
Ijos  Angeles  have  jobs  within  the  jurisdiction  of 
Local  1046?  A.     That's  right. 

Q.  And  in  such  cases  does  the  local  check  the 
little  black  book  or  the  list  to  see  whether  they  are 
signatory  to  the  mastor  labor  agreement  ? 

A.  If  they  are,  if  a  contractor  comes  in,  the 
first  thing  he  does  is  contact  the  Local  1046.  That 
is,  if  he's  needing  men  which,  if  they  come  down 
here,  they  will  have  to  and  as  an  outside  contractor 
always  abide  by  our  agreements  and  our  by-laws. 

Q.  Does  Local  1046  then  ask  the  contractor  to 
sign  a  contract?  A.     No,  sir. 

Q.  Does  your  answer  apply  regardless  of 
whether  such  contractor  is  listed  in  the  black  book 
or  on  the  list  or  not? 

A.  If  a  contractor  comes  down  there  and  he's 
not  on  this  list  and  he's  going  to  do  quite  a  bit  of 
building,  if  he's  not  on  any  agreement,  I  would  ask 
him,  due  to  our  health  and  welfare  plan 

Q.     You  would  ask  him  what? 

A.    to  sign  the  contract. 

Q.  And  if  he  is  on  any  of  these  lists  you  would 
not  ask  him  to  sign  a  contract? 

A.  No,  if  he's  previously  on  a  contract  in  Los 
Angeles  or  someplace  else,  I  wouldn't  ask  him. 

Q.  Now,  that  out-of-work  list  that  is  kept  by 
Local  1046  which  the  men  sign  up,  is  that  renewed 
from  time  to  time? 

A.     That  is  changed  every  week. 
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Q.     Every  week? 

A.  Yes,  sir.  I  think  that  is  required  by  the  un- 
employment office. 

Q.     The  unemployment  compensation  office? 

A.     Yes,  sir. 

Q.  Do  you  know  whether  the  unemployment 
compensation  office  checks  with  Local  1046  as  to 
whether  applicants  for  unemployment  [1667]  com- 
pensation are  registered  with  Local  1046  or  have 
signed  the  out-of-work  list? 

A.  When  a  man  applies  for  luiemployment  why, 
he  brings  the  card  to  the  office  and  on  that  card 
there 

Q.     Just  a  minute,  what  card? 

A.  The  imemployment,  from  the  unemployment 
office  that  they  have  a  card. 

Q.    I  see. 

A.  And  on  this  card  there's  a  place  for  their 
number  on  the  list.  It's  printed  in  there.  And 
when  I  fill  out  a  card,  why,  there's  a  number  of 
questions,  if  he's  asked  for  unemployment,  or  for 
employment,  I  just  forget  what  all  the  rest  of  them 
are.  I  think  there's  about  four  questions  and  then 
the  number  on  the  list. 

Q.  You  mean  the  number  that  the  man  has  on 
the  out-of-work  list?  A.     Yes,  sir. 

Q.  Do  you  know  whether  the  unemployment 
compensation  office  sends  men  up  in  order  to  have 
that  space  on  the  card  filled  out? 

A.  They  could  not  receive  their  allotment  if  that 
was  not  filled  out  properly. 
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Q.     Do  you  sign  the  card,  too,  or  initial  it? 

A.  Yes,  I  sign  it  and  stamp  it  with  the  local 
seal. 

Q.  Now,  you  stated  that  if  a  member  of  a 
stranger  local  signs  the  out-of-work  list,  he  is  sup- 
posed to  put  the  number  [1668]  of  his  local  down, 
is  that  right? 

A.  Yes,  but  I  have  never  seen  that.  We  have 
never  had  any  members  like  that  come  in  and  sign 
that  way.  When  they  come  down  and  find  out  we 
have  70  men  out  of  work,  why,  they  keep  on  going. 

Q.    You  say  a  new  list  is  made  up  every  week  ? 

A.     Yes,  sir. 

Q.     When  is  that  day  of  the  week? 

A.     Monday  morning. 

Q.  Monday  morning.  If  a  member  of  a  stranger 
local  would  come  in  on  Monday  morning,  the  time 
the  office  opens,  there  wouldn't  be  70  members  on 
the  list  then,  would  there? 

A.  By  changing  every  week,  if  men  were  sent 
up  the  new  list  would  be,  since  we  have  to  write  it 
out,  why,  a  member  like,  say.  No.  5  would  be  No.  1 
if  that  many  men  were  sent  out,  then  everybody  just 
rotated  up. 

Q.  I'm  not  sure  if  I  get  that.  Now,  a  new  list 
is  made  out  every  Monday? 

A.  Also,  here,  you  might  say  this  man  No.  18, 
he  might  be  discouraged  and  clear  out.  Then,  this 
would  be  marked  off. 

Trial  Examiner :    His  name  would  be  marked  off  ? 

The  Witness:    His  name  would  be  marked  off. 
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Or  we  had  two  or  three  transfers  or  if  they  didn't 
show  up  for  a  week  or  for  some  reason  or  another, 
then  all  of  these  names  would  automatically  go  up. 
They  do  not  lose  their  standing.  [1669]  I  mean  it 
doesn't  shake  them  uj)  and  change  them  any  way. 
They  automatically  go  up. 

Trial  Examiner:  If  I  imderstand  you  correctly, 
Mr.  Jensen,  what  it  amounts  to  is  if  the  old  list 
from  last  week  resulted  in  five  men  going  out  on 
work  orders  so  that  the  No.  6  man  was  still  looking 
for  work,  the  list  that  you  would  make  up  on  the 
following  Monday  morning  would  show  that  the 
Ko.  6  man,  if  he  was  still  interested  in  a  job  in  your 
territory,  was  Xo.  1  man  on  the  new  list  ? 

The  Witness:    That  would  be  Xo.  1. 

Trial  Examiner:  And  an  individual,  if  the  old 
lost  contained  60  names  and  only  five  of  the  60  had 
gotten  jobs  during  the  last  week  so  that  there  were 
now  55  members  interested  in  looking  for  work  on 
Monday  morning,  if  a  member  of  a  stranger  local 
came  in  on  Monday  morning,  he  would  have  to 
sign  up  as  Xo.  56? 

The  Witness:    That's  right. 

Q.  (By  Mr.  Heimann) :  In  other  words,  on 
Monday  morning  the  members  don't  have  to,  the 
members  that  were  on  the  previous  list  don't  have 
to  be  first  in  the  office  on  Monday  morning  in  order 
to  get  the  old  place  on  the  list  is  that  right  ? 

A.  "Well,  if  they  are  interested  in  work,  they 
will  be  there  if  their  name  is  toward  the  top,  they 
are  certainlv  there.    Thev  are  miion  members  and 
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abide  by  the  union  rules  and  regulations  that  we 

have.  [1670] 

Q.  I  understand.  Let's  say  a  man  in  No.  5 — at 
what  time  do  you  open  the  office  on  Monday  morn- 
ing? A.     I  open  at  7:00  o'clock  every  day. 

Q.  At  7:00  o'clock.  Now,  if  that  man  who  is  No. 
5  doesn't  come  in  at  7:00  but  he  comes  in  at  7:15 
and  some  others  who  have  a  lower  place  in  the  list 
are  there  at  7:00  o'clock,  the  man  who  was  No.  5 
on  the  old  list  wouldn't  lose  his  place,  would  he? 

A.  I  would  call  his  name  and  if  he  wasn't  there, 
why,  I  take  it — that  is  just  like  if  I  asked  if  a  man 
is  there  if  he's  qualified  or  wants  the  job  to  go  out 
on  the  job.  He  does  not  lose  his  place  on  there  be- 
cause there 's  some  work  that  some  men  do  not  want. 
Also,  there's  men  that  do  not  want  to  work  for  cer- 
tain contractors  and  they  have  the  privilege  of  re- 
fusing but  they  do  not  lose  their  place  on  it. 

Q.  Let  me  ask  this,  when  you  make  up  a  new 
list  on  Monday,  that  is  not  made  up  in  the  order 
in  which  the  men  show  up  at  the  office  on  that  Mon- 
day, is  it? 

A.     That,  different  locals  have  different  rules. 

Q.     I'm  talking  about  1046. 

A.  In  1046  we  have  an  out — Jimmie  Adams' 
way,  and  that  is  make  out  the  list  as  it  was  pre- 
vious. 

Q.    And  it's  made  up  as  it  was  previous  with  the 
exception  of  those  who  have  gotten  work  and  the 
exception  of  those  who  don't  show  any  more  in- 
terest in  the  work?  A.    Yes.  [1671] 
***** 
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Q.  Do  you  know  what  the  practice  was  in  regard 
3  the  issuance  of  temporary  working  cards  in  Jan- 
Lary,  1954?  A.    Yes,  sir. 

Q.  Would  you  tell  me  whether  a  member  of  a 
tranger  local  had  to  take  out  a  temporary  working 
ard  before  he  could  sign  the  list  ? 

A.  All  members  that  take,  join  the  Carpenters 
ocal  take  an  oath  and  they  should  know  all  the 
ules  and  regulations  of  that  and  it  states  definitely 
11  a  book  that  a  man  coming  in  from  another  local, 
LC  is  required  to  take  out  a  work  card. 

Q.  And  did  the  local,  if  you  know,  require  a 
member  of  the  stranger  local  to  abide  by  that  part 
f  the  constitution  before  he  could  sign  the  out-of- 
TOrk  list?  A.    Well,  I  don't  know,  sir. 

Q.     Pardon?  A.     I  don't  know. 

Q.  You  don't  know.  And  you  don't  know  what 
he  practice  in  regard  to  that  was  in  January,  '54? 

A.  The  practice,  I  imagine  the  practice  would 
le  to  live  by  our  by-laws  and  that  would  be  the 
nswer  to  the  issue.  [1672] 

Mr.  Heimann:    I  have  no  further  questions. 

Q.  (By  Mr.  Nicoson) :  Mr.  Jensen,  you  were 
sked  by  Mr,  Heimann  in  respect  to  the  issuance  of 
,  temporary  working  card  when  a  stranger  comes 
nto  your  jurisdiction,  do  you  recall  that? 

A.    Yes,  sir. 

Q.  Now,  suppose  this  stranger  who  is  a  mem- 
ler  of  the  union  deposits  his  dues  book  with  the 
Qcal,  would  he  then  be  required  to  take  out  a  tem- 
)orary  working  card? 
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A.     No,  if  the  book  is  placed  or  paid  up  and  in 

good  order,  why,  he  automatically  gets  a  work  card 

or  his  regular  union  card.  It's  the  only  way  we  can 

tell  when  a  member  comes  into  a  local  is  through 

his  book. 
***** 

Q.  (By  Mr.  Nicoson)  :  Now,  you  were  ques- 
tioned by  Mr.  Heimann  with  respect  to  a  card 
which  comes  to  you  from  the  unemployment  com- 
pensation office.  Do  you  remember  that  testimony  ? 

A.     Yes,  sir. 

Q.  I  hand  you  a  document  which,  for  the  pur- 
pose of  identification,  has  been  marked  Respond- 
ents' Exhibit  11  and  ask  you  if  this  is  such  a  card. 

A.  This  is  a  card  that  I  sign  when  they,  [1673] 
before  they  go  to  the  unemployment  office  to  col- 
lect their  money.  They  have  one  other  card  they 
bring  and  these  are  sent  to  the  local  union  for  the 
business  agent  to  fill  out.  They  bring  their  card. 

Q.    Who  brings  their  card? 

A.     That  is  the  unemployed  carpenter. 

Q.    All  right. 

A.  He  brings  his  card  and  I  take  the  social  se- 
curity number  off  that,  print  his  name  here,  put 
his  number  where  he  is  on  the  list  and  sign,  date 
it  and  sign  it,  put  my  stamp  on. 

Q.  Up  in  the  upper  left-hand  corner  on  this 
document,  you  write  the  social  security  account 
number,  you  insert  the  applicant's  accoimt  number 
there  ?  A.    Yes. 

Q.    And  in  the  right-hand  corner  there  is  printed 


I 
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* 'Claimant's  Name"  and  a  line  and  you  put  the  ap- 
plicant's name  there?  A.     There. 

Q.  And  below  there,  there's  also,  another  blank 
and  ''Date,"  and  you  put  in  there  the  date  on  which 
you  sign  that  card  ?  A.    Yes,  sir. 

Q.  And  you  sign  it  where  it  says  "Validating 
Officer's  Signature,"  right?  A.    Yes,  sir. 

Q.  And  below  that  there's  a  little  box  which 
says  "Union  Stamp"  and  you  affix  the  union  stamp 
there,  right?  A.    Yes.    [1674] 

Q.  Directing  your  attention  again  to  the  upper 
left-hand  corner  of  this  document  and,  particularly, 
to  the  words  which  read,  "During  the  seven-day 
period  ending"  and  a  blank,  there's  a  blank  line 
there,  do  you  see  that?  A.    Yes. 

Q.    Do  you  know  what  that  means' 

A.    Yes,  sir. 

Q.    What  does  that  seven-day  period  mean? 

A.  Before  they  can,  there's  a  period  of  waiting 
before  they  draw  their  unemployment. 

Q.    Yes. 

A.  And  when  they  have  put  in  their  time  or 
waited  the  seven  days,  or  the  required  number  of 
days  that  is  stamped  on  the  card  that  they  bring  to 
me  and  the  days,  that  is,  the  day  they  are  supposed 
to  appear  back  to  the  office  which  would  be  the  week 
ending,  and  I  will  take  that  off  their  card,  put  it 
here  and  the  day  they  bring  it  in,  I  put  there. 

Q.  You  say,  "I  put  here  and  I  put  there"  and 
nobody  can  tell  when  reading 

A.    During    the    seven-day    period,    the    above 
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named  member  of  this  local  union  has,  then  I  put, 
I  take  that  off  of  the  card  that  has  come  from  the 
unemployment  office. 

Trial  Examiner:  That  is,  you  fill  in  the  appro- 
priate date  by  referring  to  the  card  that  the  indi- 
vidual brings  from  the  unemployment  compensation 
office?  [1675] 

The  Witness:    Yes. 

Q.  (By  Mr.  Nicoson) :  Now,  do  you  fill  out  the 
rest  of  the  blanks  on  that  card?  A.    Yes,  sir. 

Q.  Let  me  address  your  attention  to  the  item 
which  is  No.  1  which  reads  "Been  eligible  for  re- 
ferral to  work  by  this  union,  yes  or  no." 

Do  you  answer  that  question  ?  A.    Yes. 

Q.    Where  do  you  get  the  information  for  that  ? 

A.     I  ask  the  men  in 

Q.    All  right. 

A.    All  six  questions,  I  ask  the  men. 

Q.  Do  you  make  any  inspection  with  respect  to 
No.  2,  whether  or  not  he  has  been  registered  for 
work  with  your  local  union? 

A.  Yes,  sir.  If  his  name  is  not  on  the  list,  I'd 
have  to  put  "no"  on  it. 

Q.     What  list  are  you  now  referring  to? 

A.  I'm  referring  to  the  unemployment  list  of 
the  Carpenters. 

Q.     The  work  list?  A.    Work  list. 

Q.     One  like  Respondents'  Exhibit  7  before  you? 

A.    Yes,  sir. 

Mr.  Heimann :  May  I  ask  to  what  question  [1676] 
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he  answered  "No,"  if  the  applicant  is  not  on  the 

list? 

Trial  Examiner:     Second. 

Mr.  Heimann:     Second. 

Q.  (By  Mr.  Mcoson) :  On  this  card  after  each 
of  these  numbers,  there's  a  place  that  you  answer 
yes  or  no,  isn't  there,  a  space  for  which  you  can 
write  the  answer?  A.     That's  right. 

Q.  And  you  fill  all  this  information  out  either 
from  what  you  have  in  your  office  or  what  you  ob- 
tain from  the  applicant,  is  that  so? 

A.    Yes,  sir. 

Q.  Directing  your  attention  to  Item  No.  7,  it 
says,  "Position  on  board  list  number,"  blank.  Now, 
what  happens  when  you  fill  that  out,  where  do  you 
get  your  information  about  that  ? 

A.     The  unemployment  list  of  the  Carpenters. 

Q.     That  is  the  work  list? 

A.     The  work  list? 

Q.    Like  Respondents'  7  now  before  you? 

A.    Yes,  I  take  it  off  of  there. 

Q.  And  you  take  the  number  that  he  has  his 
name  on  that  and  insert  it  into  that  blank  space  ? 

A.    Yes. 

Q.  After  you  have  done  all  that,  what  do  you  do 
with  it? 

A.  I  hand  it  to  the  member  and  he  takes  [1677] 
it  down  to  the  unemployment  office.  He  could  not 
receive  his  money  imless  he  had  this  card. 


**■}«■** 
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(The  document  heretofore  marked  Respond- 
ents' Exhibit  No.  11  for  identification  was  re- 
ceived in  evidence.) 

■je    *    *    *    * 

Q.  (By  Mr.  Heimann)  :  I'm  not  sure  if  [1678] 
you  stated  whether  you  knew  whether  there  were 
contracts  or  so-called  master  labor  agreements  with 
BCA  and  AGO  contractors  prior  to  May,  1954. 

Do  you  know  anything  about  that  whether  there 
were  such  master  labor  agreements? 

A.    Well,  sure.  [1679] 

***** 

Mr.  Heimann:  I  have  previously  identified  as 
G.C.  32  the  By-Laws  and  Trade  Rules  of  the  San 
Bernardino  and  Riverside  Counties  District  Coun- 
cil of  Carpenters  and  Joiners  of  America. 

Mr.  Nicoson,  do  you  stipulate  that  that  document 
represents  the  by-laws  and  trade  rules  of  that  Dis- 
trict Council? 

Mr.  Nicoson :    Oh,  yes. 

Mr.  Heimann:  And  at  all  times  material  in  this 
case? 

Mr.  Nicoson:    I  do. 

Mr.  Heimann:    I  now  offer  G.C.  32  in  evidence. 

Mr.  Nicoson:    No  objection. 

Trial  Examiner:  Very  well,  G.C.  32  will  be  re- 
ceived in  evidence. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  32  for  identification  was 
received  in  evidence.) 
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GENERAL   COUNSEL'S  EXHIBIT   No.  32 

BY-LAWS  AND  TRADE  RULES 

(Cut  of  United  Brotherhood  of  Carpenters  and 

Joiners  of  America) 

Organized  February  13,  1949 

San  Bernardino   and  Riverside   Counties   District 

Council  of  Carpenters  and  Joiners  of  America 

Approved  April  16,  1953 

Approved  by  J.  R.  Stevenson 

First  General  Vice  President 

•x-    «    -»    «    « 

Trade  Rules 
Article  1 
Section  1.  Members  coming  into  the  District 
Council's  jurisdiction  shall  obtain  a  San  Bernardino 
and  Riverside  Counties'  District  Council  working 
card  or  permit  before  seeking  employment.  Failure 
to  comply  with  this  section  will  be  fined  not  less 
than  twenty-five  dollars  ($25.00).  After  being  duly 
tried  and  convicted  and  must  at  all  times  be  gov- 
erned by  the  General  Constitution  and  the  Trade 

Rules  of  this  District, 
■jfr  *  *  *  * 

Article  2 
Section  3.  All  members  in  the  jurisdiction  of 
this  Coimcil  shall  be  given  the  opportunity  of  being- 
employed  before  calling  outside  Locals  for  men.  No 
Local  in  this  District  Council  shall  require  a  trans- 
fer of  membership  or  charge  a  permit  fee  of  a  mem- 
ber of  another  Local  affiliated  with  this  District 
Coimcil.  Members  of  any  Local  Union  in  this  Dis- 
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trict  shall  obtain  a  referral  card  from  his  respective 
Local,  and  present  same  to  the  Business  Agent  of 
the  Local  Union  in  whose  jurisdiction  he  desires  to 
work  before  going  to  the  job  or  be  subject  to  a  fine 
of  one  day's  pay.  ***** 


Mr.   Heimann:     Calling  particular  attention  to 

Pages  17,  18,  25,  27,  28  and  29,  36  and  the  insert 

in  the  center  of  the  booklet. 
***** 

Mr.  Heimann :  I  have  now  had  marked  as  Gen- 
eral Counsel's  41  for  identification  a  document. 

Mr.  Nicoson,  do  you  stipulate  that  that  document 
is  the  "Constitution  and  Laws  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of  America 
and  Rules  for  Subordinate  Bodies  Under  Its  Juris- 
diction," that  it  was  in  effect  at  all  times  material 
in  this  case?  [1689] 

Mr.  Nicoson:    I  so  stipulate. 

Mr.  Heimann :  I  now  offer  that  document  in  evi- 
dence. 

Trial  Examiner:    I  gather  there  is  no  objection. 

Mr.  Nicoson:     No  objection. 

Trial  Examiner :  General  Counsel's  41  is  received. 
(Thereupon  the  document  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  41 
and  was  received  in  evidence.) 

Mr.  Heimann:  I  call  attention  to  Pages  39,  40 
and  60  of  that  document. 

I  have  now  had  marked  for  identification  as  G.C. 
42  a  document  and  I  ask  Mr.  Nicoson  if  he  stipu- 
lates that  that  document  represents  the  "By-Laws 
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and  Trade  Rules"  of  the  Los  Angeles  District  Coun- 
cil of  Carpenters  that  were  in  effect  at  all  times 
material  in  this  case. 

Mr.  Nicoson:    I  so  stipulate. 

Mr.  Heimann :  I  now  offer  that  document  in  evi- 
dence. 

Mr.  Mcoson:     No  objection. 

Trial  Examiner:  Very  well,  General  Counsel's 
42  will  be  received. 

(Thereupon  the  document  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  42 
and  was  received  in  evidence.) 

Mr.    Heimann:     I    call   particular   attention  to 

Pages  19,  20,  21,  22,  23  and,  again,  an  insert  in  the 

center  of  the  booklet  which  appears  in  a  yellow  or 

buff  color.  [1690] 
*  *  *  *  * 

Mr.  Mcoson:  Mr.  Savage,  will  you  take  the 
stand,  please? 

WILLIAM  J.  SAVAGE 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 

Q.  (By  Mr.  Nicoson)  :  State  your  name  for  the 
record,  please.  A.    William  J.  Savage. 

Q.    Where  do  you  live,  Mr.  Savage? 

A.     1507  South  Dunsmuir,  Los  Angeles  19. 

Q.     What  is  your  occupation? 

A.  I'm  financial  secretary  and  dispatcher  for 
Carpenters  Local  1400  in  Santa  Monica. 
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Q.     What  is  the  dispatcher  job  that  you  have*? 

A.  Dispatcher  job  is  that  I  dispatch  the  men  to 
the  various  jobs  when  the  contractor  called  for 
them. 

Q.     What  do  you  mean,  "dispatch  men"? 

A.  Well,  I  send  the  men  to  the  job  whenever 
contractors  call  in  for  the  men. 

Q.  You  tell  us  the  whole  rigmarole  that  you  go 
through,  will  you,  please? 

A.  Well,  we  have  an  out-of-work  list  at  the 
union  that  is  numbered.  Each  page  is  numbered,  I 
believe  33  names  on  each  [1695]  page,  and  these 
men  that  are  out  of  work  come  in  and  sign  that 
work  list  for  work.  It's  designated  on  a  corner  of 
the  work  list  ''Rough"  or  ''Finish"  or  whatever 
type  of  work  they  do.  When  I  get  a  call  from  a  con- 
tractor for  a  man  or  a  certain  number  of  men,  then 
I  take  that  list  and  go  down  the  list  and  call  out  the 
names  until  I  fill  the  job. 

Q.  Tell  us  a  little  more  about  this  contractor's 
call.  How  do  you  get  those  calls'? 

A.  I  get  them  by  telephone,  over  the  telephone. 
The  contractor  will  call  in. 

Q.  Just  assume  we  know  nothing  about  it  which 
is  probably  the  truth  and  tell  us  just  what  it  is  that 
happens. 

A.  Well,  the  contractor  will  call  in  and  he  will 
ask  if  this  is  the  Carpenters  Union  and  I  say  "Yes." 

He'd  say,  "All  right,  I  have  a  job  at  such  and 
such  address.  I  need  two  man  for  framing  or  two 
men  for  finish,"  or  whatever  number  of  men  it  is. 
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I  take  the  contractor's  name,  the  address  of  the  job. 

I  tell  him  I  will  have  the  men  out  there. 

Then,  I  go  to  the  work  list  and  call  off  the  names 
from  the  work  list  until  the  job,  the  man's  name 
comes  up  that  wants  the  job  and  is  crossed  off  the 
work  list  and  he's  dispatched  to  that  job. 

Q.  When  you  call  off  these  names,  who  do  you 
call  them  to? 

A.  I  call  them  to  the  men  that  are  waiting  in  the 
hall  for  [1696]  work. 

Q.  Then  you  start  down  from  the  top  of  the 
list,  call  from  the  top  down  until  you  succeed  in 
filling  out  the  request  for  men  that  the  contractors 
have  called  in  for?  A.     That  is  true. 

Q.    Is  that  the  way  you  handle  it? 

A.     That  is  true. 

Q.  I  show  you  a  document  which,  for  the  pur- 
pose of  identification,  has  been  marked  Respond- 
ents' Exhibit  7  and  ask  you  to  examine  it  and  state 
whether  or  not  that  is  one  of  the  out-of-work  lists 
of  Carpenters  Union  No.  1400? 

A.  That  is  an  out-of-work  list  of  Carpenters 
Local  1400. 

Q.  Do  you  have  anything  to  do  with  the  prep- 
aration of  that  list  ?  A.    Yes,  I  do. 

Q.    What  do  you  have  to  do  with  it  ? 

A.  I  type,  get  these  lists  out.  I  mark  them  as 
Sheet  1,  2,  3,  whatever  the  case  may  be.  I  place  on 
there  the  date  that  the  sheet  is  made  up  to  the  date 
that  the  sheet  would  expire. 

Q.    What  do  you  mean  "expire"  ? 
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A.  Well,  we  make  up  a  new  sheet  every  Tues- 
day morning  at  8:00  o'clock,  or  a  new  sheet  goes 
into  effect  at  8:00  o'clock  every  Tuesday  morning 
and  so  from  Tuesday  to  Tuesday,  that  is  the  way 
the  sheet  is  dated.  And  then,  of  course,  I  number 
[1697]  them,  the  sheets,  in  other  words,  the  lines 
here. 

Q.  Let  me  call  your  attention,  then,  to  the  por- 
tion of  the  document  which  appears  to  have  been 
put  on  there  by  typewriter  with  a  red  ribbon. 

A.    Yes. 

Q.    Do  you  see  that?  A.    Yes. 

Q.    Who  puts  that  on  there?  A.    I  do. 

Q.  You  put  the  date  on  top  of  the  sheet  each 
week  for  the  week  it  covers,  is  that  right? 

A.    That's  right. 

Q.  Then  you  make  out  the  numbers  for  each  of 
these  lines?  A.     That's  right. 

Q.  Do  you  know  whether  or  not  you  make  up 
one  sheet  each  week  ? 

A.  Well,  yes.  I  usually  make,  I've  been  making 
up  three  sheets  for  quite  a  while. 

Q.    Why  do  you  do  that? 

A.  Usually,  there's  anywhere  from  the  first  day 
that  a  new  sheet  is  called,  or  made  up,  I  would  say 
that  there's  on  an  average  generally  a  page  to  a 
page  and  a  half  and,  of  course,  you  figure  there's 
going  to  be  more  men  to  come  in  to  sign  that  list  in 
the  period  of  a  week.  And  if  I  would  need  more 
than  three  sheets,  I  make  those  up  too  during  the 
week. 


fore? 
A. 
noon. 
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Q.  When  you  make  the  sheet  up  for  a  new 
week  which  I  believe  [1698]  you  have  stated  goes 
into  effect  each  Tuesday  morning 

A.     That's  right. 

^-    y^^^  probably  make  that  up  the  dkv  be- 

I  make  that  up  generally  on  Monday  after- 

Q.  Wlien  you  make  it  up  do  you  put  any  names 
on  there?  A.     No,  sir. 

Q.  After  you  have  made  it  up,  typed  it,  put  the 
date  on  it  and  put  the  numbers  on  the  side  of  the 
page,  what  happens  to  it  then? 

A     Well,  the  sheet  that  is  being  used  at  that  time 
IS  placed  on  the  counter  top  of  the  window  at  the 
ofSce  where  the  men  come  up  and  sign  the  sheet. 
Q.    At  what  office? 

A.    My  office  at  Santa  Monica  Boulevard. 
Q.    Now,  there's  some  testimony  in  this  record 
that  you  required  the  employees  who  want  to  get  on 
that  sheet  to  appear  and  sign  it  each  Tuesday  morn- 
ing? A.     That  is  true. 
Q.     Or  whenever  they  want  to  sign  it  ^ 
A.     That  is  true. 

Q.  Is  it  also  true-have  you  had  any  experience 
with  the  sheet,  over  what  period  of  time  have  you 
had  experience? 

A.  It  would  be  about  four  years  coming  next 
month. 

Q.    In  the  handling  of  that  sheet,  in  your  expe- 
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rienee  have  you  found  that  men  from  other  locals 

than  1400  signed  your  sheet?  [1699] 

A.    Yes,  sir,  they  do. 

Q.  And,  also,  from  your  experience,  have  you 
learned  and  do  you  know  that  men  sign  similar 
sheets  with  other  locals  throughout  Los  Angeles 
County? 

A.  Yes,  that  is  true.  They  have  the  privilege  of 
signing  with  any  local  union  in  the  county. 

Q.    And  they  avail  themselves  of  that  privilege? 

A.    They  do,  yes. 

Q.  And  you  have  the  requirement  of  coming  in 
and  signing  each  Tuesday  morning?  A.    Yes. 

Q.    Why  do  you  do  that? 

A.  Well,  one  of  the  reasons  is,  I  think  that  it  is 
more  or  less  a  requirement  of  the  Department  of 
Unemployment  that  they  sign  these.  They  have 
their  name  registered  with  the  union,  who  they  are 
affiliated  with  and  been  available  for  work. 

Q.     Are  there  any  other  reasons? 

A.  Well,  it's  been  the  practice  of  the  Carpenters 
to  have  this  out-of-work  sheet  for  the  convenience 
of  these  men  who  come  in  and  register  when  out  of 
work  so  they  can  be  dispatched  to  work. 

Q.  Let  me  ask  you  this,  suppose,  as  that  sheet 
indicates,  directing  your  attention  particularly  to 
Line  24,  the  name  W.  H.  Wells,  in  the  extreme 
right-hand  corner  appears  the  figure  of  1913.  [1700] 

A.    Yes. 

Q.    What  does  that  1913  mean? 

A.     That  1913  is  another  local  imion. 
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Q.    Another  local  union?  A.     That  is  true. 

Q.    Do  you  know  where  it  is  located? 

A.    1913,  I  believe  is  in  Van  Nuys. 

Q.  Van  Nuys,  all  right.  Do  you  have  any  com- 
munication or  system  by  which  you  would  know 
whether  or  not,  come  next  week,  Mr.  Wells,  had  ob- 
tained a  job  through  Local  1913  or  one  in  Redondo 
Beach  or  someplace  else? 

A.  No,  I  wouldn't  know  that.  I  would  have  no 
way  of  knowing  that. 

Q.  And  does  that  have  anything  to  do  with  the 
requirement  of  people  coming  in  every  Tuesday? 

A.  Yes,  it  does.  These  fellows  can  go,  as  I  said 
before,  to  any  local  union  and  they  could  possibly 
been  dispatched  with  some  other  local  union  and 
they  would  be  on  my  sheet  for  the  end  of  that  week 
and,  therefore,  on  Tuesday  morning  obtained  work 
someplace  else  and,  naturally,  wouldn't  be  available 
for  work,  wouldn't  be  available  on  the  new  sheet. 

Q.  Then  you  have  two  requirements  that  they 
sign  the  sheet  each  week  to  renew  acknowledgment 
to  you  of  their  availability 

A.     That  is  true. 

Q.  ■ and  also  so  that  you  can  be  governed  ac- 
cordingly and,  [1701]  I  take  it,  you  won't  have  a 
list  of  tremendous  numbers  of  the  names  that  you 
don't  even  know  whether  they  are  interested  in 
employment  or  not? 

A.     That's  right,  that  is  correct. 

Q.  Now,  there's  been  some  testimony  in  this  rec- 
ord about  the  permit  system  which  the  Carpenters 


786        National  Labor  Relations  Board  vs. 

(Testimony  of  William  J.  Savage.) 

locals  have.  Have  you  had  any  experience  with  the 

permit  system? 

A.  Well,  yes,  I  have  had  a  little.  I  had,  a  fellow 
comes  in  with  a  book  from  maybe  some  other  local 
union  or  from  out  of  state  or  any  other  place  and 
he  has  a  clearance  in  his  book.  Then,  if  he  wishes  to 
deposit  his  clearance,  then,  he  is  given  a  permit  un- 
til his  clearance  can  be  cleared  through  the  local 
union. 

Q.  What  do  you  mean  he  is  given  a  permit  so  he 
can  be  cleared  through  the  local  union? 

A.  He  is  given  a  permit  to  work  while  his  book 
is  being  cleared  through  the  local  union. 

Q.    Is  there  any  charge  for  that  permit? 

A.    No,  sir. 

Q.  I  show  you  a  document  which  has  been 
marked  for  identification  as  Respondents'  Exhibit  5 
and  ask  you  if  that  appears  to  you  to  be  a  dues  book 
commonly  in  use  by  the  members  of  the  United 
Brotherhood  of  Carpenters  and  Joiners? 

A.  Yes,  sir,  that  is.  That  is  the  dues  book  of  the 
United  Brotherhood  of  Carpenters  and  Joiners  of 
America.  [1702] 

Q.  I  direct  your  attention  to  the  back  of  that 
book  where  you  will  see  perforated  pages.  Are 
those  the  clearance  sheets  that  you  are  talking 
about?  A.     That  is  true. 

Q.  I  believe  the  Trial  Examiner  heretofore  has 
described  those  pages  for  the  record  and  those  are 
what  you  call  the  clearance  sheet? 

A.     That  is  true. 
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Q.  When  a  member  comes  in  from  a  foreign  lo- 
cal, that  is,  a  local  other  than  your  own,  to  work  in 
your  jurisdiction,  you  have  what  sometimes  is  re- 
ferred to  as  the  depositing  of  the  book  routine,  is 
that  right?  A.     That  is  true. 

Q.    All  right,  tell  us  about  that  ? 

A.    Well, 

Q.    How  is  that  done? 

A.  Well,  a  member  brings  his  book  in,  similar 
book  to  this,  with  a  clearance  made  out  by  the  local 
union. 

Q.     That  is  one  of  those  perforated  sheets? 

A.    That  is  true. 

Q.  By  the  local  union  in  which  he  holds  the 
card?  A.     That  is  true. 

Q.     In  which  the  book  is  deposited? 

A.     That  is  true.  It  is 

Q.     Go  ahead.  [1703] 

A.  It  is  made  up  stating  that  the  clearance  that 
the  local  union  makes  up  that  the  man  is  a  member 
in  good  standing  and  has  his  current  dues  paid  for 
whatever  month  had  been  paid.  It  would  have  to  be 
the  current  month  and  that  he  has  been  issued  a 
clearance.  In  other  words,  he  is  in  good  standing. 
Clearance  is  all  right  and  in  good  standing  at  which 
time  he  also  has  30  days  in  which  to  deposit  that 
book. 

It  says  on  the  bottom  "Clearance."  When  he 
brings  that  clearance  in  to  me  or  deposits  it  with 
me,  then,  I  issue  him  a  temporary  working  permit 
pending  the  clearance  of  his  book  at  which  time  I 
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would  make  out  the  other  side  of  the  clearance  stat- 
ing that  he  had  deposited  his  book,  the  date  he  de- 
posited it,  and  I  would  tear  off  the  bottom  half 
where  the  perforation  is  and  send  that  back  to  the 
International  Union  back  in  Indianapolis,  and, 
also,  notice  the  local  imion  from  whom  he  had 
cleared  that  he  had  deposited  his  book  in  our  local 
union.  If  he  had  paid  any  dues  beyond  the  current 
month,  we  would  request  that  those  dues  be  re- 
funded to  my  local  union. 

Q.  Now,  have  you  had  occasion  or  experience 
with  a  situation  where  a  member  has  come  into 
your  jurisdiction  without  having  those  clearances 
in  the  back  of  the  book  filled  out? 

A.    Yes,  sir,  I  have. 

Q.    And  decided  to  deposit  their  book? 

A.    Yes,  I  have.  [1704] 

Q.     Tell  us  what  happens  in  those  circumstances  ? 

A.  Well,  if  a  member  comes  in  with  a  book  that 
does  not  have  the  clearance  from  the  local  union 
where  he  belongs,  I  ask  him  if  he  wants  to  clear  in. 
If  he  requests,  then,  I  would  take  his  book  and  mail 
it  back  to  the  local  union  for  him  where  he  belongs 
and  request  them  to  issue  a  clearance  and  mail  it 
back  to  me  so  that  he  could  be  cleared  into  the 
union  and,  pending,  while  this  is  going  on  which 
would  take  a  few  days,  I  issue  him  a  temporary 
working  card  so  he  can  go  to  work. 

Q.     Is  there  any  charge  for  that? 

A.    No,  sir. 

Q.     Now,  directing  your  attention  to  the  work 
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list,  again  and  also  referring  to  your  experience, 
your  understanding  and  your  instruction,  can  any 
persons  irrespective  of  union  membership  sign  that 
work  sheet?  A.    Yes,  he  can. 

Q.  Can  a  person  who  has  never  had  membership 
in  the  Carpenters  sign  that  work  sheet? 

A.    Yes,  he  could. 

Q.  And  can  he  be  dispatched  from  that  work 
sheet  ? 

A.  It  is  my  understanding  that  he  could  be  dis- 
patched and  given  a  temporary  work  card  on  a  30- 
day  basis.  At  the  end  of  30  days,  he  should  make  up 
his  mind  whether  he  wants  to  join  the  union  or  not. 

Q.  In  such  circumstances,  are  there  any  charges 
for  issuance  [1705]  of  that  card? 

A.     No,  sir,  there  would  not  be  any  charge. 

Q.  Now,  you  have  in  your  organization  a  card 
known  as  a  temporary  working  card? 

A.     That's  right. 

Q.     Sometimes  referred  to  as  a  permit? 

A.     That's  right. 

Q.    When  are  those  permits  issued? 

A.  Well,  those  permits  are  issued  when  a  mem- 
ber comes  in  and  makes  an  application  to  join  the 
union.  He  pays  a  deposit  on  his  application  and  he 
also  is  issued  a  temporary  working  card  pending 
the  full  payment  of  his  initiation  fee  and  his  initia- 
tion into  the  luiion.  That  is  one  time  that  we  issue 
those  permits. 

Then  Avhen  a  man  puts  his  book  in  for  a  clear- 
ance, he  is  issued  a  temporary  work  card.  If  he  puts 
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his  book  in,  requests  me  to  send  it  back  to  the  local 
union  for  clearance,  he  is  also  issued  a  temporary 
work  card.  And  if  he  has  a  clearance,  he  is  issued  a 
temporary  work  card  pending  the  process  of  clear- 
ing him. 

Mr.  Heimann:    May  I  have  Mr.  Nicoson's  ques- 
tion and  the  answer,  please  ? 
(The  record  was  read.) 

Q.  (By  Mr.  Nicoson)  :  Now,  are  there  any  other 
circumstances  under  which  a  temporary  working 
card  is  issued  that  you  know  of?  [1706] 

A.  Well,  a  temporary  work  card  or  a  work  per- 
mit would  be  issued  if  a  man  had  his  book  with  him 
and  he  didn't  definitely  want  to  clear  into  any  local 
union.  He  would  have  to  obtain  that  permit  from 
the  District  Council  of  Carpenters. 

Q.  Do  you  know  whether  or  not  that  is  a  re- 
quirement of  the  constitution  of  the  Carpenters? 

A.     I  believe  it  is,  yes. 

Trial  Examiner:  If  I  may  interrupt  for  just  a 
moment,  Mr.  Savage,  you  distinguished  this  last 
type  of  situation  from  the  others  that  you  previ- 
ously mentioned  by  saying  that  he  would  have  to 
obtain  a  permit  under  the  last  set  of  circumstances 
from  the  District  Council  of  Carpenters. 

From  whom  are  these  temporary  working  cards 
secured  in  the  other  situations  that  you  previously 
mentioned  ? 

The  Witness :    From  myself. 

Trial  Examiner:  I  imagine  that  Mr.  Nicoson  is 
going  to  ask  a  question  with  respect  to  charges,  if 
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any,  incidental  to  the  issuance  of  a  temporary 
working  card  in  the  last  situation  that  you  de- 
scribed. Just  to  bottle  the  whole  situation  up,  I'd 
like  to  ask  this,  when  you  issue  a  temporary  work- 
ing card  yourself  in  these  situations  that  you  de- 
scribed previous  to  this  last  one,  are  there  any 
charges  involved  under  any  of  those  circumstances? 

The  Witness:    None  whatsoever. 

Trial  Examiner:  So  what  it  amounts  to  is  the 
temporary  [1707]  working  cards  issued  under  such 
circumstances  that  do  not  require  the  payment  of 
any  fee  are  issued  by  youf 

The  Witness :    That  is  true. 

Q.  (By  Mr.  Nicoson) :  When  this  temporary 
working  card  is  issued  by  the  District  Council  un- 
der the  circumstances  which  you  have  just  de- 
scribed, do  you  know  whether  or  not  there's  a  re- 
quirement with  respect  to  the  payment  of  money  in 
those  situations'? 

A.  It  is  my  understanding  that  they  pay  the 
current  dues  which  prevailed  at  that  time. 

Q.    What  do  you  mean  by  current  dues? 

A.  Well,  the  monthly  dues  that  any  member 
would  pay  that  belonged  to  the  union  in  this  area. 

Q.  In  other  words,  he  would  pay  for  the  permit 
the  amount  equivalent  to  what  would  be  a  monthly 
dues,  say,  for  example,  in  1400? 

A.     That  is  true. 

Q.  Do  you  know  what  happens  to  that  money 
when  it  is  paid  into  the  District  Council  ? 

A.    I  do  not,  sir,  I  don't  know  that. 
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Q.  Do  you  know  Mr.  Dowdall  who  sits  over  here 
to  my  left,  or  you  have  seen  him  before? 

A.    I  have  seen  Mr.  Dowdall  before. 

Q.     Do  you  know  Mr.  Johnny  Dockery  ? 

A.     I  have  seen  Mr.  Dockery  before,  yes.  [1708] 

Q.  Johnny  Dockery,  the  evidence  in  this  case  in- 
dicates, was  a  member  of  Local  1400,  was  a  member 
for  approximately  four  years  ? 

A.  I  believe  he  was  a  member.  I  don't  know 
just  how  long. 

Q.  During  that  period  of  time,  did  you  have  oc- 
casion to  see  him  in  and  around  the  union  hall  ? 

A.  I  believe  I  saw  him  at  a  few  meetings.  That 
was  all. 

Q.  Incidentally,  that  work  list  that  you  have  in 
front  of  you,  how  long  has  that  system  of  that  work 
list  been  in  effect,  to  your  knowledge? 

A.  Oh,  it's  been  in  effect  way,  way  before  I 
ever  came  into  the  office.  I  have  been  there  four 
years.  I  don't  know,  been  there  quite  a  few  years. 

Q.    You  are  a  member  of  1400?  A.    Yes. 

Q.  Have  you  signed  that  list  before  you  got  the 
present  job?  A.    Yes,  sir;  yes,  sir. 

Q.  Then  do  you  know  how  long  this  system  of 
filling  out  the  list  and  showing  up  on  Tuesday 
morning  for  the  signing  has  been  in  effect? 

A.  It's  been  in  effect  for,  I  don't  know,  I'd  say 
ten,  maybe  longer,  than  that,  ten  years  or  longer. 

Q.     That  you  know  of?  A.     That  is  true. 

Q.  So  far  as  you  know  has  there  been  any  devi- 
ation in  this  [1709]  routine  in  the  past  ten  years? 
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A.    No,  sir. 

Q.  Mr.  Dowdall  and  Mr.  Dockery  said  that  they 
met  you  some  time  in  December  at  the  local  hall 
down  here  at  1400,  do  you  recall  that? 

A.    Yes. 

Q.  Do  you  recall  what  time  of  day  it  was  they 
first  saw  youl 

A.     As  far  as  I  can  recall,  it  was  in  the  morning. 

Q.    In  the  morning'?  A.    Yes. 

Q.    About  what  time? 

A.     I  would  say  around  8:00  o'clock. 

Q.    8:00  o'clock.  Where  did  they  see  you? 

A.  At  the  union  hall  in  the  window  in  my  office, 
came  to  the  window  in  my  office. 

Q.    Where  were  you? 

A.     I  was  inside  the  office. 

Q.  Was  there  anyone  else  around  there  besides 
the  three  of  you? 

A.     Quite  a  few  of  the  members  around  the  hall. 

Q.     Were  they  union  members? 

A.    Yes,  I  assume  they  were. 

Q.  Do  you  know  whether  or  not  they  were  wait- 
ing for  assignments? 

A.    That  is  true,  yes.  [1710] 

Q.     Tell  us  how  many  were  around  there. 

A.  I'd  say  probably  35,  40,  maybe  more  than 
that,  I  don't  know. 

Q.  What  were  they  doing,  just  sort  of  milling 
around  or  waiting?  A.     That's  right. 

Q.     Doing  the  things  people  do  when  they  wait? 

A.     That's  right. 
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Q.  Whatever  they  are.  Did  you  have  a  conversa- 
tion with  Mr.  Dockery  and  Dowdall  at  that  time 
and  place? 

A.  Yes.  Mr.  Dowdall  and  Mr.  Dockery  had  a 
request  for  work  to  go  to  work  for  Pardee  Con- 
struction Company. 

Q.     That  was  a  written  request? 

A.     That  was  a  written  request. 

Q.  I  show  you  a  document  which  is  in  evidence 
as  General  Counsel's  Exhibit  27  and  ask  you  if  you 
ever  saw  that  before. 

A.  I  believe  that  is  one  of  the  requests  that  he 
had. 

Q.  Now,  do  you  recall  whether  or  not  the  writing 
in  the  lower  left-hand  corner  was  on  there  when 
you  saw  it?  A.     I  don't  recall  that. 

Q.  That  is  what  you  referred  to  as  being  a  re- 
quest to  the  Pardee  job?  A.     That's  right. 

Q.  ^Now,  tell  us  what  was  said  there  by  the  three 
of  you  and  what,  if  anything,  was  done.  [1711] 

A.  As  I  recall,  Mr.  Dockery  and  Mr.  Dowdall 
showed  me  the  request  and  they  also  had  books  with 
them  and  they  stated  that  they  had  not,  they  didn't 
have  a  clearance  in  their  book  and  didn't  wish  to 
clear  in  1)ut  wished  to  keep  their  books  in  Alaska 
and,  also,  that  they  wanted  a  work  order  to  go  to 
this  job. 

And,  as  I  recall  it,  I  told  them  that  I  couldn't 
issue  a  work  order  because  they  had  no  clearance 
deposit  in  their  book.  They  would  have  to  go  to  the 
District  Council  of  Carpenters  and  obtain  a  book 
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down  there  if  they  didn't  wish  to  put  their  book  in 
or  clear  into  the  local  union  and,  also,  I  told  them 
that  on  that  request,  we  had  a  lot  of  men  out  of 
work  and  that  they  just  come  in  from  Alaska  and 
they  would  have  to  see  Mr.  Robert  O'Hare,  busi- 
ness representative,  and  talk  to  him  about  the  job 
or  getting  the  work  order.  And  there  was  some 
other  discussion,  they  asked  why  and  the  wherefore, 
and  I  told  them  that  was  my  orders,  any  request, 
Mr.  O'Hare  would  have  to  O.K.  them  due  to  the 
large  amount  of  men  we  had  on  the  out-of-work 
sheet  and,  after  that,  they  left  and,  apparently, 
went  down  to 

Q.     You  don't  know  where  they  went? 

A.    I  don't  know  where  they  went. 

Q.  Let's  don't  be  "apparent."  During  the  con- 
versation state  whether  or  not  anything  was  said 
about  that  work  list. 

A.  The  list,  the  sheet  that  was  being  used  at  that 
time,  I  [1712]  think  it  was  No.  3  sheet,  if  I  remem- 
ber right,  was  on  the  counter  top  and  I  told  them 
how  many  men  were  out  of  work  at  that  time. 

Q.     Did  you  show  them  the  list? 

A.     The  list  was  right  there,  yes,  sir. 

Q.    Did  they  see  it?  A.     Yes,  sir. 

Q.     Did  you  tell  them  what  it  was  for  ? 

Mr.  Heimann:  I  move  to  strike  the  answer  that 
they  saw  it  as  a  conclusion. 

Trial  Examiner:  Overruled.  Motion  to  strike 
denied. 

The  Witness :    I  told  them  that  that  was  the  work 
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list  we  go  by  and  that  men  sign  that  and  that  they 

could  sign  the  list. 

Q.  (By  Mr.  Meoson)  :  Did  you  say  anything 
about  men  on  the  list  and  what  they  were  doing*? 

A.  Well,  that  they  Avere  on  the  list,  I  mean  on 
the  list  looking  for  work. 

Q.  I  see.  And  you  showed  them  the  list,  I  believe 
you  stated  ?  A.     That's  right. 

Q.  Will  you  turn  over  to  Page  3  of  the  docu- 
ment which  is  now  in  front  of  you,  Respondents' 
Exhibit  7,  and  I  will  ask  you  to  state  if  you  now 
recall  that  that  is  the  sheet  that  you  showed  Mr. 
Dockery  and  Mr.  Dowdall  at  that  time? 

A.     That  is  the  sheet,  yes. 

Q.  I  want  to  direct  your  attention  to  the  top  of 
the  page  [1713]  where  there's  in  typewriting  on  red 
typewriter  ribbon  a  date  inserted.  Was  that  date  on 
there  when  you  showed  it  to  Mr.  Dowdall? 

A.     Yes,  sir. 

Q.     Did  they  sign  the  list  at  that  time  ? 

A.     No,  sir,  they  did  not. 

Q.     Did  they  have  any  questions  about  the  list? 

A.     No,  I  don't  recall  that  they  did. 

Q.     Did  you  see  them  again  that  day? 

A.  Yes,  I  believe  it  was  somewhere  between 
12 :00  and  1 :00  o'clock.  I  don't  knov/  just  what  time, 
I  believe  they  came  back  somewhere  in  that  time 
area,  and  they  had  obtained  at  that  time  a,  showed 
me  a  permit  they  had  obtained  from  the  District 
Council  of  Carpenters  and 
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Q.  Did  you  have  another  conversation  with  them 
at  that  time*? 

A.    "Well,  again,  they  requested 

Q.     Just  a  second,  did  you  have  a  conversation? 

A.     Yes,  sir. 

Q.  Who  was  x)resent  when  this  conversation  oc- 
curred % 

A.  As  I  recall,  just  myself  and  Mr.  Dockery  and 
Mr.  Dowdall.     I  don't  recall  any  others. 

Q.  Tell  us  what  was  said  and  what  they  said 
and  what  was  done,  if  anything. 

A.  They  showed  me  the  work  permits  they  had 
obtained  from  the  District  Council  of  Carpenters 
and,  of  course,  they  still  [1714]  wanted  a  work 
order  and  I  told  them,  I  told,  Mr.  O'Hare  had 
called  in  and  I  told  him  what  happened  and  he  said 
if  they  came  back,  tell  them  to  wait  around  and  see 
him,  which  I  told  them  to  do  at  that  time. 

Q.     Was  that  about  the  size  of  that  conversation? 

A.     I  believe  it  was,  yes. 

Q.     Do  you  know  whether  or  not  they  did  wait? 

A.     Oh,  yes.    They  waited,  yes. 

Q.  Later  in  the  day  did  they  have  a  conversa- 
tion with  Mr.  O'Hare? 

A.  Yes,  Mr.  O'Hare  came  in  later  that  after- 
noon. 

Q.    Were  you  present  during  that  conversation? 

A.     I  was  in  the  office,  yes. 

Q.    And  Mr.  O'Hare  was  there? 

A.    Mr.  O'Hare,  yes,  he  came  in. 

Q.     That  office  of  yours,  about  what  size  is  it? 
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A.  It's  a  cubbyhole,  about  8  by  10,  something 
like  that. 

Q.     Two  desks  in  there'? 

A.     That's  right,  two  desks. 

Q.    A  little  table  underneath  the  window? 

A.     No,  there's  no  table  underneath  the  window. 

Q.     There  is,  however,  a  shelf? 

A.    A  shelf,  counterlike  thing. 

Q.  Out  on  both  sides  of  the  window,  a  short 
counterlike?  A.     That's  right.   [1715] 

Q.  When  Mr.  Dockery  and  Mr.  Dowdall  had 
that  conversation  with  Mr.  O'Hare,  where  was  Mr. 
Dockery  and  Mr.  Dowdall,  inside  or  outside? 

A.     They  were  outside. 

Q.     At  the  window?  A.     At  the  window,  yes. 

Q.     Where  was  Mr.  O'Hare? 

A.     Inside  the  office. 

Q.     Standing  at  the  window  or  desk  or  where? 

A.     He  stood  up  toward  the  window,  yes. 

Q.  Just  the  four  of  you  there  as  far  as  you 
know?  A.    As  far  as  I  recall,  yes. 

Q.  Will  you  tell  us  as  best  you  now  recall  what 
was  said  and  done  and  who  made  the  statements? 

A.  Well,  Mr.  O'Hare  told  them  that  under  the 
circumstances  he  could  not  issue  a  work  order  be- 
cause of  the  men  that  w^e  had  on  the  work  list  and 
he  explained  the  work  list  to  them. 

Q.    Wliat  did  he  say  about  the  work  list? 

A.  He  told  them  that  they  were  welcome  to  sign 
the  work  list  and  get  on  the  work  list  and  that  he 
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could  not  issue  any  work  order  to  them  for  that 

job.     He  also  told  them  that 

Mr.  Heimann:    Who  told? 

The  Witness:  Mr.  O'Hare.  He,  as  I  recall,  ex- 
plained the  situation  that  there  was  so  many  men 
out  of  work  and  that  they  were  not  to  go  on  that 
job  without  a  work  order  that,  under  the  [1716] 
Carpenters  constitution  or  District  Council  by-laws, 
they  would  be  subject  to  a  fine  if  they  did  so. 

Q.     Anything  further? 

A.  Well,  there  was  quite  a  little  discussion.  Of 
course,  I  was  answering  telephones  and  all  that  dur- 
ing this  discussion.  I  didn't  quite  get  all  of  it  but 
there  was  quite  a  little  discussion  on  it  between  Mr. 
O'Hare  and  Mr.  Dockery.  I  had  no  part  in  that 
discussion  at  all.  Then  Mr.  Dowdall  and  Mr.  Dock- 
ery did  sign  the  list  at  that  time. 

Q.  Did  you  have  anything  to  do  with  their  sign- 
ing of  the  list?  A.     Not  personally,  no. 

Q.     Did  you  hand  the  list  to  them? 

A.     As  I  recall 

Q.     Or  did  Mr.  O'Hare? 

A.  I  believe  I  did,  handed— I  don't  believe  it 
was  the  list.  I  think  the  list  was  there.  I  think  it 
was  a  pencil  that  I  handed  to  them  to  sign  it.  I 
believe  that  was  it. 

Q.  Is  it  your  recollection  that  the  list  was  there 
laying  in  the  window? 

A.     Yes,  my  recollection  is  that. 

Q.  All  you  did  was  hand  them  the  pen  so  they 
could  sign?  A.     That  is  true,  yes. 
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Q.     This  Steve  Mazurek  was  there  at  that  time? 

A.     I  believe  he  was  there,  yes,  he  was. 

Q.  Did  you  hear  any  conversation  about  signing 
the  work  [1717]  list  anybody  had  outside  of  what 
you  have  already  told  us? 

A.     No,  I  don't  recall  that. 

Q.  Now,  for  the  purpose  of  refreshing  your  rec- 
ollection, did  you  hear  Mr. — state  whether  or  not 
you  heard  Mr.  O'Hare  say  anything  about  an  agree- 
ment which  the  local,  or  the  Carpenters,  had  with 
the  contractors.    Say  yes  or  no. 

A.    Yes,  yes. 

Q.  What  did  you  hear  Mr.  O'Hare  say  in  that 
respect  ? 

A.  I  believe  that  was  that  Mr.  O'Hare  stated 
that  we  had  an  agreement  signed  with  the  Con- 
tractors Association  regarding  the  hiring  of  the 
men  and  that  the  men  were  supposed  to  hire  through 
the  hall.  I  don't  know,  I  guess  I  don't  seem  to 
remember  very  much  more  about  that. 

Q.  All  right.  Did  you  see  whether  or  not  Mr. 
O'Hare  handed  Mr.  Dowdall  any  paper  while  he 
was  talking  about  this  agreement? 

A.     I  don't  recall  that. 

Q.  I  show  you  a  document  which  is  in  evidence 
as  Respondents'  Exhibit  6  and  ask  you  to  look  at  it 
and  state  if  you  have  ever  seen  a  document  like 
that  before.  A.     I  have  seen  one  before,  yes. 

Q,  And  I  draw  particular  attention  to  the  por- 
tion of  it  which  is  marked  Section  III  of  that  docu- 
ment   A.    Yes. 
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Q.  And  ask  you  whether  or  not  that  section  has 
anything  to  do  with  the  operation  of  the  work  list 
which  is  now  in  [1718]  front  of  you. 

A.     Yes,  it  does.    Yes,  as  I  understand  it,  it  does. 

Q.  That  is,  as  you  understand  it,  the  procedure 
and  contractual  provisions  under  which  this  work 
list  is  operated?  A.    Yes. 

Q.  I  show  you  now  another  exhibit  which  is 
marked  Respondents^  Exhibit  3  for  identification 
and  ask  you  to  examine  it  and  see  if  you  know  what 
it  is. 

A.  That  is  a  work  order  that  we  issue  to  men 
when  they  are  dispatched  to  a  job. 

Q.     Did  you  ever  see  that  work  order  before*? 

A.    Yes,  sir. 

Q.    Did  you  ever  have  anything  to  do  with  it  ? 

A.    I  wrote  it. 

Q.     That  is  your  handwriting?  A.    Yes,  sir. 

Q.  And  you  issued  it  to  Mr.  Dockery  on  about 
January  6,  1954?  A.     I  did. 

Mr.  Mcoson:  I  offer  Respondents'  3  and  7  in 
evidence. 

Mr.  Heimann:    No  objection. 

Trial  Examiner:  Very  well.  Respondents'  3  and 
Respondents'  7  will  be  received  in  evidence. 

(The  documents  heretofore  marked  Respond- 
ents' Exhibit  Nos.  3  and  7  for  identification 
were  received  in  evidence.)   [1719] 
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WORK  ORDER 

Los  Angeles  County  District  Council  of  Carpenters 

Room  602  Labor  Temple,  538  Maple  Ave. 
MAdison  9-1657  MAdison  9-1657 

S  M,  Calif.,  ,Tan.  6,  1954 

Report  to  Zoss  Cont.  Co. 

Address      National  Sawtelle 

Introducing  Mr.  J.  Dockery 

Date  and  Time  to  Report  on  Job 

Remarks : 

Social  Security  No 

(Note)  This  man  has  been  sent  to  work  from  this 
office  by  your  order.  If  he  is  not  put  to  work  you 
must  pay  him  two  (2)  hours  pay. 

Earl  E.  Thomas,  Sec'y-Treas. 

By  

Authorized  Representative. 

(Note)  Any  member  accepting  a  work  order  and 
not  reporting  must  report  the  same  to  this  office 
immediately. 

Report  to  Steward  before  going  to  work. 
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CARPENTERS  LOCAL  UNION  NO.  llOo 

2439  Soirta  MmIco  Bealtvard.  Santa  Monica.  Califonila 
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Q.  (By  Mr.  Nicoson)  :  I  now  show  you  a  docu- 
ment which  is  in  evidence  as  Respondents'  Exhibit 
7  and  ask  you  to  examine  it  and  state  of  you  have 
ever  seen  any  cards  like  he  fore. 

Trial  Examiner:    You  meant  11,  did  you  not^ 

Q.     (By  Mr.  Mcoson) :    11,  I  mean  11. 

A.    Yes,  I  believe  I  have  seen  these  before. 

Q.    Did  you  ever  fill  any  of  them  ouf? 

A.  Yes,  well,  I  don't  know.  I  think  that  has 
something  to  do  with  the  Department  of  Employ- 
ment. I'm  not  sure. 

Q.    All  right.  You  fill  them  out? 

A.    Yes,  sir.  [1720] 
***** 

Cross  Examination  ***** 

Q.  (By  Mr.  Heimann) :  Do  you  know  which 
sheet  was  there  in  the  morning  about  8 :00  a.m.,  the 
morning  when  they  first  came  in? 

A.    It  would  be  No.  3  sheet. 

Q.  I  see  there  that  men  from  other  locals  signed 
that  list,  for  instance,  from  Local  1335,  1913  ? 

A.    Yes,  75  and  so  on. 

Q.  Are  all  those  locals  locals  within  the  jurisdic- 
tion of  the  Los  Angeles  District  Council?  [1721] 

A.     That  is  true,  yes. 

Q.  How  about  men  from  locals  outside  that  jur- 
isdiction, can  they  sign  the  list? 

A.  They  could  sign  the  list  but  they  would  have 
to  clear  their  book  and  get  the  book,  clear  the  book 
into  the  local  union  or  work  on  a  permit  from  the 
District  Council,  but  they  could  sign  the  list. 
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Q.  But  they  either  have  to  put  the  book  in  or 
get  a  permit  from  the  District  Council  first  before 
they  signed  the  list,  is  that  correct  % 

A.  No,  not  necessarily,  no.  They  could  sign  the 
list  and  do  that  afterwards. 

Q.     But  that  is  a  condition  that  they 

A.  They  would  have  to  put  the  book  in  in  order 
to  obtain  a  peiTnit,  yes. 

Q.  In  other  words,  they  wouldn't  be  sent  out  to 
work  unless  they  put  the  book  in  or  got  a  permit? 

A.     That's  right. 

Q.  And  if  they  get  a  permit  from  the  District 
Council,  that  means  they  have  to  pay  the  fee,  what- 
ever it  is?  A.     Yes. 

Q.  You  said  Mr.  Dockery  and  Mr.  Dowdall  first 
came  in  about  8:00  o'clock  in  the  morning,  is  that 
right.  A.     I  believe  it  was  about  that  time. 

Q.     Do  you  know  what  day  of  the  week  it  was? 

A.  I  believe  it  was  a  Thursday  but  I  wouldn't 
be  positive  of  that. 

Q.  You  can't  tell  from  the  list  on  what  date  it 
was,  can  you? 

A.     No,  I  really  couldn't  tell  that. 

Q.    Do  you  have  any  way  of  knowing  the  date  ? 

A.  No,  I  wouldn't  have  any  way  of  knowing  the 
date. 

Q.  I  see.  When  they  finally  signed  the  list,  about 
what  time  was  that? 

A.  It  was  late  in  the  afternoon  after  Mr.  O  'Hare 
was  there  and  they  were  talking  to  Mr.  0  'Hare. 

Q.    About  4:00  o'clock? 
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A.    I  would  say  it  was  somewhere  in  that  vicin- 
ity. [1723] 
***** 

Q.  After  a  member  deposits  his  book  in  the  local, 
he's  a  member  of  the  local  then,  isn't  he? 

A.  That  is  true.  In  other  words,  when  he  de- 
posits his  book,  he's  given  the  temporary  card  and 
then  at  the  next  meeting,  his  book  is  presented  to 
the  president  of  the  local  and  he  reads  the  clearance 
and  the  members  vote  to  accept  the  clearance. 

Q.     I  see.  When  this  clearance  is  accepted 

A.     He's  definitely  a  member. 

Q.    he  is  a  full-fledged  member? 

A.     That  is  true. 

Q.  In  other  words,  he  doesn't  have  to  do  any- 
thing else  before  he  becomes  a  member,  it's  only  the 
board  of  membership  that  is  required  to  make  him 
a  member?  A.     That's  right. 

Q.  Now,  there's  one  part  of  your  direct  [1724] 
testimony  that  I  didn't  quite  get.  It's  in  relation 
to  the  case  where  someone  comes  in  with  an  appli- 
cation for  membership,  are  there  such  cases  where 
you  have  application  for  membership? 

A.  Well,  yes,  when  a  man  comes  up  and  he  says 
that  he  wishes  to  join  the  union,  I  explain  to  him, 
in  the  first  place,  I  try  to  find  out,  naturally,  if  he 
is  a  carpenter  and  how  much  experience  he  has  had. 

Then,  we  have  an  application  for  membership. 

Q.  That  is  used  only  for  people  who  aren't  in 
the  United  Brotherhood  of  Carpenters  at  all,  is  that 
right?  A.     That  is  true. 
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Q.  In  other  words,  if  a  man  is  a  member  of  an- 
other local,  he  wouldn't  fill  in  the  application  for 
membership?  A.     Oh,  no,  no. 

Q.  And  you  stated  something  to  the  effect  he 
pays  the  deposit  on  the  application.  Would  that 
be  the  deposit  on  the  initiation  fee,  is  that  it? 

A.     That  is  true. 

*  *  *  * 

Q.  (By  Mr.  Heimann)  :  Now,  if  a  carpenter 
comes  in  who  is  not  a  member  of  the  United  Broth- 
erhood, does  he  need  a  temporary  working  card 
before  he  can  go  out  to  work  before  you  dispatch 
him?  [1725] 

A.  Well,  he  would  have  to  have  a  working  card, 
yes,  sir. 

Q.  Who  issues  that  temporary  working  card  to 
him?  A.     I  would  issue  that. 

Q.  Would  you  ask  him  whether  he  would  join 
the  union  within  30  days? 

A.  It  was  my  understanding  that  he  would  be 
issued  a  temporary  working  card  pending  30  days 

at  which  time  he  was  supposed  to  join  the  union. 

*  *  *  *  * 

Q.  (By  Mr.  Heimann) :  Has  this  ever  hap- 
pened ? 

A.  It  has  never  happened.  I  never  had  that 
experience.  [1726] 

Q.  Have  you  ever  had  a  non-member  come  in  at 
all? 

A.     I  never  had  that  experience  since  I  been  in 

the  office.  [1727] 
»  *  *  *  * 
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Trial  Examiner:  By  the  way,  from  whom  in 
the  organization  do  you  get  your  instructions  in 
that  regard? 

The  Witness :  Mr.  O  'Hare  was  the — gave  me  my 
instructions.  He's  the  business  representative. 

Trial  Examiner:    Very  well. 

Q.  (By  Mr.  Heimann) :  Now,  when  Mr.  Dow- 
dall  and  Mr.  Dockery  came  in  in  the  morning  at 
8:00,  do  you  say  that  list  was  lying  in  the  window? 

A.    Yes,  sir. 

Q.    Did  you  tell  them  they  could  sign  it  then? 

A.  I  told  them  that  the  procedure  was  to  sign 
the  list  but  there  was  quite  a  little  discussion  on 
the  request  and  about  the  depositing  of  the  book, 
or  obtaining  a  permit  and,  as  I  recall,  Mr.  Dowdall 
asked  where  they  obtained  this  permit  and  I  told 
him  at  the  District  Council  which  at  that  time  [1728] 
was  in  the  old  Labor  Temple  and  there  wasn't 
too  much  discussion  that  morning,  as  I  recall.  They 
took  off  and  left  the  office. 

Q.  Well,  you  told  them  that  before  you  could 
send  them  out  they  would  have  to  get  the  temporary 
working  card,  is  that  right? 

A.  I  told  them  that  they  would  have  to  go  to 
the  District  Council,  take  their  book  with  them, 
and  they  would  have  to  obtain  a  work  permit  or 
temporary  working  card,  whichever  it  is,  from  the 
District  Council,  I  had  no  authority  to  issue  those. 

Q.  You  told  them  that  they  had  to  do  that  be- 
fore they  could  go  out  to  the  work,  isn't  that  right? 

A.     I  don't  recall  just  saying  that,   no.   I  told 
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them  as  to  the  request  they  would  have  to  see  Mr. 

O'Hare  on  that. 

Q.  Isn't  that  what  you  told  them  when  they 
came  back  in  the  afternoon? 

A.  I  told  them  that  in  the  morning  that  they 
would  have  to  see  Mr.  O'Hare. 

Q.  Didn't  you  only  tell  them  that  after  you 
had  talked  to  Mr.  O'Hare? 

A.  No,  sir,  I  told  them  that  if  the  want  a  re- 
quest like  that  they  would  have  to  talk  to  Mr. 
O'Hare  and  I  couldn't  get  a  hold  of  him  right  then, 
I  didn't  know  just  where  he  was  but  I  did  tell  them 
about  the  permit. 

Q.  By  the  way,  I  want  to  show  you  Respond- 
ents' Exhibit  No.  7.  [1729]  After  the  names  of 
Dockery  and  Dowdall  and  the  numbers,  there  ap- 
pears the  word  ' 'Permit"  in  both  lines.  Did  you 
write  that?  A.     No,  sir,  I  did  not. 

Q.    Do  you  know  who  did? 

A.    No,  I  assume  they  did. 

Q.  You  assume  they  did.  You  didn't  see  them 
put  it  on,  did  you? 

A.  I  wasn't  at  the  window  when  they  signed  the 
list.  Mr.  O'Hare  was  there. 

Q.  In  other  words,  you  didn't  see  them  put  it 
on?  A.     No,  I  didn't  see  them  put  it  on. 

Q.     But  you  know  you  didn't  put  it  on? 

A.     I  know  I  didn't  put  it  on,  definitely. 

Q.  There's  another  man  in  Line  90,  William 
McCall,  v/here  it  says  permit,  is  that  right? 

A.     That's  right. 
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Q.     You  don't  know  who  put  that  on,  do  you? 

A.     No,  I  don't.  I  didn't  put  it  on. 

Trial  Examiner:  As  long  as  there  is  reference 
to  Mr.  McCall's  name,  I  will  ask  you,  do  you  know 
anything  at  all  about  the  number  that  appears 
right  next  to  the  word  "Permit"  in  the  right-hand 
margin,  1281,  do  you  know  anything  about  that? 

The  Witness:  I  don't  know.  That  could  be  a 
local  number  that  he  belonged  to.  I  don't  know  what 
that  local  number  could  be,  out  of  the  county,  I 
don't  know  where  it  was  from.  [1730] 

Trial  Examiner :  We  know  already  it  is  the  local 
in  Anchorage,  Alaska,  in  which  Mr.  Dowdall  and 
Mr.  Dockery  had  books  deposited. 

The  Witness:    I  see. 

Trial  Examiner :  I  am  curious  as  to  whether  you 
had  any  knowledge  whether  it  appeared  opposite 
the  name  in  respect  to  Mr.  McCall? 

The  Witness:    1  don't  know,  I  have  no  idea. 

Q.  (By  Mr.  Heimann) :  This  conversation  in 
the  morning  was  very  short,  is  that  right? 

A.    Yes. 

Q.     They  just  showed  you  their  work  request? 

A.    Right. 

Q.  I  believe  you  testified  on  direct  examination 
you  said  you  couldn't  issue  them  a  work  order 
since  they  had  no  clearance  and  they  would  have 
to  go  to  the  District  Council? 

A.     That  is  true. 

Q.    Are  you  sure  that  you  mentioned  that  work 
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list  to  them  or  did  you  just  assume  that  they  saw 

it  there? 

A.  I  mentioned  that  list  to  them  and  told  them 
and  pointed  out  that  there  was  quite  a  lot  of  men 
on  this  list  out  of  work. 

Q.  Are  you  sure  you  said  there  are  quite  a  lot 
of  men  on  that  list  or  did  you  just  say  quite  a  lot 
of  men  waiting  for  a  job?  [1731] 

A.  I  pointed  out  on  the  list  to  them.  The  list 
was  right  in  the  window. 

Q.    You  remember  that  specifically? 

A.     I  certainly  do. 

Q.     Did  you  explain  to  them  what  that  list  was? 

A.  I  told  them  that  was  the  work  list.  As  I  say, 
there  was  so  much  discussion,  quite  a  bit  of  dis- 
cussion on  the  work  permit  and,  the  request,  rather, 
and  going  to  the  Council.  I  explained  to  them  at 
that  time  that  there  was  a  lot  of  men  on  the  list 
and  that  that  was  the  work  list.  As  I  say 

Q.    Well,  yes,  go  ahead. 

A.    After  that  they  left  the  building. 
***** 

Q.  (By  Mr.  Heimann) :  Do  you  remember  now 
that  you  said  that? 

A.  I  told  them  that  the  work  list  was  right  there 
and  quite  a  number  of  men  on  the  list. 

Q.  Yes,  but  my  question  relates  as  to  whether 
you  told  them  exactly  what  that  list  was,  you  ex- 
plained it  to  them? 

A.  Well,  I  assume  they  knew  that  work  list  was 
[1732]  men  out  of  work.  I  didn't,  I  told  them  that 
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that  was  the  work  list  and  that  it  was  nmiibered 

there  how  many  men  were  out  of  work  on  it.  I 

don't  recall  whether  I  specified  the  last  number  on 

the  last  man  on  the  list  at  that  time,  I  don't  recall 

that. 

Q.  And  you  assumed  that  they  knew  how  the 
list  would  work? 

A.  Well,  I  told  them  that  at  that  time  they 
could  sign  the  work  list  if  they  wished  to. 

Q.  You  told  them  they  could  sign  in  the 
morning  ? 

A.  Pardon  me,  no,  that  was  in  the  —  I  can't 
swear  to  that,  no. 

Q.  I  see.  Well,  let  me  ask  again,  you  assumed 
that  they  knew  how  the  list  worked? 

A.    Well,  yes. 

Q.  Now,  when  they  came  back  in  the  afternoon, 
you  told  them  they  had  to  wait  for  Mr.  O'Hare? 

A.     That's  right. 

Q.    Was  there  any  lengthy  discussion  about  it? 

A.  No,  not  too  much  discussion.  I  told  them 
that  Mr.  O'Hare,  I  had  contacted  Mr.  O'Hare  and 
Mr.  O'Hare  told  me  that  if  they  should  come  back 
to  have  them  wait  for  him,  he  would  be  in  later 
that  afternoon.  I  don't  recall  that  there  was  too 
much  discussion  about  it,  no. 

Q.     Which  was  about  1:00  o'clock,  was  it? 

A.    I  would  say  in  that  vicinity,  yes. 

Q.  Either  at  1:00  o'clock  or  at  8:00  o'clock  in 
[1733]  the  morning,  was  there  any  great  argument 
about  it? 
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A.     No,  I  wouldn't  say  there  was  any  argument 

about  it.  Mr.  Dockery  couldn't  understand  why  I 

couldn't  do  that,  this  or  that  I  didn't  do  that,  and 

I   told  him  that,   I  said,   "I   work  here   and  Mr. 

O 'Hare's  orders  are  that  you  wait  here  and  have 

to  see  him  and  that  is  it." 
***** 

Q.  Now,  when  you  talked  to  Mr.  O'Hare  on 
the  telephone,  what  did  Mr.  O'Hare  say? 

A.  Mr.  O'Hare  told  me  that  when,  if  they 
came  back  in  the  afternoon  that  he  would  be  in 
later  on  and  to  tell  them  to  wait  for  him  and  he 
would  talk  to  them. 

Q.  Did  Mr.  O'Hare  say  whether  he  knew  Dock- 
ery and  Dowdain  [1734] 

A.     No,  he  didn't  say. 

Q.    He  didn't  say?  A.     He  didn't  say. 

Q.  By  the  way,  you  know  that  Dockery  and 
Dowdall  had  a  case  in  Alaska? 

A.    I  didn't  know  that,  no. 

Q.    You  know  it  now? 

A.     I  know  it  now,  I  didn't  know  it  at  that  time. 

Q.    When  did  you  find  out  about  it? 

A.  I  believe  that  Mr.  0"Hare  told  me  about  it 
after  they  had  filed  this  case.  I  believe  it  was  after 
that.  I  didn't  know  anything  about  it  until  then. 

Q.    Did  Mr.  O'Hare  mention  it  on  that  day? 

A.     That  day? 

Q.  I'm  referring  to  December  3  or  4,  whenever 
it  was. 
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A.  No,  it  was  sometime  after  that.  I  don't  recall 
when  it  was  but  it  was  sometime  after  that. 

Q.  Now,  when  Mr.  O'Hare  talked  to  them,  he 
told  them  they  could  sign  the  list,  is  that  right  •? 

A.     That  is  true. 

Q.  He  explained  that  there  were  many  on  the 
list  who  were  waiting  for  work,  is  that  right? 

A.     That  is  true. 

Q.  He  said  that  those  in  the  list  were  members 
in  this  area? 

A.  I  don't  recall  that  he  said  that  especially,  I 
don't  recall  that.  [1735] 

Q.  Didn't  he  say  that  they  had  the  book  in  this 
local,  Local  1400? 

A.  I  don't  recall  him  saying  that.  I  don't  recall 
that  especially. 

Q.  You  don't  recall  that  he  said  that  there  are 
many  waiting  who  have  their  book  in  here? 

A.  He  may  have  said  that,  I  don't  recall  that. 
I  mean  I  really  can't  say  truthfully  say  yes  he  did, 
I  don't  know. 

Q.  He  also  said — let  me  put  it  this  way,  you 
testified  that  he  said  they'd  be  subject  to  a  fine  if 
they  went  out  to  work  without  the  work  order? 

A.     I  believe  he  said  that,  yes. 

Q.  Didn't  he  also  say  that  they'd  be  subject  to 
a  fine  for  getting  their  own  jobs? 

A.  I'm  not  sure  whether  he  said  that  or  not,  I 
don't  know. 

Q.    Did  you  hear  whether  he  said  that  the  su- 
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perintendent  at  the  Pardee  job  also  would  be  sub- 
ject to  a  fine? 

A.  I  believe  lie  did  mention  something  about 
that. 

Q.     Did  he  say  what  for? 

A.  Why,  for  sending  these  requests  in  when  he 
is  supposed  to  call  the  hall,  something  on  that  order, 
as  I  recall. 

Q.  Don't  you  frequently  get  requests  from  the 
contractor  that  are  brought  in  by  the  men? 

A.  Contracts  that  have,  that  are  clearing  their 
[1736]  own  men  and  they  started  a  job  and  they 
have  men  working  probably  on  another  job  and 
want  to  transfer  them  over  into  our  area.  They 
send  a  man  in  with  a  request,  yes. 

Q.  Now,  do  you  know  whether  Mr.  O'Hare  said 
he  couldn't  send  them  out  to  the  Pardee  job  or 
couldn't  send  them  out  to  any  job? 

A.  I  don't  recall  him  saying  that,  no.  He 
wouldn't  send  them  out,  he  wouldn't  issue  a  work 
order  for  the  Pardee  job  but  as  to  any  other  job, 
I  don't  recall  him  ever  saying  that. 

Q.  I  see.  As  a  matter  of  fact,  as  far  as  the 
union  was  concerned,  they  couldn't  go  to  any  job 
unless  they  were  called?  A.     Yes. 

Q,    By  the  union? 

A.  By  the  union.  When  their  name  is  on  the 
list,  they  would  be  eligible  for  any  other  job,  yes, 
sir. 

Q.    And  they  would  only  be  called  if  the  people 
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ahead  of  them  either  had  found  jobs  or  in  some 

other  way  dropped  off  the  list? 

A.    Yes,  when  their  name  came  up  on  the  list, 

yes.  [1737] 
*  •»  *  *  * 

Q.     (By  Trial  Examiner)  :  [1749] 

*     *     •X-     *     * 

Q.  Now,  there  has  been  testimony  in  this  pro- 
ceeding, [1752]  Mr.  Savage,  that  some  of  the  con- 
tractors who  may  call  upon  you  for  men  to  be  dis- 
patched have  been  signed  to  a  contract  described 
as  a  short  form  contract  which  may  have  been  a 
contract  either  identical  with  or  similar  to  Re- 
spondents' 6?  A.    Yes. 

Q.  Do  you  have  any  personal  knowledge  of  the 
fact  that  agreements  like  Respondents'  6  have  been 
used  to  sign  contractors  up? 

A.    Yes,  I  believe  they  have,  I'm  sure  they  have. 

Q.  When  a  particular  contractor  calls  in  for 
men,  do  you  have  any  way  of  knowing  whether  that 
particular  contractor  is  a  signatory  party  to  any 
kind  of  contract  with  the  Carpenters  Union? 

A.  Well,  I  have  a  book,  a  looseleaf  book  that 
is  issued,  we  get  from  the  Los  Angeles  Building 
Trades  Council  and  it  has  the  looseleaf  pages  of 
the  signed  contractors  in  there  and  then,  there's, 
they  issue  a  supplement  of  it  every  so  often  to 
add  to  it. 

Q.    I  see.  Can  you  describe  the  book  physically? 

A.  It's  a  black  looseleaf  book  similar  to  the 
one  you  have  there  but  I  would  say  it's  possibly 
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about  five  inches  wide  and  about  six  or  seven,  maybe 
eight  inches  deep.  It's  a  ringbinder  and  that's  about 
the  story  of  it.  And,  then,  as  the  looseleaf  supple- 
ments come  in  we  add  to  it.  It's  a  looseleaf  binder. 
*  *  *  *  * 

Q.  (By  Trial  Examiner) :  Had  you  ever  re- 
ceived earlier  calls  [1754]  for  any  job  in  the  ter- 
ritory of  Local  1400  from  the  Zoss  Construction 
Company?  A.     For  men,  you  mean? 

Q.  Yes,  before  the  date  you  dispatched  Mr. 
Dockery.  A.     Oh,  yes. 

Q.  Did  you  have  any  way  of  knowing  at  the 
time  you  received  such  calls  whether  Zoss  Con- 
struction Company  was  a  signatory  party  to  any 
kind  of  contract  with  the  Carpenters  Union? 

A.  Yes,  I  was  under  the  impression  they  were 
under  agreement  with  it. 

Q.  How  did  you  acquire  that  impression  or 
knowledge  ? 

A.  They  are  in  the  looseleaf  book  that  I  spoke 
of  and  they  signed  on  there  as  Zoss  Construction 
Company. 

Q.  Did  you  have  any  such  information  as  to 
Pardee  Construction  Company? 

A.    Well,  yes,  they  are  definitely  signed,  yes. 

Q.  And  you  base  that  statement  upon  the  fact 
that  they  appear  in  this  little  black  book  that 
you  received  from  the  Building  and  Construction 
Trades  Council? 

A.    That  is  true.  [1755] 

«     «     »     4t     « 
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Q.  Have  you  had  very  many  experiences  of  a 
type  similar  to  that  involved  in  the  situation  of 
Mr.  Dowdall  and  Mr.  Dockery  of  individuals  com- 
ing into  Local  1400  with  their  books  deposited  in 
locals  outside  Los  Angeles  County  who  have  indi- 
cated a  desire  to  work  on  a  permit  rather  than 
clearing  their  books  in? 

A.  Not  too  many.  They  are  in  the  minority  by 
a  long  way,  not  too  many. 

Q.  Of  the  instances  that  you  have  had  and  may 
now  recall,  can  you  recall  whether  any  of  the  indi- 
viduals involved  gave  you  any  reasons  as  to  why 
they  might  want  to  follow  that  practice  instead  of 
clearing  in?  [1761] 

In  some  cases,  the  local  imions  in  the  past  have 
indicated  that  some  of  these  local  unions  have  had 
insurance  policy  strictly,  or  death  benefit,  rather, 
established  in  that  local  union  and,  rather  than 
clear  out  and  lose  that  death  benefit,  they  would 
much  rather  keep  the  book  in  and  work  on  a  per- 
mit to  keep  this  death  benefit  in  good  standing. 
***** 

Q.  Now,  you  have  also  testified  and  there  has 
previously  been  testimony  that  persons  who  are 
members  of  other  local  unions  in  the  Los  Angeles 
District  Council's  territory  may,  if  they  are  un- 
employed, sign  up  on  the  out-of-work  list  at  your 
local  as  well  as  a  number  of  others'? 

A.     That  is  true. 

Q.  Now,  what,  if  anything,  happens  when  these 
individuals  come  in  with  membership  in  this  local 


824         National  Lahor  Relations  Board  vs. 

(Testimony  of  William  J.  Savage.) 
other  than  1400  and  they  have  no  connection  with 
a  job  that  is  just  starting  up  in  your  territory, 
just  looking  for  work  in  your  territory.  What  is 
the  procedure  as  far  as  their  getting  signed  up  and 
[1767]  getting  possible  work  order  is  concerned, 
describe  how  that  works. 

A.  Well,  they  si.gn  my  work  list  and,  as  I  have 
already  testified,  we  go  down  the  list.  When  their 
name  comes  up,  regardless  of  what  local  union  they 
are  from,  we  don't  care,  just  as  long  as  they  show 
us  a  paid  up  work  card,  they  get  work. 

Q.  When  you  say  as  long  as  they  show  a  paid 
up  work  card,  they  get  the  work  order,  are  you 
referring  to  a  quarterly  working  card? 

A.  I'm  referring  to  the  quarterly  working  card, 
or  if  a  man  had  been  on  application  to  join  the 
union,  he  would  have  a  temporary  card,  or  a  man 
if  he  was  on  a  permit,  if  it  was  current,  would  get 
the  work  order,  yes. 

Mr.  Heimann:  Rather  than  have  your  question 
read  back,  may  I  ask  if  your  question  related  to 
other  locals  in  the  county? 

Trial  Examiner:    Yes. 

The  Witness:    In  the  county,  yes,  that  is  true. 

Trial  Examiner:  Now,  in  view  of  your  reference 
to  the  quarterly  working  card,  in  that  type  of  situ- 
ation, I'd  like  to  ask  this,  are  these  men,  as  a  mat- 
ter of  regular  practice,  asked  to  show  their  quar- 
terly working  card  at  the  time  they  sign  up  or  at 
the  time  they  answer  a  call  for  a  job? 

The  Witness:     No,  just  when  they  answer  the 
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call  for  a  job,  [1768]  not  when  they  sign  up.  [1769] 

Recross  Examination  ***** 

Q.  (By  Mr.  Heimann)  :  I  will  show  you  a  docu- 
ment that  has  previously  been  received  as  Gr.  C.  28. 
I  ask  you  if  you  have  seen  documents  like  that 
before.  A.    Yes,  I  have. 

Q.  Would  you  tell  us  if  that  is  the  type  of 
document  that  is  issued  by  the  Los  Angeles  County 
District  Council  of  Carpenters? 

A.    Yes,  it  is. 

Q.    Have  you  seen  such  a  document  of  which 
you  knew  it  was  issued  by  the  Building  and  Con- 
struction Trades  Council?  A.     No.  [1771] 
***** 

Q.  Now,  when  Mr.  Dowdall  and  Mr.  Dockery 
came  to  see  you  out  at  Local  1400  in  December, 
did  you  tell  them  to  see  any  particular  person  at 
the  District  Council? 

A.    I  believe  I  told  them  that  Mr.  Earl  Thomas 

was  the  secretary-treasurer  of  the  Council.   [1772] 
***** 

Q.  Now,  you  testified  regarding  a  black  iDook 
that  listed  the  contractors  with  whom  the  union 
had  contracts  in  one  form  or  another? 

A.     That's  right,  yes,  that  is  true. 

Q.  And  you  said  that  Pardee  was  in  that  book, 
Pardee  Construction  Company?  A,     Yes. 

Q.    And  they  were  in  that  book  in  December? 

A.    Oh,  yes. 

Q.    And  for  sometime  before  then? 
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A.     I  assume  they  were,  yes. 

Q.  You  don't  remember  to  have  received  any 
calls  from  Pardee  for  workmen  prior  to  December? 

A.  Not  for  quite  a  while  prior  to  December. 
[1776]  I  wouldn't  know  anyone,  I  have  no  idea. 

Q.  Xot  for  quite  a  while.  Well,  did  you  ever, 
or  let's  say,  within  the  three  yeai*s  prior  to  De- 
cember, 1953? 

A.     Oh,  yes,  I  have  had  calls  from  Pardee. 

Q.     You  have  ? 

A.     Ye?.  I  have  had  calls  in  that  timel  sure. 
***** 

Mr.  Xicoson:  I  now  in^-ite  the  stipulation  with 
respect  to  Respondents'  Exhibit  5  which  is  the 
dues  book  of  Mr.  Dowdall  that  in  its  present  form 
does  not  reflect  any  dues  payment  beyond  the 
month  of  March  of  1954. 

Mr.  Heimann:  First,  I  object  to  any  evidence 
regarding  this  matter  as  inmiaterial,  irrelevant. 

Trial  Examiner:     Objection  overruled. 

IMr.  Heimann :  TTithout  waiving  my  objection,  I 
stipulate  that,  I  accept  the  stipulation  as  to  the 
fact  stated  by  Mr.  Xicoson,  to-wit,  that  the  dues 
book  in  its  present  fonn  does  not  show  any  dues 
payment  beyond  March,  1954.  As  I  say,  I  stipulate 
that  that  is  a  fact.  I  do  not  waive  any  objection 
as  to  the  irrelevancy  and  other  objecctions  that  I 
made. 

I  further  wish  to  state  that  my  stipulation  as  to 
that  fact  is  not  to  be  construed  as  a  stipulation 
that  Mr.  Dowdall  did  not  pay  dues  beyond  that 


A 
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date.  The  stipulation  is  merely  that  the  dues  book 
does  not  in  its  present  form  reflect  any  payment  be- 
yond that  date.  [1778] 


*  *  *  *  * 


JAMES  ADAMS 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Nicoson) :    Give  your  name,  please. 
A.    James  Adams. 

Q.    Where   do   you   reside,  Mr.   Adams,   at  the 
present  time? 

A.     13313  Ferpinawu  Street,  Norwalk. 
Q.    Are  you  presently  employed?  A.     No. 

Q.     Were   you   during   the   month   of   January, 
1954,   employed  as  business   agent   of   Local   1046 
at  Palm  Springs  ?  [1787] 
A.     That's  right. 

Q.    Were  you  the  business  agent  on  January  7 
1954,  of  Local  1046?  A.     Yes. 

Q.    I  show  you  a  document  which  is  in  evidence 
as  General  Counsel's  Exhibit  30  and  ask  you  to 
examme  and  state  if  that  is  your  handwriting  on 
that  card.  A.     That  is  my  handwriting. 

Q.     That  is  a  temporary  working  card  that  you 
issued  to  Mr.  Dowdall  on  that  date? 
A.     That  is  correct. 

Q.  Did  you  at  that  time  have  a  conversation 
with  Mr.  Dowdall?  When  you  issued  that  card,  just 
answer  that  yes  or  no. 
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A.  No,  no  conversation  other  than  the  conversa- 
tion that  there  was  50  men  out  of  work. 

Q.  Well,  now,  you  just  answer  me  if  you  talked 
with  him.  Did  you  talk  vnth  him  before  you  issued 
that  card?  A.     Yes,  I  did. 

Q.  AVhile  you  were  talking  with  him,  there  were 
you  and  Mr.  Dowdall  there.  Now,  who  else  was 
present  ? 

A.    Well,  there  was  the  financial  secretary. 


Q 

A 

Q 

A 

Q 

A 


That  is  Ted  Morris  ? 

Yes,  at  that  particular  time. 

Anyone  else  that  you  recall? 

Yes,  Roy  Lee.  [1788] 

Anyone  else  that  you  recall? 

Well,  I  don't  know,  there  was  about  50  men. 

You  are  sure  it  was  Roy  Lee,  or  Leo  Kruse  ? 


Q 

•*    *    *    *    * 

The  Witness:    No,  not  Leo  Kruse. 

Q.  (By  Mr.  Nicoson) :  Tell  us,  Mr.  Adams, 
what  you  said  to  Mr.  Dowdall  and  what  he  said  to 
you  on  the  occasion  that  this  card  was  filled  out  and 
issued  to  Mr.  Dowdall. 

A.  Well,  when  he  come  in  that  morning,  he 
asked  to  be  put  on  that  work  list.  I  said  I  couldn't 
put  him  on  the  work  list  because  he  was  not  a 
member  of  that  local  at  that  particular  time.  He 
said  he  didn't  want  to  go  to  work,  he  wanted  on 
there  so  that  he  could  fill  his  unemployment  out 
and  that  is  the  only  way  he  could  draw  his  miem- 
ployment  by  being  on  that  list.  I  said  the  only  thing 
left  for  me  to  do,  the  only  way  I  could  put  you  on 
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that  list  was  to  work  you  on  a  permit,  or  put  you 

on  a  permit,  which  he  agreed  to  do. 

Q.  State  whether  or  not  there  was  anything  said 
about  a  dues  book. 

A.  He  had  his  dues  book  in  his  pocket  and  said 
he  wasn't  going  to  put  his  book  in  no  local  here  as 
he  was  a  member  of  the  Alaska  local.  I  think  it 
was  Anchorage,  I'm  not  positive  on  that.  [1789] 

Q.  Was  that  when  you  started  talking  about  the 
permit  %  A.    Yes. 

Q.  And  did  you  issue  this  card  which  is  now 
in  front  of  you? 

A.     I  issued  that  card,  yes. 

Q.  Did  you  say  anything  else  to  him  at  that 
time? 

A.  Upon  issuance  of  the  card  like  this,  of  course, 
it  involves  the  monthly  dues  which  he  paid. 

Q.    How  much  did  he  pay? 

A.    He  paid  $5.00. 
*  *  *  *  * 

Q.  (By  Mr.  Mcoson)  :  Now,  do  you  recall  any- 
thing else  that  was  said  at  that  time? 

A.  I  told  him  then  the  only  way  I  could  put 
his  name  on  that  was  issuing  this  card  and  he  said 
that  he  didn't  want  to  go  to  work,  that  he  wanted 
to  get  on  the  unemployment  list,  so  I  immediately 
put  his  name  on  the  out-of-work  list.  Apparently 
that  is  what  he  wanted. 

Q.     Anything  further  that  was  said? 

A.     That  is  all  that  was  said. 

Q.    You  issued  that  card,  I  take  it? 
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A.     Yes. 

Q.    You  put  his  name  on  the  list? 

A.  I  put  his  name  on  the  list  and  gave  him  the 
number.  [1790] 

Q.     You  gave  him  a  number? 

A.  Approximately,  about  50,  I  can't  recall  his 
number  at  this  particular  time,  approximately. 

Q.  You  looked  at  the  back  of  the  card  which 
the  Examiner  now  turned  over  for  you  and  noticed 
the  number  61  on  there,  did  you  put  that  on  there? 

A.  Yes,  that  is  my  writing.  I  don't  know  just 
how  many  were  out  of  work,  probably  around  50 
that  morning. 

Q.  Does  that  number  61  have  any  significance 
to  you  now? 

A.  Well,  the  only  reason  is  he  was  the  last  on 
the  list,  probably. 

Q.  So  far  as  you  now  know,  that  was  his  num- 
ber at  the  time  you  signed  the  list,  is  that  right? 

A.     That's  right.  [1791] 
***** 

Cross  Examination 

Q.  (By  Mr.  Heimann) :  Mr.  Adams,  when  Mr. 
Dowdall  was  at  the  union  hall  on  January  7,  he 
said  that  he  wanted  to  register,  is  that  right? 

A.  Wanted  to  register  for  the  unemployment,  on 
the  unemployment  list. 

Q.  All  right.  And  you  told  him  that  at  first  he 
couldn't  register  because  he  was  not  a  member  of 
the  local  ? 

A.    What  is  that  afi:ain? 
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Q.  You  told  him  at  first  that  he  could  not  regis- 
ter because  [1793]  he  was  not  a  member  of  the 
local?  A.     That's  correct. 

Q.  At  that  time  you  were  the  business  agent 
of  Local  1046?  A.    Yes. 

Q.  You  handled  that  out-of-work  list,  is  that 
right  ? 

A.  Yes,  sir,  in  conjunction  with  the  unemploy- 
ment office.  I  had  to  keep  the  amount  of  men  out 
of  work  and  give  them  a  number  of  our  own  mem- 
bers. 

Q.  And  in  referring  men  to  work  you  went  by 
that  out-of-work  list  ?  A.    By  the  list,  yes. 

Q.    You  took  the  ones  who  were  on  top  first? 

A.     In  rotation. 

Q.    And  went  down  that  list?  A.    Yes. 

Q.  And  you  didn't  refer  anybody  to  work  who 
was  not  on  that  out-of-work  list? 

A.  No.  Unless  that  they  went  and  got  a  job  by 
themselves,  if  they  got  a  job  by  themselves,  there 
was  nothing  I  could  do  about  it,  of  course. 

Q.  But  you  didn't  refer  him  unless  he  was  on 
the  out-of-work  list?  A.     No,  no. 

Q.  And  in  order  to  get  on  the  list,  he  either  had 
to  be  a  member  of  the  local  or  he  had  to  have  a 
temporary  working  card?  [1794] 

A.  Well,  not  exactly  a  member  of  the  local  but 
a  member  of  the  District  Council  which  comprises 
Riverside  and  San  Bernardino  Counties.  You  could 
be  a  member  of  any  one  of  the  11  locals. 
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Trial  Examiner:  You  say  11  locals  in  the  coun- 
ties? 

The  Witness :  In  the  two  counties,  that  is  correct. 

Mr.  Heimann:    Thank  you. 

Q.  (By  Mr.  Heimann) :  So  he  had  to  be  a 
member  of  any  one  of  the  locals  within  the  Dis- 
trict or  he  had  to  get  a  temporary  working  card? 

A.    Yes. 

Q.  And  in  order  to  get  a  temporary  working 
card,  he  had  to  pay  the  dues  that  the  locals  in  that 
district  charge?  A.    Pay  a  month's  dues. 

Q.  Now,  you  say  that  Mr.  Dowdall  said  that  he 
just  wanted  to  be  on  the  list  because  of  the  unem- 
plojrment  compensation? 

A.    Wanted  on  my  list  to  draw  unemployment. 

Q.     That  is  what  he  said?  A.     Yes. 

Q.     Did  he  say  anything  about  his  Alaska  case? 

A.    About  what? 

Q.    About  his  Alaska  case? 

A.  No  other  than  he  said  his  membership  was 
up  there,  that  he  had  a  book  in  his  pocket  that 
his  membership,  still  retained  his  membership  in 
Alaska. 

Q.     That  is  all  he  said  about  the  Alaska  case? 

A.    Yes,  that  he  was  not  going  to  put  his  book 

in  Palm  Springs  Local  1046. 
***** 

Q.  Did  you  always  put  the  names  of  applicants 
on  the  out-of-work  list,  or  did  they  usually  write 
their  own  name  on  it? 

A.    Well,  since  the  two  years  ago,  since  the  De- 
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partment  of  Unemployment  started  that  ruling  with 
[1796]  the  locals  in  that  particular  section,  I  had 
to  do  that  in  order  to  cooperate  with  that  office 
there  in  Indio.  That  is  where  the  Unemployment 
Office  was  established,  in  Indio,  for  that  area.  The 
men  would  come  there  and  if  I  had  no  work,  go 
there  and  apply  for  unemployment. 

Q.  I  understand,  but  what  I'm  referring  to  is, 
you  said  you  put  Mr.  DowdalFs  name  on  the  list. 

A.     That's  right,  I  do  that  with  all  the  names. 

Q.    You  always  write  the  names? 

A.     The  name  and  number. 

Q.  The  applicant  doesn't  write  his  own  name 
on  it?  A.    No. 

Q.  After  January  7,  did  Mr.  Dowdall  ever  come 
back  to  the  union  office  while  you  were  the  busi- 
ness agent? 

A.  He  didn't  come  back  there  until,  I  think  it 
was,  around  about  the  month  of  May  and  I  was 
down  in  Los  Angeles  that  particular  day  and  a 
fellow  taking  my  place.  He  came  in  for  a  permit 
from  this  other  man  that  was  on  acting  as  business 
agent. 

Q.    Who  was  that?  A.    Roy  Lee. 

Q.     That  was  May? 

A.  I  presume  it  was  around  the  month  of  May. 
I  can't  tell  the  date. 

Q.  At  that  time  you  were  still  the  business 
agent  ? 

A.    Yes,  I  was  the  business  agent  but  I  was  in 
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[1797]  Los  Angeles  that  particular  day  and  he  was 

going  to  bat  for  me. 

Q.  Between  January  and  May  you  never  saw 
Mr.  Dowdall  back  at  the  union  office? 

A.  No.  I  have  seen  him  working  out  on  the  jobs, 
though. 

Q.  You  didn't  actually  see  him  there  at  that 
date  in  May  when  Mr.  Lee  was  there  because  you 
were  in  Los  Angeles  ? 

A.     I  was  in  Los  Angeles.  No,  I  didn't  see  him. 

Q.  So  what  you  just  told  us  is  just  what  you 
heard  that  he  was  in  there  in  May? 

A.  No,  we  have  in  the  record,  in  the  book  he  got 
a  permit. 

Q.     I  see,  so  you  know  it  from  that  record? 

A.    Yes. 

Q.  That  he  was  there,  but  you  never  saw  him 
at  the  union  office  again? 

A.     No,  I  didn't  see  him. 

Q.     What  does  that  record  say? 

A.  The  date  that  they  gave  him  the  card,  regu- 
lar card  like  this,  I  presume,  and  the  date  that  was 
on  the  card  was  transferred  on  to  the  books  of  the 
financial  secretary. 

Trial  Examiner:  Let  the  record  show  that  when 
the  witness  testified  that  Mr.  Dowdall  was  given 
a  card  like  this,  he  indicated  the  the  card  pre- 
viously examined  by  him  in  connection  with  his 
direct  examination  in  evidence  as  G.  C.  30. 

The  Witness :  In  other  words,  from  the  time  that 
this   card  was  issued,   the   card   is   good  for  one 
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month.  You  see  the  date  on  [1798]  this  card  and 
I  know  for  a  fact  that  he  had  been  working  right 
along  and  never  come  in  for  no  permits  until  the 
month  of  May. 

Q.     (By  Mr.  Heimann)  :    I  see,  yes. 

A.  But  he  had  been  working  right  along,  I  say, 
on  job,  not  job,  jobs,  working  over  in  Desert  Hot 
Springs,  also,  working  in  Palm  Springs. 

Q.  He  had  jobs  practically  all  the  time,  didn't 
he?  A.    Yes,  yes. 

Q.  You  never  heard  that  he  turned  down  a  job, 
did  you? 

A.  Not  to  my  knowledge.  He  never  come  down 
near  the  office,  just  got  a  job  and  went  to  work 
without  even  reporting  or  anything. 

Q.  Now,  you  said  that  you  never  referred  a  man 
to  work  unless  he  was  on  the  list  and  you  added 
with  the  exception,  of  course,  if  he  got  his  own  job. 

A.  That's  right.  Sometimes,  of  course,  sometimes 
the  contractors,  the  different  contractors  would  call 
up  for  a  certain  man  and,  regardless  of  the  num- 
ber on  the  list,  I  had  to  meet  that  request,  of  course. 

Q.  That  was  quite  frequent  that  a  man  got  his 
own  job?  A.     Many,  very  frequent,  yes. 

Q.  And  I  believe  there  were  about  50  or  60  peo- 
ple out  of  work. 

A.     There  was  at  that  particular  time,  yes. 

Q.  About  the  first  of  the  year.  And  they  went 
out  in  the  country  quite  often  and  looked  for  jobs, 
didn't  they?  [1799] 

A.    Yes,  but  they  did  it  in  a  different  way  than 


83G         National  Labor  Relations  Board  vs. 

(Testimony  of  James  Adams.) 

what  he  would  do  if  they  happened  to  run  on  to 

a  job. 

Q.  Just  a  minute.  They  went  out  into  the  coun- 
try and  looked  for  jobs,  didn't  they? 

A.  They  went  to  the  different  parts  of  the  ter- 
ritory which  would  be  Desert  Hot  Springs,  Palm 
Desert,  Palm  Springs.  If  they  would  find  a  job, 
they  come  back  and  report  to  the  office  and  I  would 
issue  a  work  order,  which  was  only  fair  to  the  men 
that  was  out  of  work. 

Q.  Did  Mr.  Dowdall  ever  tell  you  that  he  did 
not  want  to  go  to  work?  A.    What's  that? 

Q.  Did  Mr.  Dowdall  ever  tell  you  that  he  did 
not  want  to  go  to  work? 

A.     Only  this  one  morning. 

Q.     What  did  he  say  there  ? 

A.  He  said  all  he  wanted  was  to  get  his  name 
on  that  list,  that  is  all,  for  unemployment. 

Q.    Did  he  ever  say  that  he  did  not  want  to  go 

to  work? 

A.    Not  to  my  recollection,  no.  [1800] 
***** 

Q.  (By  Trial  Examiner)  :  Mr.  Adams,  with  re- 
spect to  this  out-of-work  list  that  you  say  you  main- 
tain, can  you  describe  the  list  as  it  stood  at  the 
time  that  you  were  business  agent  and  at  the  time 
that  you  maintained  it,  what  sort  of  paper  was  it 
on,  how  did  it  look,  what  information  did  it  con- 
tain about  each  man  and  so  on? 

A.  Just  like  a  ledger  sheet,  you  know,  just  like 
that.  The  sheet  is  revised  from  week  to  week.  You 
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know,  so  many  go  out  and  names  be  dropped  as 
they  go  out,  the  names  would  be  crossed  off.  When 
they  come  in  on  Monday  morning,  these  fellows, 
probably  if  there's  50,  depending  on  how  many  went 
to  work  that  particular  week  and  they  drop  that 
many,  if  there  were  six  that  went  out.  We  had  to 
do  that  because  they  kept  a  number  over  at  the 
Unemployment  Office  and  I  had  to  give  them  a 
number  and  I  gave  them  the  number  as  they  came 
in.  That's  the  only  way  we  could  work  it  in  order 
for  them  to  clear  themselves  through  the  unem]3loy- 
ment.  [1801] 

Q.    You  say  this  was  a  ledger  sheet  % 

A.    Just  looseleaf,  you  know. 

Q.    Lined  or  unlined?  A.    Lined. 

Q.    And  you  made  all  the  entries  on  it  yourself 

as  each  man  reported  in  unemployed'? 

A.    Yes,  as  they  would  come  in,  yes.  [1802] 
***** 

Q.  Now,  I  asked  you  before  about  what  the 
situation  was  as  far  as  giving  some  indication  on 
the  list  of  those  men  who  reported  themselves  out 
out  work  from  one  of  the  other  locals  from  within 
the  District  Council's  area.  Let  me  ask  you  this,  in 
the  last  six  months  of  1953  and  up  until  the  time 
that  your  tenure  as  business  agent  ended,  do  you 
[1805]  recall  whether  within  that  year  you  had  any 
occasion  to  list  on  the  out-of-work  list  a  person  who 
was  not  a  member  of  one  of  the  locals  within  the 
territory  of  San  Bernardino  and  Riverside  District 
Council?  A.    Not  within  1953,  no. 
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Q.  Did  you  have  any  occasion  other  than  inso- 
far as  Mr.  Dowdall  was  concerned  of  listing  any 
person  as  out  of  work  who  had  a  book  in  some  local 
outside  the  jurisdiction  of  your  District  Council? 

A.  No,  I  couldn't.  That  is  against  the  rules  of 
the  local  union  and  the  District  Council  to  list 
them.  The  only  way  they  could  work  was  work  on 
a  permit. 

Q.  Specifically,  I'm  asking  did  anybody  come 
in  and  ask  for  listing  on  the  basis  of  permit  other 
than  Mr.  Dowdall? 

A.    Yes,  sir,  if  outside  of  the  counties. 

Q.  Well,  I'm  asking  you  now  whether  you  now 
recall  any  actual  occasions  on  which  that  occurred. 

A.     In '53? 

Q.    In  the  last  six  months  of  '53  and  in  '54? 

A.  Outside  of  Dowdall,  that  was  the  only  case. 
That  was  in  '54,  not  in  '53. 

Q.  Yes,  but,  if  I  understand  you  correctly,  even 
though  Dowdall  was  the  only  case,  your  understand- 
ing of  instructions  and  appropriate  procedure  was 
that  if  a  person  came  in  from  outside  the  District 
Council's  jurisdiction  and  did  not  deposit  his  book, 
he  could  only  get  on  the  list  after  getting  a  [1806] 
temporary  working  card? 

A.     Or  permit,  not  a  card,  permit,  yes. 

Q.  I'm  going  by  the  language  of  General  Coun- 
sel's 30.  General  Counsel's  30  is  headed  ''Tempo- 
rary Working  Card"?  A.     That's  right. 

Q.     That  is  what  we  are  talking  about? 

A.    Yes.  [1807] 
«  *  *  «  « 
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Q.  Mr.  Adams,  at  the  time  that  you  were  busi- 
ness agent-first  of  all,  let  me  ask  this,  what  was 
your  term  of  office  as  business  agent,  from  year  to 
year?  A.     Prom  June  to  June. 

Q.  Well,  for  convenience,  then,  I  will  ask  you 
about  the  situation  during  your  last  year  of  service 
as  busmess  agent  which,  in  fact,  ran  through  the 
last  SIX  months  of  1953  and  the  first  six  months  of 
'54?  A.    Yes. 

Q.  There's  been  received  in  evidence  in  this 
proceeding  certain  documents  which  have  been 
Identified  as  General  CounseFs  3  and  General  Coun- 
sel's Exhibit  No.  19.  During  the  [1808]  period  of 
time  that  you  served  as  business  agent  of  Local 
1046,  did  you  ever  see  those  documents,  or  ones 
Identical  with   them  in  printing  and   in   format? 

The  Witness:    Yes,  I  have. 

Q.  (By  Trial  Examiner) :  Would  you  describe 
the  circumstances  under  which  you  saw  them,  did 
you  have  in  your  possession  such  books? 

A.  At  least,  I  recall  getting  one  from  the  Dis- 
trict Council. 


*  *  *  *  * 


Q.  (By  Trial  Examiner)  :  Let  me  put  it  this 
way,  which  of  the  two  exhibits  here  appears  to  be 
a  printed  book  identical  in  form  and  content  with 
the  one  you  received  from  the  District  Council? 

A.    I  think  this  is  the  one  here. 

Trial  Examiner:     Let  the  record  show  the  wit- 


840         National  Labor  Relations  Board  vs. 

(Testimony  of  James  Adams.) 

ness   indicates   by   pointing   to    General   Counsel's 

Exhibit  3. 

Mr.  Garrett:  The  record  ought  to  show  he  hasn't 
looked  inside  the  book,  too. 

Trial  Examiner:  If  that  is  material,  the  record 
will  show  he  flipped  the  pages.  Pie  did  not  examine 
every  page,  that  is  true. 

Q.  (By  Trial  Examiner)  :  In  your  capacity  as 
business  agent  of  Local  1046,  Mr.  Adams,  was  it 
your  responsibility  to  maintain  records  or  to  be 
aware  of  contractors  operating  within  the  jurisdic- 
tion of  Local  1046  who  had  some  sort  of  contractual 
commitment  with  your  organization  insofar  as 
[1810]  wages,  hours  and  working  conditions  were 
concerned  ?  A.    Yes. 

Q.  There's  been  testimony  in  this  proceeding 
that  some  contractors  operating  within  the  area 
jurisdiction  of  Local  Unions  maintained  a  contrac- 
tual relationship  with  the  Carpenters  organization 
either  through  the  local  or  the  District  Council  or 
whatever  the  situation  may  be  on  the  basis  of  what 
has  been  called  a  short  form  agreement  —  oif  the 
record. 

(Discussion  off  the  record.) 

Trial  Examiner:    On  the  record. 

While  we  were  off  the  record  and  seeking  for 
a  copy  of  Respondents'  Exhibit  6,  I  was  advised  by 
Mr.  Nicoson  on  behalf  of  the  Respondent  Unions 
that  he  would  be  in  a  position  to  enter  into  a  stipu- 
lation with  respect  to  the  answers  that  Mr.  Adams 
might  give  when  questioned  with  respect  to   the 
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use,  if  any,  of  a  contract  similar  to  Respondents' 

Exhibit  6  in  the  territory  of  Local  1046. 

Mr.  Nicoson:  Yes,  and  that  the  witness'  answer 
would  be  substantially  the  same  as  those  put  by  Mr. 
Jensen  to  the  similar  questions  which  the  Trial  Ex- 
aminer put  to  Mr.  Jensen  on  the  same  subject. 

Trial  Examiner:    So  stipulated *? 

Mr.  Heimann :  I  think  so.  Let  me  just  look  over 
Mr.  Jensen's  testimony.  [1811] 

Trial  Examiner :    Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner:    On  the  record. 

As  a  result  of  the  discussion  off  the  record,  Mr. 
Mcoson  has  indicated  on  behalf  of  respondent  un- 
ions that  he  is  willing  to  stipulate  with  respect  to 
the  entire  line  of  examination  that  I  developed  in 
my  questioning  of  Mr.  Jensen  with  respect  to  the 
use  not  only  of  contract  similar  to  Respondents'  6 
but,  also,  with  respect  to  the  use  of  documents  simi- 
lar to  General  Counsel's  3. 

Would  you  state  that  stipulation  for  the  record? 

Mr.  Mcoson:  Yes,  I  am  willing  to  stipulate  that 
if  the  same  or  similar  questions  were  asked  by  the 
Trial  Examiner  or  anyone  else  of  Mr.  Adams  as 
were  presented  to  Mr.  Jensen  in  regard  to  these 
tv/o  subjects  which  the  Trial  Examiner  just  asked, 
Mr.  Adams  would  give  the  same  or,  substantially 
the  same,  answers  with  respect  to  the  application 
and  procedures  followed  under  those  two  docu- 
ments. 

Mr.  Heimann:    I  will  so  stipulate.  [1812] 

*     *     *     *     -H 
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Recross  Examination 

Q.  (By  Mr.  Heimann)  :  Mr.  Adams,  on  Janu- 
ary 7  when  Mr.  Dowdall,  when  you  put  Mr.  Dow- 
dall's  name  on  the  list  on  the  [1827]  out-of-work 
list A.    Yes. 

Q.  did  you  say  to  him  that  that  did  not  en- 
title him  to  go  to  work? 

A.     No,  that  is  merely  for  record  for  out  of  work. 

Q.  I  know,  you  so  testified.  My  question  is, 
didn't  you  tell  them  that  the  fact  that  his  name 
was  on  the  list  did  not  entitle  him  to  go  to  work? 

A.  No,  I  didn't  tell  him  that  because  I  couldn't 
put  him  to  work  anyway  because  50  men  were  out 
of  work,  I  had  no  jobs. 

Q.  Yes.  Didn't  you  say  to  him  that  that  was  for 
unemployment  only,  for  the  unemployment  compen- 
sation only  but  that  that  didn't  give  him  the  right 
to  go  to  work? 

A.  I  merely  stated  there  that  by  placing  the 
name  on  that  list  he  would  go  out  in  rotation  with 
the  rest  of  the  men  and,  also,  for  the  unemploy- 
ment office,  his  name  and  number. 

Q.  And  did  you  tell  him  that  imtil  his  name 
came  up  he  could  not 

A.     He  said  he  didn't  want  to  work. 

Q.    He  said  he  didn't  want  to  work? 

A.  He  said  he  merely  wanted  his  name  on  there 
on  draw  unemployment  insurance. 

Q.  Did  he  say  he  didn't  want  to  work  or  didn't 
ask  you  to  send  him  to  work? 

A.     That's  right.  [1828] 
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Trial  Examiner:    Which? 

The  Witness:  He  said  he  didn't  want  to  go  to 
work,  said  he  wanted  his  name  on  the  list  for  un- 
employment insurance. 

Q.  (By  Mr.  Heimann) :  Is  that  what  he  said 
or  he  didn't  ask  you  to  send  him  to  work? 

A.    Mean's  the  same  thing,  don't  it? 

Q.     Maybe  it  does  to  you.  That  is  about  what  he 

said?  A.    Yes.  [1829] 

***** 

CLARENCE  A.  DOWDALL 

a  witness  recalled  by  and  on  behalf  of  the  General 
Counsel,  having  been  previously  duly  sworn,  was 
examined  and  testified  further  as  follows: 

Direct  Examination 
*  *  *  *  *   [1872] 

Q.  (By  Mr.  Heimann) :  Have  you  declined  a 
job  since  January,  1954,  that  was  offered  you? 

A.    No,  sir. 

Q.  About  how  many  jobs  have  you  held  since 
January,  '54? 

A.  I  probably  worked  for  about  six  different, 
since  the  1st  of  January,  I  worked  probably  for 
about  six  different  people. 

Q.  And  on  these  six  jobs — are  you  working  at 
the  present  time?  [1887]  A.    Yes,  sir. 

Q.  So  the  five  jobs  preceding  the  present  job, 
were  you  laid  off  or  did  you  quit  ? 

A.    I  was  laid  off. 
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Q.    After  you  were  laid  off,  did  you  promptly 

look  for  other  work"? 

A.     I  have,  yes,  sir.  [1888] 
***** 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  17  for  identification  was 
received  in  evidence.) 

GENERAL  COUNSEL'S  EXHIBIT  No.  17 

MEMBERSHIP   ROSTER 

Southern  California  Chapter 

Founded  1896 

Affiliated  with  A.G.C.— 1920 

The  Associated  General  Contractors  of  America 

707  Architects  Building 

816  West  Fifth  Street 

Los  Angeles  17,  Calif. 

MAdison  1381 

(AGC  Cut) 

Skill  -  Integrity        Responsibility 

July,  1953 
***** 

Active  Members 
*****  ' 

Macco  Corporation,  14409  Paramount  Blvd.,  Par- 
amount, NEvada  6-1261. 
***** 

Morrison-Knudsen  Company,  Inc.,  810  Title 
Guarantee  Bldg.,  411  West  5th  Street,  13,  MUtual 
1123. 
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Twaits  Co.,  Ford  J.,  449  South  Beaudry  St.,  17, 
Mutual  5163.  *****   [1896] 


Trial  Examiner:  Should  our  notes  and  mutual 
recollection  disagree  in  any  respect  in  error,  I  will 
now  state  for  the  record  that  it  is  my  intention 
to  receive  in  evidence  and  they  are  hereby  received 
in  evidence.  General  Counsel's  1-A  through  NN, 
inclusive.  General  Counsel's  3,  General  Counsel's 
6,  7,  8,  9,  10,  11,  12,  13,  15,  16,  17,  18,  19,  20,  21 
through  25-A,  B,  C  and  D,  inclusive,  27  through 
36  inclusive,  and  General  Counsel's  41  and  42. 

With  respect  to  Respondents'  exhibits,  my  notes 
show  that  the  respondent  unions  identified  for  the 
record  and  offered  12  exhibits,  and  with  respect  to 
these  12  exhibits,  my  notes  show  that  Respondents' 
1  through  4,  inclusive,  were  offered  and  received  in 
duplicate. 

With  respect  to  Respondents'  Exhibit  5,  Mr. 
Dowdall's  old  dues  book,  my  notes  show  that  the 
exhibit,  after  its  identification,  was  subsequently 
withdrawn. 

With  respect  to  Respondents'  6  and  7,  my  notes 
show  that  the  exhibits  were  offered  and  received  in 
duplicate. 

With  respect  to  Respondents'  8,  the  envelope  of 
a  registered  letter  dispatched  by  respondent  unions 
to  Mr.  Dowdall,  I  don't  show  that  the  exhibit  after 
its  identification  was  withdrawn.  Does  the  respond- 
ent unions  have  any  present  intention  with  respect 
to  another  disposition  of  that  exhibit? 
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Mr.  Nicoson:  No,  we  are  content  to  leave  it  as 
withdrawn.  [1902] 

Trial  Examiner:    Very  well. 

(Thereupon  the  document  heretofore  marked 
Respondents'  Exhibit  No.  8  for  identification 
was  withdrawn.) 
Trial  Examiner:    My  notes  show  that  Respond- 
ents' 9  through  12-A  and  B,  inclusive,  were  offered 
and  received  in  evidence  in  duplicate. 

Does  that  statement  of  the  record  as  my  notes 
show  it  in  respect  to  the  state  of  respondents' 
exhibits  jibe  with  the  recollection  and  notes  of 
counsel  ? 

Mr.  Mcoson:    Correct  here.   *****  [1903] 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


I 


No.  15167 
National  Labor  Relations  Board,  petitioner 


V. 


Local  No.  1400,  United  Brotherhood  of  Carpenters 
AND  Joiners  of  America,  AFL-CIO;  Los  Angeles 
County  District  Council  of  Carpenters,  United 
Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica, AFL-CIO;  Local  No.  1046,  United  Broth- 
erhood of  Carpenters  and  Joiners  of  America, 
AFL-CIO;  and  San  Bernardino  and  Riverside 
Counties  District  Council  of  Carpenters,  re- 
spondents 


ON  PETITION  FOR  ENFORCEMENT  OF  AN  ORDER   OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 


BEIEF  FOE  THE  NATIONAL  LABOR  EELATIONS  BOARD 


JURISDICTION 

This  case  is  before  tlie  Court  on  petition  of  the 
National  Labor  Relations  Board  for  enforcement  of 
its  order  issued  against  respondents  on  January  20, 
1956  (R.  297-317)^  and  reported  at  115  N.  L.  R.  B.  126. 
This  Court  has  jurisdiction  under  Section  10  (e)  of 

^  References  to  portions  of  the  printed  record  are  designated 
"R".  Where,  in  a  series  of  references,  a  semicolon  appears, 
references  preceding  the  semicolon  are  to  the  Board's  findings 
and  later  references  are  to  the  snppoiting  evidence. 

(1) 


the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.  S.  C,  Sees.  151  et  seq.);  the  unfair 
labor  practices  having  occurred  in  and  around  Los 
Angeles  and  Palm  Springs,  California,  within  this 
judicial  circuit. 

STATEMENT   OF   THE   CASE 

I.  The  Board's  findings  of  fact 

Briefly,  the  Board  found  that  the  several  respond- 
ent labor  organizations  violated  Section  8  (b)  (1) 
(A)  and  (2)  of  the  Act  by  requiring  nonmembers  to 
pay  fees  for  permits  and  working  cards,  which  fees 
were  not  required  of  members.  The  Board  further 
found  that  these  unfair  labor  practices  affected  "com- 
merce" within  the  meaning  of  the  Act  because  they 
were  committed  under  color  of  respondents'  contracts 
with  Building  Contractors  Association  of  California 
(hereinafter  called  BCA)  and  Associated  General 
Contractors,  Southern  California  Chapter  (herein- 
after called  AGC),  the  members  of  both  of  which  are 
engaged  in  construction  activities  affecting  interstate 
commerce.  The  evidence  in  support  of  these  findings 
may  be  summarized  as  follows: 

A.  The  activities  of  BCA  and  AGC 

AGC  and  BCA  are  trade  associations  admitting  to 
membership  firms  engaged  in  construction  work  in 
Southern  California   (R.  57,  59;  496^98,  541-543).' 

^  The  relevant  statutory  provisions  are  reprinted  infra^ 
pp.  29-32. 

3  General  Counsel's  Exhibit  17  and  23  (Pv.  532,  844),  not  repro- 
duced in  full  in  the  printed  record,  show  that  BCA  embraces  ap- 
proximately 500  construction  contractors  and  AGC  has  over  300 
members. 


The  record  discloses  that  among  the  construction  work 
performed  by  AGO  members  were  a  12  million  dollar 
project  constructed  between  April  15,  1952,  and  March 
31,    1954,    for   the   United    States   Marine    Corps   at 
Twentynine  Palms,  California,  and  a  10  million  dol- 
lar project  constructed  between   June   1,   1953,   and 
September  29,  1954,  for  the  United  States  Army  at 
Las  Vegas,  Nevada  (R.  60-61;  458-474,  494-495,  509- 
520,  516-518,  844-845).     The  record  further  discloses 
that  among  the  construction  work  performed  by  BCA 
members  in  1953   was   $700,000  worth   of  work   on 
facilities  of  the  B.  F.  Goodrich  Company,  a  firm  ad- 
mittedly engaged  in  interstate  commerce   (R.  57-58, 
67;  532,  638-642,  649).    Among  the  members  of  BCA 
is  Pardee  Construction  Company,  a  partnership  com- 
prised of  three  brothers  who,  through  this  Company 
and  through  other  companies  in  which  the  brothers 
individually  are  sole  or  controlling  stockholders,  are 
engaged  in  extensive  construction  work  in  California 
and  Nevada  (R.  51-57,  63-64;  348-366,  372-378   443- 
452).^ 

AGC  and  BCA  regularly  execute  identical  contracts 
known  as  "Master  Labor  Agreements"  with  a  group 
of  labor  organizations,  including  representatives  of 
respondents,  governing  labor  relations  in  the  construc- 

'  The  various  Pardee  enterprises  are  all  operated  out  of  the  main 
office  of  Pardee  Construction  Company  in  Santa  Monica,  Cali- 
tornia,  where  some  employees  "are  employed  by  the  specific  entity 
tor  whom  they  are  working"  while  other  employees  such  as  "office 
managers  and  head  accountants  and  so  forth"  render  service  to 
all  the  Pardee  enterprises  (E.  57;  360-361).  Between  1952  and 
1954,  over  40  percent  of  the  $61/2  million  income  of  the  Pardee 
enterprises  was  derived  from  construction  services  in  Nevada  (R 
56-63;  443-451).  " 


tion  industry  in  Southern  California  (R.  85-89;  456, 
475-481,  496-500,  522-523,  536-546).  All  members 
of  AGC  and  BCA  were  considered  signatory  to  these 
contracts,  the  terms  of  which  are  discussed  in  the 
following  paragraph,  and  the  construction  projects 
referred  to  above  were  performed  under  those  con- 
tracts (R.  94-95,  113;  513,  530-537,  763-766,  821-822, 
840-841).  Construction  contractors  who  are  not  mem- 
bers of  either  AGC  or  BCA  are  normally  required 
by  the  unions  to  agree  to  abide  by  the  master  agree- 
ment (R.  713-714,  758-759). 

B.  The  unfair  labor  practices 
1.  The  terms  of  the  contract 

The  Master  Labor  Agreements  provide  in  Article 
II-A  that  the  employers  recognize  the  unions  as  bar- 
gaining representative  of  the  employees  over  whom 
the  unions  have  jurisdiction  and  further  provide  that 
employees  must  become  union  members  not  more  than 
thirty  days  after  being  employed.     (R.  88-89;  498- 

500,  543-544).  The  contract  then  provides  for  a 
dispatch  system  in  the  following  terms  (R.  89-90 ;  500- 

501,  545-546) : 

B.  That  in  the  employment  of  workmen  for 
all  work  covered  by  this  Agreemeiit  in  the  ter- 
ritory above  described,  the  following  x^rovisions, 
subject  to  the  conditions  of  Article  II-A,  above, 
shall  govern: 

1.  That  the  Local  Unions  shall  establish  and 
maintain  open  and  nondiscriminatory  employ- 
ment lists  for  employment  of  workmen  in  the 
work  and  area  jurisdiction  of  each  respective 
Local  Union  of  each  particular  trade. 


That  the  Contractoi^  shall  first  call  upon 
the  respective  Local  Unions  having  work  and 
area  jurisdiction,  or  their  Agents,  for  such 
men  as  they  may  from  time  to  time  need,  and 
the  respective  Local  Unions,  or  their  Agents, 
shall  immediately  furnish  to  the  Contractoes 
tlie  required  number  of  qualified  and  competent 
workmen  and  skilled  mechanics  of  the  classifica- 
tions needed  by  the  Contractors. 

That  the  respective  Local  Unions,  or  their 
Agents,  will  furnish  each  such  required  compe- 
tent Avorkman  or  skilled  mechanic  entered  on 
their  lists,  to  the  Contractors  by  use  of  a  writ- 
ten referral  and  will  furnish  such  workmen  or 
skilled  mechanics  from  the  respective  Local 
Unions  listings  in  the  following  manner: 

(a)  Workmen  who  have  been  recently  laid 
off  or  terminated  in  that  respective  Local 
Union's  work  and  area  jurisdiction  by  the  Con- 
tractors now  desiring  to  re-employ  the  same 
workmen  in  that  same  area  provided  they  are 
available  for  employment. 

(b)  Workmen  who  have  been  employed  by 
Contractors  in  the  respective  Local  Union's 
work  and  area  jurisdiction  within  the  multiple- 
employer  miit  durmg  the  previous  ten  (10) 
years,  and  are  available  for  emplojmaent. 

(c)  Workmen  whose  names  are  entered  on 
the  list  of  the  respective  Local  Union  having 
work  and  area  jurisdiction  and  who  are  avail- 
able for  employment.^ 


^  Article  II-B  further  provides  that  if  the  Local  Unions  do  not, 
within  48  hours  after  appropriate  notice  from  the  Contractors, 
furnish  the  required  workmen,  the  Contractors  are  entitled  to 
obtain  such  workmen  from  other  sources  but  are  to  report  the 
names  of  such  workmen  to  the  Local  Union  having  work  and 
area  jurisdiction  (R.  91;  501,  546). 
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2.  Respondents'  discrimination  against  nonmembers 

Both  Local  1400  and  Local  1046  maintain  ''out-of- 
work"  registers  pursuant  to  the  union-security  pro- 
visions of  the  Master  Labor  Agreements  described 
above  (R.  298,  302,  131,  139,  160,  170;  672,  673,  705, 
752).  The  practice  of  the  two  Locals  with  respect  to 
these  registers  is  substantially  the  same.  Thus,  local 
members  and  members  of  locals  affiliated  with  the 
respective  district  councils  sign  the  register  so  long 
as  they  are  current  in  their  dues  payments  (R.  131, 
152,  172;  705-707,  831-832).  However,  in  the  case  of 
Local  1400 's  list,  members  of  locals  outside  the  juris- 
diction of  the  Los  Angeles  District  Council  **had  to  be 
cleared  through  the  Local  or  through  the  Council  be- 
fore they  could  sign  the  list"  (R.  149-150,  152;  702, 
704,  707,  809).  As  explained  by  representatives  of 
respondent  Los  Angeles  District  Council,  and  of  re- 
spondent 140^" clearing  through  the  Council"  means 
obtaining  a  temporary  work  card,  good  for  30  days, 
from  the  Council  (R.  152;  701-704,  707-708,  710,  809). 
They  further  explained  that  the  foreign  members' 
fees  for  these  temporary  work  cards  are  the  equivalent 
of  one  month's  local  dues,  and  that  the  Coimcil  retains 
these  monies  ''for  bookkeeping  purposes,"  although 
regular  local  dues  are  apportioned  among  the  local,  the 
District  Council,  and  the  International  (R.  127;  710- 
712).^ 

Similarly,  members  of  foreign  locals  not  wishing  to 
transfer  their  membership  into  Local  1046  must  ob- 

^  Foreign  members  wlio  indicate  a  desire  to  join  Local  1400 
also  have  to  obtain  temporary  work  cards.  These,  however, 
are  issued  by  the  Local,  without  cost  to  the  apphcant  (R.  149- 
150;  707-710,812). 


tain  District  Council  temporary  work  cards  before 
signing  the  Local  1046  list,  while  members  of  "any 
of  the  11  locals"  comprising  the  San  Bernardino  and 
Riverside  District  Council  can  sign  the  list  without 
such  a  card  (R.  301-302,  172;  831-832).  The  charge 
for  a  temporary  work  card  is  the  equivalent  of  one 
month's  local  dues  (R.  140;  832)/ 

3.  The  discrimination  against  Dowdall  and  Dockery 

The  experience  of  Clarence  Dowdall  and  J.  H. 
Dockery  illustrates  how  this  system  operates.  Both 
men  were  experienced  carpenters,  and  long-time  mem- 
bers of  various  Carpenters'  locals  (R.  117;  378-379, 
555-556,  599).    Early  in  1953,  each  of  them  independ- 


^  The  "By-Laws  and  Trade  Rules"  of  the  San  Bernardino  and 
Riverside  District  Council  provide,  inter  alia  (R.  777-778)  : 

ARTICLE  I 

"Section  1.  Members  coming  into  the  District  Council's  juris- 
diction shall  obtain  a  San  Bernardino  and  Riverside  Counties' 
District  Council  working  card  or  permit  before  seeking  employ- 
ment. Failure  to  comply  with  this  section  will  be  fined  not 
less  than  twenty-five  dollars  ($25). 


ARTICLE  II 

"Section  3.  All  members  in  the  jurisdiction  of  this  Council 
shall  be  given  the  opportunity  of  being  employed  before  calling 
outside  Locals  for  men.  No  Local  in  this  District  Council  shall 
require  a  transfer  of  membership  or  cliarge  a  permit  fee  of  a 
member  of  another  Local  affiliated  with  this  District  Council  *  *  * 

"Section  4.  Any  member  from  another  Local  outside  of  this 
District  Council  taking  out  a  temporary  working  card  prior  to 
the  25th  of  the  month,  must  pay  for  the  current  month.  Monthly 
working  cards  shall  be  the  same  as  our  dues  *  *  *" 

(Section  4,  quoted  here,  was  inadvertently  omitted  from  the 
printed  record  before  this  Court.) 


ently  moved  to  Alaska,  transferring  his  union  mem- 
bership to  Local  1281,  in  Anchorage — Dockery  from 
Local  1400  in  Los  xVngcles,  and  Dowdall  from  Local 
1046  in  Palm  Springs  (R.  118;  415,  442,  556).  There- 
after, in  the  fall  of  1953,  both  returned  to  the  Los 
Angeles  area  (R.  119;  439,  624-625).  On  December 
2, 1953,  Dowdall  and  Dockery  sought  work  at  Pardee's 
Pacific  Palisades  project  (R.  120-122;  379-383,  557- 
558).  There,  Superintendent  Lancaster  informed 
them  that  he  had  two  openings  for  carpenters,  and  in- 
structed them  to  clear  first  through  Local  1400  (R. 
122-124;  384,  559-560).  On  the  following  morning, 
December  3,  1953,  Dowdall  and  Dockery  reported  to 
Local  1400 's  office  and  requested  referrals  to  the  Par- 
dee project  (R.  124;  385,  426,  563-564,  793-794).  Sav- 
age, the  Local's  dispatcher,  informed  the  two  appli- 
cants that  since  they  were  members  of  the  Alaska 
Local  they  would  have  to  procure  temporary  work 
cards  from  the  District  Council  (R.  125;  389,  427,  571, 
794-795).  Dowdall  and  Dockery  then  proceeded  to  the 
District  Council  and  obtained  the  required  temporary 
work  cards  for  which  thej  paid  $3.00 — the  equivalent 
of  the  monthly  dues  then  in  effect  in  the  Carpenters' 
Locals  affiliated  with  the  District  Council — although 
they  were  current  in  their  dues  to  the  Alaska  Local 
(R.  127;  390-393,  412,  415,  566,  573-575,  577-579,  598). 
They  then  returned  to  Local  1400 's  hall  where  Savage 
and  Business  Representative  O'Hare  informed  them 
that  the  Local  could  not  refer  them  to  the  Pardee  job. 
O 'Hare  explained  that  under  the  Master  Labor  Agree- 
ment employers  were  pledged  to  hire  only  through 
union  halls  (R.  129;  395,  581-582,  680-684,  797-799, 


800).^  When  Dowdall  and  Dockery  asked  what  they 
had  to  do  to  secure  employment,  O'Hare  told  thom  to 
sign  the  Local's  '^ out-of-work"  list,  which  they  did 
(R.  130-131;  396,  582-584,  680-684,  685,  700-701,  799). 
Thereafter,  on  January  4,  1954,  and  February  13, 
1954,  Dockery  obtained  additional  temporary  work 
cards  from  the  District  Council,  paying  $4.00  for  each 
card  (R.  136;  406-412). 

Dowdall,  however,  transferred  his  job-seeking  ac- 
tivities to  the  Palm  Springs,  California,  area.  Early 
in  January,  his  quest  for  work  having  proved  fruit- 
less, Dowdall  reported  to  the  Indio  local  of&ce  of  the 
C'alifornia  State  Employment  Service  to  file  a  claim 
for  miemployment  insurance  (R.  138,  302;  585-586). 
There  he  was  advised  that  as  a  union  member  he 
would  have  to  register  for  work  with  a  Carpenters' 
local  and  obtain  evidence  of  such  registration  from 
the  local's  business  agent  before  he  could  file  his 
claim  (R.  138,  302-303;  586).  Accordingly,  Dowdall 
attempted  to  register  with  Local  1046,  to  which  he 
had  once  belonged  (R.  139,  302-303;  586-587).  How- 
ever, Business  Agent  Adams  at  first  refused  to  permit 
Dowdall  to  sign  the  ''out-of-work"  list  because  he  was 
not  a  member  of  Local  1046,  despite  Dowdall 's  ex- 
planation that  his  sole  purpose  was  to  qualify  for 
unemployment  insurance.  Adams  finally  relented  and 
permitted  Dowdall  to  sign  the  list  only  when  he  agreed 
to  pay  a  $5.00  fee  for  a  temporary  work  card   (R. 

« O'Hare  also  warned  Dowdall  and  Dockery  that  under  the 
Union's  by-laws  they  were  subject  to  a  fine  for  attempting  to  pro- 
cure their  own  jobs  without  first  "clearing"  into  a  Los  Angeles 
local  or  securing  a  temporary  work  card  from  the  District  Coun- 
cil (Pv.  130;  397,  440-441,  582,  683,  700). 
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139-140,  303;  589-590,  598,  723,  827-831).'     Adams, 
however,  told  Dowdall : 

You  understand  that  you  are  not  going  to 
work  on  this  permit  here  in  Riverside  County 
at  all  because  I'm  not  honoring  no  permits. 
You  have  to  clear  into  this  local  before  you 
can  go  to  work  (R.  139-140;  589). 

Thereafter  Dowdall,  on  his  own,  secured  employ- 
ment at  Desert  Hot  Springs,  California  (R.  141-142 ; 
591-592).  Finally,  on  May  3,  1954,  Dowdall,  to  "keep 
straight"  with  the  Union,  obtained  another  District 
Council  "Temporary  Yv^orking  Card"  for  which  he 
again  paid  $5.00  (R.  142-143;  595-597,  598,  732,  833- 
834). 

II.  The  Board's  conclusions  of  law 

Upon  the  foregoing  facts  the  Board  concluded  that 
the  practices  here  involved  affect  commerce  within  the 
meaning  of  the  Act  (R.  62-72,  298).  The  Board  fur- 
ther concluded  that,  in  view  of  their  exclusive  re- 
ferral rights  under  the  contracts,  respondents  Local 
1400  and  Los  Angeles  District  Council  violated  Sec- 
tions 8  (b)  (2)  and  (1)  (A)  of  the  Act  by  requiring 
Dowdall  and  Dockery  to  obtain  temporary  working 
cards  for  a  fee  from  the  District  Council  in  order  to 
qualify  for  registration  on  the  Local's  "Out-of-Work" 
list  and  for  referral  to  a  job  (R.  298-299).  Pointing 
out  that  members  of  Local  1400  and  other  locals 
affiliated  with  the  District  Council  were  not  required 


^  The  card,  a  District  Council  "Temporary  Working  Card,"  is 
dated  January  7,  1954,  and  signed  by  Adams,  who  was  President 
of  the  District  Council  as  well  as  Business  Agent  of  Local  1046 
(K.  140;  598,653). 
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to  pay  similar  fees  for  the  use  of  the  Local's  regis- 
tration and  referral  facilities,  the  Board  held  that 
"[t]his  disparate  treatment  which  Dowdall  and  Dock- 
ery  could  have  avoided  only  by  transferrmg  their 
membership  into  Local  1400,  is  a  form  of  discrim- 
ination in  employment  that  necessarily  encourages 
membership  in  a  labor  organization  within  the  mean- 
ing of  Section  8  (a)   (3)  of  the  Act"  (R.  299)/° 

The  Board  further  found  that  respondents  Local 
1046  and  San  Bernadino  and  Riverside  District  Coun- 
cil similarly  violated  Section  8  (b)  (2)  and  (1)  (A) 
of  the  Act  ''by  not  making  Local  1046 's  registration 
and  referral  facilities  available  to  members  and  non- 
members  on  the  same  terms  and  conditions"  (R.  301- 
302).  Finally,  the  Board,  one  member  dissenting, 
held  that  respondents  Local  1046  and  its  District  Coun- 
cil additionally  violated  Section  8  (b)  (1)  (A)  of 
the  Act  by  "requiring  Dowdall  to  procure  a  tem- 
porary working  card  for  a  fee  as  a  condition  for 
registering  on  the  'Out-of-Work'  list"  (R.  302,  311- 
313).  The  Board  majority  noted  that  by  this  act 
''Local  1046  coerced  Dowdall,  under  pain  of  forfeit- 
ing his  right  to  unemployment  compensation,  into 
contributing  financial  support  to  Local  1046  in  the 
form  of  a  fee  for  a  working  card"  and  that  such 
"economic  coercion  of  financial  contributions"  invades 
the  employee's  right  to  refrain  from  assistance  to  the 
IJnion  and  hence  violates  the  Act  (R.  303).    More- 

^°  The  Board,  reversing  the  Trial  Examiner,  dismissed  allega- 
tions in  the  complaint  that  these  respondents  violated  the  Act 
by  failing  properly  to  advise  Dowdall  and  Dockery  as  to  the 
reporting  and  registration  procedures  and  refusing  to  honor 
Pardee's  request  for  the  two  men  (E.  299-301). 
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over,  held  the  Board,  such  conduct  coerced  Dowdall 
''in  the  exercise  of  his  right  not  to  join  Local  1046," 
further  impinging  on  his  rights  under  Section  7  of 
the  Act  (R.  304). 

III.  The  Board's  order 

The  Board  ordered  respondents  to  cease  and  desist 
from  the  unfair  labor  practices  found  and  from  any 
like  or  related  violations  of  the  Act  (R.  306-311). 
Affirmatively,  the  Board  ordered  respondents  to  re- 
fund to  Dowdall  and  Dockery  the  fees  they  were  re- 
quired to  pay  for  their  temporary  working  cards 
and  to  post  appropriate  notices.  The  respondent 
District  Councils  were  further  ordered  to  publish 
the  notices  in  newspapers  of  general  circulation  in  the 
counties  involved  (R.  305-311). 

AKGUMENT 


The  unfair  labor  practices  affect  commerce  within  the  meaning 

of  the  Act 

The  practices  involved  in  this  case  occurred  pur- 
suant to  the  Master  Labor  Agreement,  which  governs 
labor  relations  in  the  construction  industry  in  South- 
ern California.  That  this  industry  affects  interstate 
commerce  is  well  settled.  See,  e.  g.,  N.  L.  B.  B.  v. 
Reed,  206  F.  2d  184,  186  (C.  A.  9)  ;  SJiore  v.  Building 
S  Construction  Trades  Council,  173  F.  2d  678,  681 
(C.  A.  3)  ;  Joliet  Contractors  Assn.  v.  N.  L.  R.  B., 
193  F.  2d  833,  838-844  (C.  A.  7);  \Douglas  v. 
I.  B.  E.  W.,  136  F.  Supp.  68,  72-73  (W.  D.  Mich.)  ; 
United  Assn.  of  Journeymen  v.  MarcJiese,  302  P.  2d 
930,  933, Ariz. . 
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In  asserting  jurisdiction  in  this  case  the  Board 
could  properly  note  that  AGC  and  13CA  are  trade 
associations  bargaining  on  behalf  of  their  employer 
members  for  a  single  contract,  and  accordingly  the 
Board  could  appropriately  consider  the  effect  of  their 
combined  businesses  on  interstate  commerce.  See 
Leonard  v.  N.  L.  R.  B.,  197  F.  2d  435,  436,  n.  1  (C.  A. 
9) ;  Katz  v.  N.  L.  R.  B.,  196  P.  2d  411,  413  (C.  A.  9)  ; 
Marchess,  supra.  Moreover,  the  record  shows  that 
several  of  the  contractors  party  to  this  Master  Agree- 
ment engaged  in  multi-million  dollar  construction 
projects  affecting  commerce." 

Nor  can  there  be  any  doubt  that,  as  found  by  the 
Board,  respondent  unions  were  parties  to  identical 
collective  bargaining  agreements  with  AGC  and  BCA. 
Union  officials  O'Hare,  Savage,  Adams,  and  Jensen, 
as  well  as  BCA  Executive  Vice  President  Sills  and 
AGC  Labor  Relations  Director  Boyce,  all  testified  that 
the  contracts  printed  and  distributed  by  AGC  and 

^^  The  Board's  findings  as  to  tlie  interstate  business  activities  of 
the  various  AGC  and  BCA  member  firms  are  based  on  the  credited 
and  uncontradicted  testimony  of  officials  and  employees  of  these 
firms.  In  addition,  the  finding  as  to  Pardee  is  based  on  the  testi- 
mony of  tlie  Company's  attorney  and  its  chief  accountant.  This 
evidence  "could  properly  be  considered  by  the  Board  in  deter- 
mining whether  this  was  such  a  case  as  would  warrant  its  taking 
jurisdiction,  and  in  no  sense  could  it,  in  this  respect,  be  bomid  by 
the  hearsay  evidence  rule."  N.  L.  R.  B.  v.  Cantrall  Go.^  201  F.  2d 
853,  855  (C.  A.  9),  certiorari  denied,  845  U.  S.  996;  cf.  N.  L.  R.  B. 
V.  Haddock  Engineers,  Ltd.,  215  F.  2d  734  (C.  A.  9).  Further- 
more, the  record  warrants  the  Board's  finding  that  Pardee  formed 
part  of  a  "  'web'  of  business  activities,  currently  dominated  and 
controlled  by  the  three  Pardee  partners"  (K.  53).  Accordingly, 
the  Pardee  companies  are  an  "integrated  enterprise"  constituting 
a  single  "employer"  within  the  meaning  of  the  Act.  See  Andrews 
Co.  V.  N.  L.  R.  B..  236  F.  2d  44  (C.  A.  9) . 

414501—57 3 
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BCA  were  the  collective  bargaining  agreements  in 
effect  during  the  winter  and  spring  of  1953-1954,  the 
period  during  which  respondents  committed  the  un- 
fair labor  practices  here  involved.  In  these  circum- 
stances, the  Board  properly  affirmed  the  Trial  Exam- 
iner's conclusion  that  (R.  116-117)  : 

The  contractors  and  the  unions  ''signatory'' 
to  each  of  the  Master  Labor  Agreements  now 
under  consideration  certainly  conducted  them- 
selves, at  all  material  times,  as  if  they  were 
privy  to  a  contractual  relationship.  In  the  light 
of  such  conduct  on  their  part,  a  conclusion  that 
they  were,  then,  contractually  bound  *  *  * 
would  certainly  seem  to  be  warranted. 

Where,  as  here,  employers  bargain  as  a  group  with 
the  representatives  of  their  respective  employees,  any 
labor  dispute  that  might  arise,  whether  the  result  of 
the  employers'  or  unions'  unfair  labor  practices, 
would  have  the  inevitable  tendency  to  disrupt  the 
operations  of  all  the  participating  employers  and 
bring  about  a  serious  interruption  to  the  free  flow  of 
interstate  commerce.  Accordingly,  the  Board's  ex- 
ercise of  jurisdiction  over  the  unions  herein,  who  are 
the  collective  bargaining  representatives  of  employ- 
ees of  the  employer  members  of  AGC  and  BCA,  was 
clearly  warranted  on  the  basis  of  the  ''totality"  of 
operations  of  all  the  employer-members  of  each  asso- 
ciation. See  Joliet  Contractors  Assn.  v.  N.  L.  R.  B., 
193  F.  2d  833,  840  (C.  A.  7),  and  the  Marchese  and 
other  cases  cited  supra,  p.  12. 
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II 

The  Board  properly  held  that  respondents  violated  Section  8 
(b)  (1)  (A)  and  (2)  of  the  Act 

A.  Introduction:  Substantial   evidence  supports  the   Board's   findings 

The  instant  case  raises  no  material  issues  of  fact. 
As  we  have  shown  above,  pp.  3-5,  respondent 
unions  have  identical  collective  bargaining  agreements 
with  AGC  and  BCA  granting  respondents  the  exclu- 
sive right  to  refer  applicants  for  employment  to  the 
associations'  members  on  a  nondiscriminatory  basis. 
The  testimony  of  union  officials  O'Hare  and  Savage, 
along  with  that  of  the  complainants,  Dowdall  and 
Dockery,  establishes  that  respondents  Local  1400  and 
Los  Angeles  District  Council  required  Dowdall  and 
Dockery  to  obtain  a  temporary  working  card  for  a 
fee  from  the  District  Council  in  order  to  qualify  for 
registration  on  Local  1400 's  ^'Out-of-Work"  list  and 
for  referral  to  a  job,  while  not  requiring  members  of 
Local  1400  and  other  locals  affiliated  with  the  District 
Council  to  pay  a  similar  fee  (R.  389-397,  427,  570- 
582,  680-685,  701-712,  785-795). 

Similarly,  the  testimony  of  union  officials  Adams 
and  Jensen  accords  mth  the  ''By-Laws  and  Trade 
Rules"  of  the  San  Bernardino  and  Riverside  District 
Council,  and  establishes  that  job  applicants  who  were 
not  members  of  Local  1046  or  other  local  unions  affili- 
ated with  the  San  Bernardino  and  Riverside  District 
Council  could  not  register  for  employment  on  Local 
1046 's  "Out-of-Work"  list  unless  they  paid  a  fee  foi* 
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a  temporary  working  card  which  members  of  these 
organizations  were  not  required  to  pay  (R.  771-772, 
777_778,  831).  Moreover,  Business  Agent  Adams  told 
Dowdall  that  he  could  not  work  in  the  area  without 
transferring  his  membership  into  Local  1046.  Adams 
admitted  that  he  would  not  accept  Dowdall's  registra- 
tion because  he  was  not  a  member  of  Local  1046, 
despite  Dowdall's  assurance  that  his  sole  purpose  for 
registering  was  to  qualify  for  unemployment  compen- 
sation, and  not  to  seek  work  through  the  Union. 
Adams  also  testified  that  he  relented  only  when  Dow- 
dall agreed  to  pay  a  $5.00  fee  for  a  temporary  work- 
ing card  (R.  828-830,  836). 

In  these  circumstances,  the  issues  before  this  Court 
raise  primarily  questions  of  law:  namely,  (1)  whether 
respondents  Local  1400  and  Los  Angeles  District 
Council  violated  Section  8  (b)  (2)  and  (1)  (A)  of  the 
Act  by  requiring  Dowdall  and  Dockery  to  obtain 
temporary  working  cards  for  a  fee  in  order  to  qualify 
for  registration  on  the  ' '  Out-of -Work "  list  and  re- 
ferral to  jobs;  (2)  whether  respondents  Local  1046 
and  San  Bernardino  and  Riverside  District  Council 
violated  Section  8  (b)  (2)  and  (1)  (A)  of  the  Act 
by  not  making  Local  1046'r  registration  and  referral 
facilities  available  to  members  and  nonmembers  on 
the  same  terms  and  conditions;  and  (3)  whether  re- 
spondents Local  1046  and  its  parent  District  Council 
independently  violated  Section  8  (b)  (1)  (A)  of  the 
Act  by  requiring  Dowdall  to  procure  a  District  Coun- 
cil temporary  working  card  for  a  fee  in  order  to 
register  on  the  "  Out-of-Work"  list  for  purposes  of 
qualifying    for    State    unemployment    compensation. 
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As  we  show  below,  the  Board  properly  decided  these 
questions  in  the  affirmative. 

B.  By  requiring  Dowdall  and  Bockery  to  obtain  temporary  working  permits 
for  a  fee,  Local  1400  and  the  Los  Angeles  District  Council  violated  Section 
8  (b)  (2)  and  (1)  (A)  of  the  Act 

Settled  law  establishes  that,  subject  to  one  sharply 
defined  exception,''  the  rights  of  an  employee  or  an 
applicant  for  employment  may  not  be  abridged  or 
terminated  because  of  his  membership  or  nonmember- 
ship  in  a  labor  organization/'  Thus  an  employer 
violates  Section  8  (a)  (3)  and  (1)  of  the  Act  if  he 
requires  membership  in  a  labor  organization  as  a 
condition  precedent  to  employment  (see,  e.  g.,  N.  L, 
E.  B.  V.  Swinerton  &  Walherg  Co.,  202  F.  2d  511,  514 
(C.  A.  9),  certiorari  denied,  346  U.  S.  814;  N.  L.  R.  B. 
V.  Cantrall,  201  F.  2d  853,  855-856  (C.  A.  9),  certiorari 
denied,  345  U.  S.  996;  N.  L.  R.  B.  v.  George  D.  Audi- 
ter  Co.,  209  F.  2d  273  (C.  A.  5)),  while  a  union  violates 
Section  8  (b)  (2)  and  (1)  (A)  of  the  Act  if,  either 
by  agreement  or  by  practice,  it  causes  an  employer 
to  engage  in  such  discrimination.    See  'N.  L.  R,  B.  v. 

"  The  proviso  to  Section  8(a)  (o)  of  the  Act. 

13  Before  the  Board,  respondents  contended  that  Section  8  (b) 
(2)  of  the  Act,  which  prohibits  unions  from  causing  or  attempting 
to  cause  employers  from  discriminating  against  employees  in 
violation  of  Section  8  (a)  (3)  of  the  Act,  relates  only  to  em- 
ployees and  not  to  applicants  for  employment.  This  issue  has 
long  since  been  settled  by  the  holding  in  Phelps  Dodge  Corp.  v. 
N.  L.  R.  B.,  313  U.  S.  177,  183-187,  that  the  Act  prohibited  em- 
ployer discrimination  against  applicants  for  employment,  as 
well  as  against  those  already  employed.  Moreover,  this  Court 
has  consistently  enforced  Board  orders  remedying  union  dis- 
criminations against  applicants  for  employment.  See,  e.  g.^  N.  L. 
R.  B.  V.  Local  74.3,  202  F.  2d  516 ;  N.  L.  R.  B.  v.  Charles  E.  Daboll, 
216  F.  2d  143,  certiorari  denied,  348  U.  S.  917. 
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International  Union  of  Operating  Engineers,  Local 
12,  237  F.  2d  670,  674  (C.  A.  9),  and  cases  there  cited. 
Fui-thermore,  "[a]n  attempt  to  cause  an  employer  to 
discriminate  against  an  employee  in  violation  of 
Section  8  (a)  (3)  constitutes  a  violation  of  Section  8 
(b)  (2)  even  though  the  employer  did  not  as  a  matter 
of  fact  discriminate."  Local  12,  supra,  237  F.  2d  at 
673. 

Applying  these  settled  principles  to  the  facts  of  the 
instant  case,  Local  1400's  and  the  Los  Angeles  Dis- 
trict Council's  discrimination  against  Dowdall  and 
Dockery  is  manifest.  Other  employees,  members  of 
Local  1400,  were  referred  to  jobs  without  being  re- 
quired to  pay  a  permit  fee.  By  requiring  Dowdall 
and  Dockery  to  procure  temporary  working  permits 
for  a  fee"  before  they  could  even  be  considered  for 
referral  to  jobs  through  Local  1400's  hiring  hall, 
respondents  effectively  removed  Dowdall  and  Dock- 
ery from  the  list  of  potential  employees  because  of 
their  nonmembership  in  an  affiliate  of  the  Los  An- 
geles District  Council.  In  thus  requiring  a  fee  only 
of  nonmembers,  respondents  coerced  them  into  as- 
sisting a  labor  organization  in  derogation  of  their 
Section  7  right  to  refrain  from  such  assistance, 
thereby  violating  Section  8  (b)  (1)  (A).  Moreover, 
since  nonmembers  were  required  to  pay  a  special  fee 

^*  O'Hare,  an  official  of  Local  1400,  testified  that  the  District 
Council  kept  tlie  permit  fees  for  "bookkeeping"  purposes  and  that 
Local  1400  received  no  benefit  from  such  fees  {supra^  P-  6).  It 
is  thus  apparent  that  the  permit  fees  cannot  be  considered  as  a 
"reasonable  charge"  for  operating  the  Local's  dispatch  system. 
N.  L.  R.  B.  V.  rnternational  Union  of  Operating  Engineers^  Local 
i^,  237  F.  2d  670,  674  (C.  A.  9). 
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to  get  a  job,  the  requirement  encouraged  membership 
in  a  labor  organization,  and  resulted  in  discrimina- 
tory conditions  of  employment  violative  of  Section 
8  (a)  (3)  and  8  (b)  (2).  Local  12,  supra,  237  F.  2d 
at  673;  N.  L.  R.  B.  v.  I.  L.  W,  U.,  210  F.  2d  581,  583 
(C.  A.  9),  N.  L  R  B  y  Local  743,  202  F  2d  516 
(C.  A.  9)/^ 

C-  The  policy  of  Local  1046  and  the  San  Bernardino  and  Riverside  District 
Council  of  not  making  the  Local's  registration  and  referral  facilities 
equally  available  to  members  and  nonmembers  violated  Section  8  (b)  (2) 
and  (1)  (A)  of  the  Act 

What  we  have  said  above  with  respect  to  Local 
1400  and  the  Los  Angeles  District  Council  is  equally 
applicable  to  Local  1046  and  the  San  Bernardino  and 
Riverside  District  Council.  These  respondents  like- 
wise denied  nonmembers  access  to  the  hiring  hall 
unless  they  first  obtained  temporary  work  permits 

^^  At  the  hearing  before  the  Trial  Examiner  respondents  ap- 
parently sought  to  attack  the  good  faith  of  Dowdall  and  Dockery 
by  adducing  testimony  tending  to  show  that  they  were  familiar 
with  the  permit-fee  requirements  prior  to  their  visits  to  the  unions' 
halls  (R.  150-151;  417,  418-419,  618-624).  In  ;\^.  Z.  E.  B.  v. 
Swinerton  and  Walherg  Co.,  202  F.  2d  511,  515  (C.  A.  9),  certio- 
rari denied,  346  U.  S.  814,  this  Court  rejected  a  similar  conten- 
tion, holding  that  "knowledge  of  a  hiring  policy  which  is 
discriminatory  and  illegal  does  not  characterize  an  application  for 
work  as  being  made  in  bad  faith  where  all  the  evidence  indicates 
that  the  men  would  have  accepted  work  if  it  had  been  tendered." 
Since  the  instant  record  firmly  establishes  not  only  that  Dowdall 
and  Dockery  "would  have"  accepted  employment,  but,  indeed, 
subsequently  did  accept  jobs  in  their  trade  (R.  419-420,  591-592), 
it  is  clear  that  their  good  faith  is  not  open  to  challenge.  More- 
over, the  only  relief  which  the  Board's  order  affords  Dowdall  and 
Dockery  is  the  recovery  of  the  permit  fees  which  they  actually 
paid ;  the  balance  of  the  order  is  concerned  with  the  respondents' 
unlawful  hiring  policy,  the  illegality  of  which  is  not  affected  by 
the  good  or  bad  faith  of  Dockery  and  Dowdall. 
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for  a  fee/'  That  Local  1046  and  its  parent  council 
followed  this  policy  is  evidenced  not  only  by  Dowdall's 
experience  (supra,  pp.  9-10),  but  also  by  the  testimony 
of  Adams  and  Jensen,  officers  of  these  respondents 
(R.  771,  831-832,  837-838),  and  by  the  '' By-Laws 
and  Trade  Eules"  of  the  District  Council  (supra,  p. 
7,  n.  7).  Accordingly,  for  the  reasons  outlined 
in  Point  B  above  with  resjDect  to  Local  1400  and  Los 
Angeles,  the  Board  properly  found  that  the  other  re- 
spondents likewise  violated  Section  8  (b)  (2)  and 
(1)  (A)  of  the  Act." 

^®  Unlike  A^.  L.  R.  B.  v.  International  Union  of  Operating  Engi- 
neers, Local  12,  237  F.  2d  670  (C.  A.  9) ,  the  record  here  establishes 
that  Local  1046  required  the  permit  fees  from  foreign  members, 
and  it  seems  clear  that  such  fees  "were  not  a  reasonable  charge  for 
operating  the  dispatch  system."  Local  12,  supra,  at  p.  674.  The 
fees  are  assessed  pursuant  to  the  District  Council  "By-Laws  and 
Trade  Rules"  for  District  Council  "Temporary  Working  Cards," 
and  appear  to  have  no  relation  to  the  operation  of  the  Local's  hir- 
ing hall.  The  fee  for  a  30-day  permit  was  equivalent  to  one 
month's  dues.  Since  the  dues  of  union  members  were  used  not 
only  for  the  expenses  of  the  hiring  lists  but  for  all  the  other  ex- 
penses of  the  union,  it  is  evident  that  in  charging  the  equivalent 
of  a  month's  dues  for  a  monthly  permit  the  union  would  be  charg- 
ing foreign  members  more  for  the  hiring  hall  than  it  charged  its 
own  members.  Furthermore,  in  view  of  O'Hare's  testimony  that 
Local  1400  did  not  receive  any  of  the  permit  fees  paid  to  the  Los 
Angeles  District  Council,  it  is  unlikely  that  the  practice  in  the 
Palm  Springs  area  differed  from  that  of  Los  Angeles,  and  it  is  a 
reasonable  assumption  that  Adams  signed  the  "Temporary  Work- 
ing Card"  issued  to  Dowdall  as  a  District  Council  representative 
rather  than  in  his  capacity  as  an  officer  of  Local  1046. 

"  Although  the  original  complaint  (R.  3-8)  alleged  this  conduct 
to  be  violative  only  of  Section  8  (b)  (1)  (A),  during  the  course 
of  the  hearing  the  General  Counsel  amended  the  complaint  to 
include  an  8  (b)  (2)  allegation  as  well  (R.  36-39).  The  Board 
sustained  the  Trial  Examiner's  conclusion  that  the  conduct  vio- 
lated both  Section  8  (b)   (2)  and  (1)   (A)  of  the  Act,  rejecting 
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D.  By  causing  Dowdall,  under  pain  of  forfeiting  his  unemployment  insur- 
ance, to  pay  a  fee  for  a  work  permit,  Local  1046  and  the  San  Bernardino 
and  Riverside  District  Council  coerced  him  into  contributing  financial 
assistance  to  the  Unions  and  penalized  him  because  of  his  nonmember- 
ship,  thereby  violating  Section  8  (b)  (1)  (A)  of  the  Act. 

When  Clarence  Dowdall  sought  unemployment  com- 
pensation through  the  appropriate  agency  of  the  State 
of  California,  he  was  advised  that  he  could  not  re- 
cover such  compensation  unless  he  was  registered  with 
a  Carpenters'  local  as  available  for  work.  Accord- 
ingly, Dowdall  sought  to  register  with  Local  1046,  ex- 
plaining to  officials  of  that  union  and  of  its  parent 
District  Council  that  he  would  seek  employment  on 
his  own,  and  desired  to  register  only  for  the  purpose 
of  qualifying  for  unemployment  compensation  while 
he  conducted  his  search  for  work.  The  union  per- 
mitted him  to  register  only  after  he  paid  a  fee  for  a 
temporary  working  card,  a  fee  not  required  of  union 
members.  The  majority  of  the  Board  held  that  by 
exacting  this  fee  the  Union  violated  Section  8  (b) 
(1)  (A)  of  the  Act.  We  show  below  that  this  holding 
is  correct. 

Section  8  (b)   (1)    (A)  provides  that  unions  shall 
not  restrain  or  coerce  employees  in  the  exercise  of 

respondents-  contention  that  Section  10  (b)  barred  the  amend- 
ment to  the  complaint  (R.  301).  In  view  of  the  fact  that  both 
allegations  are  based  on  the  identical  condnct,  it  is  too  well  settled 
to  warrant  extensive  argument  that  the  limitations  proviso  of 
Section  10  (b)  did  not  preclude  either  the  amendment  to  the 
complaint,  or  a  Board  finding  based  thereon.  See  N.  L.  R.  B.  v. 
Osbnnk,  218  F.  2d  341  (C.  A.  9)  certiorari  denied,  349  U.  S.  928. 
See  also  A.  N.  P.  A.  v.  N.  L.  R  B.,  193  F.  2d  782,  799-800  (C.  A.  7) , 
certiorari  denied  on  this  question,  I.  T.  U  y  N.  L.  R  B.,  344  U.  S. 
816;  N.  L.  R.  B.  v.  Syracuse  Sta7nping  Co.^  208  F.  2d  77,  80 
(C.  A.  2) ;  N.  L.  R.  B.  v  Pecheur  Lozenge  Co.,  209  F.  2d  393,  402 
(C.  A.  2),  certiorari  denied,  347  U.  S.  953;  cf.  Radio  Officers' 
Union  v.  N.  L.  R.  B.,  347  U.  S.  17,  34,  n.  30. 
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their  rights  under  Section  7,  which  includes  the  right 
to  refrain  from  assisting  a  union.  Manifestly  when 
Dowdall  paid  money  to  the  Union  for  a  working  card 
he  was  assisting  it  financially/^  The  remaining  ques- 
tions are  whether  he  was  ''restrained  or  coerced"  into 
such  assistance,  and  whether  he  was  an  employee  pro- 
tected by  Section  7  and  8  (b)  (1)  (A)  when  he  made 
the  payment. 

That  respondents  "restrained  or  coerced"  Dowdall 
into  paying  the  permit  fee  appears  from  the  fact 
that  they  made  it  a  condition  to  his  obtaining  un- 
employment compensation.  This  was  manifestly  eco- 
nomic coercion  of  a  real  sort.  See  N.  L.  R.  B.  v. 
Philadelphia  Iron  Works,  211  F.  2d  937,  944  (C.  A. 
3),  where  the  court,  with  ample  citation  of  support- 
ing authority,  shows  that  coercion  in  the  statutory 
sense  is  not  limited  to  force  and  violence  but  em- 
braces economic  compulsion. 

We  think  it  equally  clear  that  Dowdall  was  an 
"employee"  protected  by  Section  7  and  8  (b)  (1) 
(A)  from  being  coerced  into  assisting  the  Union.  It 
it  true  that  Dowdall  was  not  at  the  time  employed 
by  any  particular  employer.  Nevertheless,  at  least 
vis-a-vis  the  Union,  Dowdall  was  embraced  within 
the  statutory  concept  of  "employee" — i.  e.,  he  was  a 
member  of  the  class  seeking  employment.  See  Phelps- 
Dodge  Corp.  V.  N.  L,  E.  B.,  313  U.  S.  177,  191-192. 
Contrary  to  the  suggestion  in  the  dissenting  opinion 

^«  See  N.  L.  R.  B.  v.  Eclipse  Lumber  Co.,  199  F.  2d  684,  686-687 
(C.  A.  9) ;  iV.  Z.  R.  B.  y.I.A.  M.,  Local  50J^,  203  F.  2d  173,  176- 
177  (C.  A.  9) ;  N.  L.  R.  B.  v.  Murphy's  Motor  Freight,  Inc.,  231 
F.  2d  654  (C.  A.  3),  enforcing  113  N.  L.  R  B.  524. 
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(R.  311-313),  nothing  in  the  statute  or  in  decisions 
construing  it  limits  the  impact  of  Section  8  (b)  (1) 
(A)  to  throats  ''to  deprive  [employees]  of  a  term  or 
condition  of  employment."  Indeed,  such  a  construc- 
tion would  reduce  Section  8  (b)  (1)  (A)  to  a  mere 
corollary  of  Section  8  (b)  (2),  which  deals  with 
threats  to  the  employment  relationship/^ 

It  should  be  noted,  moreover,  that  Dowdall's  claim 
for  unemployment  compensation  arose  directly  out  of 
his  employee  status  and  hence  was  in  fact  a  term  or 
condition  of  his  prior  employment.  The  statutory 
protection  for  employees  extends  to  applicants  for 
compensation  due  them  as  former  employees  just  as 
it  extends  to  applicants  who  are  potential  employees. 
Cf.  Phelps-Dodge,  supra,  313  U.  S.  at  191-192. 

Furthermore,  Local  1046  and  the  San  Bernardino 
and  Riverside  District  Council  coerced  Dowdall  in 
the  exercise  of  his  right  not  to  join  Local  1046.  Be- 
cause of  the  Unions'  policy  of  requiring  nonmembers 
to  procure  District  Council  permits  for  a  fee  before 
they  can  register  on  the  Local's  ''Out-of-Work"  list, 
Dowdall  was  faced  with  the  choice  of  transferring  his 
membership  to  Local  1046  or  submitting  to  the  permit 
fee  requirement  in  order  to  qualify  for  his  unemploy- 


^^In  the  cases  relied  on  by  the  dissenting  Board  member  (R. 
312,  n.  12),  the  economic  coercion  which  the  union  was  able  law- 
fully to  visit  upon  an  employee  was  an  incident  to  his  loss  of  union 
membership.  Under  the  proviso  to  Section  8  (b)  (1)  (A)  a 
union  can  withhold  membership  from  an  employee  who  declines 
to  assist  it,  and  the  economic  coercion  inherent  in  the  Union's 
conduct  is  protected  by  the  proviso.  But  when  the  Union  denies, 
not  Tnerrhhership  but  some  other  economic  benefit,  it  has  left  the 
area  protected  by  the  proviso  and  has  invaded  the  employee's 
right  to  refrain  from  assistance  to  a  union. 
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ment  insurance.  He  could  refuse  to  accede  onl}'  at  the 
risk  of  forfeiting  his  unemployment  insurance.  Dow- 
dall  chose  to  pay  the  $5.00  permit  fee  which,  under 
these  circumstances,  was  a  tax  in  addition  to  his  regu- 
lar monthly  dues  as  a  member  of  the  Alaska  local, 
and,  as  the  Board  found,  was  "in  effect  a  penalty  for 
membership  in  a  sister  local  of  1046  rather  than  in 
1046''  (E.  304).  That  this  constituted  coercion  within 
the  meaning  of  Section  8  (b)  (1)  (A)  of  the  Act  can- 
not be  gainsaid.'" 

Ill 

The  Board's  order  is  valid  and  proper 

To  remedy  the  unfair  labor  practices,  the  Board 
ordered  respondents,  in  the  usual  manner,  to  cease 
and  desist  from  the  discriminations  found  and  to  post 
the  usual  notices.  In  addition,  the  Board  ordered  re- 
spondents to  refund  the  permit  fees  paid  by  Dowdall 
and  Dockery.  And,  finally,  the  Board  ordered  the 
District  Coimcils  to  publish  appropriate  notices  in 
local  newspapers  of  general  circidation.  We  submit 
that  these  requirements  are  properly  ''adapted  to  the 
situation  which  calls  for  redi'ess*'  and  are  reasonable 


^  The  proviso  to  Section  8  (b)  (1)  (A)  of  the  Act,  stating  that 
the  proscriptions  of  that  Section  "shall  not  impair  the  right  of 
a  labor  organization  to  prescribe  its  own  rules  with  respect  to 
the  acquisition  or  retention  of  membership  therein."  is  iaappU- 
cable  here  for,  as  the  Board  states,  "it  is  clear  that  the  $5.00  fee 
was  exacted  from  Dowdall,  not  as  a  condition  of  acquiring  or  re- 
taining membership  in  Local  1046,  but  merely  as  a  condition  of 
registering  for  unemployment  compensation."'  (R.  304).  See 
.V.  L.  n.  B.  V.  PrdJadelpUa  Iron  Works,  211  F.  2d  937.  940-941 
(C.  A.  3) ;  X.  L.  R.  B.  v.  George  D.  Auchter  Co.,  209  F.  2d  273, 
276-277  (C.  A  5). 
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means  of  effectuating  the  policies  of  the  Act.  N.  L. 
R.  B.  V.  Mackaij  Radio  &  Tel.  Co,,  304  U.  S.  333,  348. 
There  can  be  no  serious  question  as  to  the  Board's 
power  to  direct  a  refund  of  the  fees  which  Dowdall 
and  Dockery  were  here  required  to  pay  the  District 
Councils  in  order  to  make  use  of  the  Locals'  hiring 
halls  and  obtain  emi^loyment.  See  N.  L.  R.  B.  v. 
Local  404,  Int'l  Brotherhood  of  Teamsters,  205  F.  2d 
99,  101-104  (C.  A.  1)/^  Here,  as  in  Local  404,  the 
direct  consequence  of  respondents'  violations  of  Sec- 
tion 8  (b)  (2)  of  the  Act  was  to  leave  Dowdall  and 
Dockery  with  no  alternative  but  to  pay  these  sums, 
for  imless  they  paid,  they  could  not  obtain  listings  on 
the  ^ '  Out-of -Work"  registers  and  could  not  work  for 
an  AGO  or  BCA  member.  Nor  could  they  secure 
such  permits  without  the  monthly  payments  to  the 
District  Councils.  Accordingly,  as  decisions  of  this 
Court  and  others  make  clear,  since  respondents'  un- 
fair labor  practices  have  resulted  in  exacting  such 
payments  from  employees  as  the  price  for  their  em- 
ployment, an  order  ''restoring  *  *  *  what  would  not 
have  been  taken  from  them  if  the  [Act]  had  not 
[been]  contravened"  is  both  proper  and  necessary  to 
''expunge  the  effects  of  the  unfair  labor  practices" 
and  "fully  effectuate  the  policies  of  the  Act."  Vir- 
ginia Electric  d  Poiver  Co.  v.  N.  L.  R.  B.,  319  U.  S. 
533,  541,  543-544.^^ 

^^  As  we  have  demonstrated  supra^  pp.  18,  20,  n.  14, 15,  these  fees 
did  not  accrue  to  the  locals  as  a  reasonable  charge  for  operatmg  the 
dispatch  systems.     Ci.  N.  L.  R.  B.  v.  Local  12  supra  at  p.  671. 

^-  Settled  law  establishes  that  a  reimbursement  order  constitutes 
reasonable  exercise  of  the  Board's  broad  power  to  remedy  either 
union  or  employer  unfair  labor  practices.     See,  with  respect  to 
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It  is  equally  clear  that,  in  the  circumstances  of 
this  case,  the  mere  posting  of  notices  would  be  in- 
adequate to  bring  home  to  all  those  who  have  been 
affected  explicit  assurance  for  the  future  that  the 
respondents  will  refrain  from  their  past  unlawful 
practices  of  requiring  permit  fees  from  those  em- 
ployees who  are  not  members  of  locals  affiliated  with 
one  of  the  respondent  District  Councils.  In  all  like- 
lihood notices  posted  solely  at  the  union  halls  would 
never  be  seen  by  nomnembers  in  the  area  who  have 
been  in  the  past  either  denied  entry  to  the  industry 
or  subjected  to  the  operation  of  the  permit  system. 
The  Board  by  requiring,  as  it  has  elsewhere  with 
judicial  approval,^^  that  the  appropriate  notice  be 
published  in  a  local  newspaper  of  general  circulation, 
which  is  likely  to  reach  all  employees  in  the  area 
to  whom  the  notice  is  addressed,  has  ' 'suited"  the 
remedy  to  the  ''practical  needs"  here  evidenced  (N.  L. 
R.  B.  V.  Seven-Up  Bottling  Co.,  344  U.  S.  344,  351- 
352).  This  accords  with  the  Board's  long  established 
policy  of  varying  notice  requirements  so  as  to  ensure 

the  union  dues  paid  under  an  invalid  union  security  agreement — 
Local  404-  supra;  dues  paid  an  employer-supported  or  dominated 
union — Virginia  Electric  <&  Power  Co.  v.  N.  L.  R.  B.^  supra^  affirm- 
ing 132  F.  2d  390,  396-398  (C.  A.  4)  ;  TV.  Z.  R.  B.  v.  Spiewah,  179 
F.  2d  695,  697-698  (C.  A.  3)  ;  N.  L.  R.  B.  v.  Baltimore  Transit  Co., 
140  F.  2d  51,  57-58  (C.  A.  4),  certiorari  denied  321  XL  S.  795; 
N.  L.  R.  B.  V.  Parker  Bros.  c&  Co.,  209  F.  2d  278,  279-280  (C.  A- 
5) ;  excessive  payments  made  to  retain  good  standing  in  a  union — 
N.  L.  R.  B.  V.  Eclipse  Lumher  Co.,  Inc.,  199  F.  2d  684,  686-687 
(C.A.9). 

23  N.  L.  R.  B.  V.  Salant  <&  Salant,  Inc.,  183  F.  2d  462  (C.  A.  6), 
enforcing  66  N.  L.  R.  B.  24,  114-116;  N.  L.  R.  B.  v.  Local  J^O,  39 
L.  R.  R.  M.  2173  (C.  A.  3)  December  11,  1956,  enforcing  111 
N.L.R.B.  1126,1128. 
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in  each  case  sufficient  publication  to  ''dissipate  the 
unwholesome  effect  of  violations  of  the  Act"  (iV.  L. 
R.  B.  V.  Frank  Bros.  Co.,  Inc.,  321  U.  S.  702  104). 
N.  L.  B.  B.  Y.  Phillips  Gas  &  Oil  Co.,  141  F.  2d 
304,  306  (C.  A.  3)  ;  N.  L.  R.  B.  v.  Sunbeam  Electric 
Mfg.  Co.,  133  F.  2d  856,  861  (C.  A.  7)  ;  N.  L.  R.  B. 
Sixteenth  Annual  Report  (Gov't  Print.  Off.,  1952), 
pp.  239,  240-245 ;  N.  L.  R.  B.  Ttvelfth  Annual  Report 
(Gov't  Print.  Off.,  1948),  p.  40.^* 


^*  Where  "the  circumstances  of  the  case  are  such"  that  posting 
of  notices  by  employers  or  unions  at  their  place  of  business  alone 
would  afford  "insufficient  notification  to  the  employees"  to  effectu- 
ate the  policies  of  the  Act  (N,  L.  R.  B.  Eleventh  Annual  Report 
(Gov't  Print.  Off.,  1947),  p.  49),  the  Board,  in  addition  to  issuing 
orders  identical  with  that  here  (see  n.  23,  supra) ^  has  required 
(1)  mailing  of  notices  to  employees  individually  {N.  L.  R.  B.  v. 
American  Laundry  Machinery  Co.^  152  F.  2d  400,  401  (C.  A.  2)  ; 
N.  L.  R.  B.  v.  Gibson,  County  Electric  MemhersMp  Corp.^  177 
F.  2d  203  (C.  A.  6),  enforcing  74  N.  L.  R.  B.  1414,  1421;  Shartle 
Bros.  Machine  Co.,  60  N.  L.  R.  B.  .533,  535-536)  ;  (2)  publication  in 
an  official  union  newspaper  of  notices  addressed  to  union  members 
{ANPA  V.  N.  L.  R.  B.,  193  F.  2d  782,  806  (C.  A.  7),  enforcing 
86  N.  L.  R.  B.  951,  963  and  86  N.  L.  R.  B.  1041,  1049,  certiorari 
denied  as  to  this  aspect,  344  U.  S,  812) ;  (3)  publication  of  notices 
in  the  plant  newspaper  (Tomlinson  of  High  Point,  Inc.,  74  N.  L. 
R.  B.  681,  691;  Meier  &  Frank  Co.,  Inc.,  89  N.  L.  R.  B.  1016, 
1021) ;  and  (4)  supplying  of  employer  notices  to  a  union  for  post- 
ing in  places  accessible  to  striking  employees  {American  Neios- 
papers.  Inc.,  22  N.  L.  R.  B.  899, 937) . 
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CONCLUSION 

For  the  foregoing  reasons  we  respectfully  submit 
that  a  decree  should  issue  enforcing  the  Board's  order 
in  full. 

Kenneth  C.  McGuiness, 

General  Counsel, 
Stephen  Leonard^ 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Frederick  U.  Reel, 
Abraham  Siegel, 

Attorneys, 
National  Labor  Relations  Board. 
January  1957. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Re- 
lations Act,  as  amended  (61  Stat.  136,  65  Stat.  601, 
29  U.  S.  C,  Sees.  151,  et  seq.),  are  as  follows: 

DEFINITIONS 
*  *  *  *  * 

Sec.  2.  When  used  in  this  Act — 

***** 

(3)  The  term  'employee'  shall  include  any 
employee,  and  shall  not  be  limited  to  the  em- 
ployees of  a  particular  employer,  miless  the 
Act  explicitly  states  otherwise,  and  shall  in- 
clude any  individual  v/hose  work  has  ceased  as 
a  consequence  of,  or  in  connection  mth,  any 
current  labor  dispute  or  because  of  any  unfair 
labor  practice.  *  *  * 


RIGHTS   OF  EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  or- 
ganizations, to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the 
purpose  of  collective  bargaining  or  other  mu- 
tual aid  or  protection,  and  shall  also  have  the 
right  to  refrain  from  any  or  all  of  such  activi- 
ties except  to  the  extent  that  such  right  may 
be  affected  by  an  agreement  requiring  mem- 
bershi^D  in  a  labor  organization  as  a  condition 
of  employment  as  authorized  in  section  8  (a) 
(3). 

(29) 
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UNFAIR  LABOR  PRACTICES 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

***** 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  emplc^Tiient  to  encourage  or  discourage  mem- 
bership in  any  labor  organization: 

***** 

(b)  It  shall  be  an  unfair  labor  practice  for  a 
labor  organization  or  its  agents — 

(1)  to  restrain  or  coerce  (A)  employees  in 
the  exercise  of  the  rights  guaranteed  in  section 
7 :  Provided,  That  this  paragraph  shall  not  im- 
pair the  right  of  a  labor  organization  to  pre- 
scribe its  own  rules  with  respect  to  the  acquisi- 
tion or  retention  of  membership  therein;  or 
(B)  an  employer  in  the  selection  of  his  renre- 
sentatives  for  the  purposes  of  collective  bar- 
gaining or  the  adjustment  of  gricA^ances ; 

(2)  to  cause  or  attempt  to  cause  an  employer 
to  discriminate  against  an  employee  in  viola- 
tion of  subsection  (a)  (3)  or  to  discriminate 
against  an  employee  with  respect  to  whom 
membership  in  such  organization  has  been  de- 
nied or  terminated  on  some  ground  other  than 
his  failure  to  tender  the  periodic  dues  and  the 
initiation  fees  uniformly  required  as  a  condi- 
tion of  acquiring  or  retaining  membership; 

*  *  *  *  * 

PREVENTION    OF    UNFAIR    LABOR    PRACTICES 

*  *  *  *  * 

Sec  10.  *  *  * 
***** 

(b)  Whenever  it  is  charged  that  any  person 
has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  practice,  the  Board,  or  any  agent  or 
agency  designated  by  the  Board  for  such  pur- 
poses, shall  have  power  to  issue  and  cause  to  be 
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served  upon  such  person  a  complaint  statins:  the 
charges  in  that  respect,  and  containing  a  notice 
of  hearing  before  the  Board  or  a  member  there- 
of, or  before  a  designated  agent  or  agency,  at 
a  place  therein  fixed,  not  less  than  five  days 
after  the  serving  of  said  complaint:  Provided, 
That  no  complaint  shall  issue  based  upon  any 
mifair  labor  practice  occui'ring  more  than  six 
months  prior  to  the  filing  of  the  charge  with  the 
Board  and  the  service  of  a  copy  thereof  upon 
the  person  against  whom  such  charge  is  made, 
*  "'  *.  Any  such  complaint  may  be  amended 
by  the  member,  agent,  or  agency  conducting  the 
hearing  or  the  Board  in  its  discretion  at  any 
time  prior  to  the  issuance  of  an  order  based 
thereon  *  *  *. 

(c)  *  *  *  If  upon  the  preponderance  of  the 
testimony  taken  the  Board  shall  be  of  the  opin- 
ion that  any  person  named  in  the  complaint 
has  eno'aged  in  or  is  engao'LUs:  in  anv  such  un- 
fair  labor  practice,  then  the  Board  shall  state 
its  findings  of  fact  and  shall  issue  and  cause 
to  be  served  on  such  person  an  order  requir- 
ing such  person  to  cease  and  desist  from  such 
imfair  labor  practice,  and  to  take  such  affirma- 
tive action  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate 
the  policies  of  this  Act:  *  *  * 

***** 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  (including  the  United  States  Court  of 
Appeals  for  the  District  of  Cohunbia),  or  if 
all  the  circuit  courts  of  appeals  to  which  ap- 
plication may  be  made  are  in  vacation,  any 
district  court  of  the  United  States  (including 
tlie  District  Court  of  the  United  States  for 
the  District  of  Cohmibia),  within  any  circuit 
or  district,  res]:>ectively,  wherein  the  mifair 
lal^or  practice  in  question  occurred  or  wherein 
such  person  resides  or  transacts  business,  for 
the  enforcement  of  such  order  and  for  appro- 
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priate  temporary  relief  or  restraining  order, 
and  shall  certify  and  file  in  the  court  a  tran- 
script of  the  entire  record  in  the  proceedings, 
including  the  pleadings  and  testimony  upon 
which  such  order  was  entered  and  the  findings 
and  order  of  the  Board.  Upon  such  filing,  the 
court  shall  cause  notice  thereof  to  be  served 
upon  such  person,  and  thereupon  shall  have 
jurisdiction  of  the  proceeding  and  of  the  ques- 
tion determined  therein,  and  shall  have  power 
to  grant  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  to  make 
and  enter  upon  the  pleadings,  testimony,  and 
proceedings  set  forth  in  such  transcript  a  de- 
cree enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or  in  part 
the  order  of  the  Board.  No  objection  that  has 
not  been  urged  before  the  Board,  its  member, 
agent,  or  agency,  shall  be  considered  by  the 
court,  unless  the  failure  or  neglect  to  urge 
such  objection  shall  be  excused  because  of 
extraordinary  circumstances.  The  findings  of 
the  Board  with  respect  to  questions  of  fact  if 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  shall  be  conclusive.  *  *  * 
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Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica, AFL-CIO;  Local  No.  1046,  United  Brother- 
hood OF  Carpenters  and  Joiners  of  America,  AFL- 
CIO;  and  San  Bernardino  and  Riverside  Counties 
District  Council  of  Carpenters, 

Respondents. 


On  Petition  for  Enforcement  of  an  Order  of  the 
National   Labor   Relations   Board. 


BRIEF  FOR  RESPONDENTS. 


Jurisdiction. 

In  the  record  of  this  case  will  be  found  the  Order  of 
the  National  Labor  Relations  Board  together  with  the 
Opinion  of  Member  Ohver  H.  Peterson,  dissenting  in 
part  [R.  297-317],  which  we  think  sets  forth  the  applica- 
ble law  and  the  correct  view  of  the  evidence  in  the  Palm 
Springs  case. 

The  alleged  unfair  labor  practices  in  the  case  numbered 
22-CB-548,  hereinafter  called  the  Santa  Monica  case,  oc- 
curred in  the  Santa  Monica-Pacific  Palisades  area  of  Los 
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Angeles  County,  and  the  alleged  unfair  labor  practices 
in  case  No.  21-CB-6(X),  hereinafter  called  the  Palm 
Springs  case,  occurred  in  the  Palm  Springs  area  of  River- 
side County. 

Statement  of  the  Case. 
"Commerce." 

The  Board  found  that  by  the  alleged  unfair  labor  prac- 
tices, Respondent  violated  Section  8(b)(1)(A)  and  (2) 
of  the  Act,  which  violations  affected  "commerce"  within 
the  meaning  of  the  Act.  The  reasons  for  these  findings 
as  to  "commerce"  are  by  no  means  as  clear  as  Petitioner 
would  have  us  believe. 

The  rationale  of  these  findings  in  the  Santa  Monica  case 
is  unclear,  and  in  the  Palm  Springs  case  entirely  obscure. 

In  the  Santa  Monica  case  the  Intermediate  Report 
speaks  of  a  "web"  or  "complex"  of  "enterprises,"  which 
words  are  probably  intended  to  denote,  in  plain  language, 
that  members  of  the  Pardee  family  and  others,  have  vari- 
ous interests  in  certain  partnerships  and  corporations 
operating  in  California  and  Nevada,  and  seems  to  assert 
further  that  commerce  jurisdiction  is  satisfied  by  reason 
of  various  services  rendered  by  these  partnerships  and 
corporations  to  each  other.  [R.  51-57.]  The  legal  basis 
for  this  conclusion  is  not  apparent  and  the  order  of  the 
Board,  while  adopting  the  Intermediate  Report  in  part 
[R.  298],  fails  to  advise  us  upon  what  theory  the  Board 
considered  that  commerce  jurisdiction  had  been  estab- 
lished. The  other  basis  upon  which  the  Intermediate  Re- 
port attempts  to  meet  the  requirements  of  commerce  juris- 
diction is  upon  presumed  evidence  of  the  membership  of 
the  employer  in  the  Building  Contractors  Association, 
some  members   of   which   are   alleged   to   be   engaged   in 
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businesses  and  in  serving  businesses  affecting  commerce. 
The  trouble  with  this  contention  is  that  in  the  Pardee 
"web"  or  "complex"  there  are  various  enterprises  of  the 
same  or  similar  names,  and  there  is  no  evidence  that  the 
employer  involved  in  the  Santa  Monica  case  was  a  mem- 
ber of  any  kind  in  B.C.A.  Furthermore,  the  record  af- 
firmatively shows  that  the  B.C.A.  has  two  groups  of  mem- 
bership, one  group  being  members  who  are  represented 
in  labor  relations  matters  by  the  Association  and  one 
group  who  are  not.  The  record  shows  that  but  one  of 
the  enterprises  in  the  whole  Pardee  "web"  or  "complex" 
was  in  this  B.C.A.  group  for  which  the  Association 
handled  labor  relations,  and  entitled  to  sign  its  contracts, 
while  all  of  the  other  enterprises  were  not,  and  may  have 
been,  as  far  as  this  record  is  concerned,  operating  on  an 
open  shop  and  absolutely  non-union  basis.  There  is  no 
evidence  that  employment  of  the  charging  parties,  Dowdall 
and  Dockery,  was  contemplated  by  Pardee  Construction 
Company,  the  single  enterprise  which  was  in  the  labor 
relations  group,  an  enterprise  in  course  of  dissolution,  and 
not  by  an  active  enterprise  known  as  Pardee  Construction 
Company  No.  2. 

Petitioner's  Brief,  page  14,  attempts  to  lead  us  to  a 
tacit  acceptance  that  commerce  jurisdiction  in  the  Santa 
Monica  case  is  satisfied  and  established  under  the  doctrine 
of  Joliet  Contractors  Assn.  v.  N.  L.  R.  B.,  193  F.  2d  833, 
by  membership  of  "Pardee"  in  the  B.C.A.,  the  assumption 
being  that  all  members  of  the  B.C.A.  are  represented  in 
labor  relations  by  the  Association  and  are  bound  by  its 
contracts.  Petitioner's  Brief,  page  4,  even  goes  so  far 
as  to  say  "All  members  of  A.G.C.  and  B.C.A.  were  con- 
sidered signatory  to  these  contracts    *     *    *." 

This  is  not  true.  There  are  two  classes  of  membership 
in  B.C.A.     The  employer  or  prospective  employer  of  the 
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charging  parties  is  neither  a  member  of  B.C. A.  nor  a 
party  to  its  contract  with  Respondents,  assuming  there  is 
any  such  contract. 

The  testimony  of  Edward  M.  Sills,  Executive  Vice- 
President  of  Building  Contractors  Association  of  Cali- 
fornia, Inc.,  referred  to  in  this  Brief  as  Building  Con- 
tractors Association,  or  as  B.C. A.,  is  in  the  record  [R. 
666],  as  follows: 

"(Testimony  of  Edward  M.  Sills.) 

Cross-Examination    *     *     * 

Q.  (By  Mr.  Garrett)  :  Now,  is  it  a  part  of  the 
service — Pardee  is  a  paid  up  member,  I  take  it,  of 
the  Building  Contractors  Association?  A.  Yes,  he 
is,  they  are.     [1395] 

Q.     You  say  'he  is'  or  'they  are'?    A.     They  are. 

Q.  Who  is  and  who  are?  A.  Pardee  Construc- 
tion Company. 

O.  Pardee  Construction  Company,  right?  A. 
Yel 

Q.  And  not  Pardee-Phillips  and  not  Pardee  Con- 
struction Company  No.  2?     A.     No. 

Q.  And  as  paid  up  members  of  yours,  they  are 
entitled  to  all  your  services,  are  they  not?  A.  Yes, 
sir. 

Q.  And  they  are  entitled  to  your  services  in  labor 
relations?     A.     Yes. 

O.  They  are  one  of  your  members  who  you  re- 
gard as  being  in  that  group  that  you  handle  labor 
relations   for,   correct?     A.     That's   right.      [1396] 

The  Pardee  Construction  Company  referred  to  by  Mr. 
Sills  had  been  in  process  of  dissolution  since  1952  which 
was  the  last  year  it  engaged  in  building  construction  under 
license  as  required  by  the  State  of  California  [R.  103] 
and  beginning  with  the  1953-1954  fiscal  year  the  license 
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was  held  by  Pardee  Construction  Company  No.  2,  also  a 
partnership.  The  presumption  is  that  Pardee  Construc- 
tion Co.  was  not  violating  the  law  by  operating  as  a  gen- 
eral contractor.  {Loving  &  Evans  v.  Blick,  33  Cal.  App. 
2d  603.) 

B.C.A.  members  of  the  eligible  group,  i.e.,  that  class 
of  members  represented  for  labor  negotiations  and  con- 
tracts by  the  Association,  had  prior  to  1946  signed  the 
agreements,  but  since  that  date  had  become  "signatory" 
by  sending  a  post  card  to  the  Association.  [R.  528.] 
The  only  possible  employer  of  the  charging  parties  pur- 
porting to  be  signatory  to  a  B.C.A.  contract  or  repre- 
sented by  B.C.A.  at  any  time  material  in  this  case  is 
Pardee  Construction  Company.  [R.  532.]  The  signa- 
ture is  by  the  post  card  m.ethod  described  above  and  is 
for  the  years  1948  and  1949.     [R.  550,  553,  554.] 

As  to  the  Palm  Springs  case,  there  is  nothing  said 
either  in  the  Intermediate  Report  or  in  the  Board's  Order 
which  shows  a  basis  for  commerce  jurisdiction  at  all;  the 
facts  simply  being  that  there  was  no  employment  ever 
contemplated  and  no  employer  ever  contemplated.  Dis- 
cussions in  the  Intermediate  Report  about  labor  contracts 
between  various  employers  and  employers'  associations 
and  the  Respondents  are  therefore  simply  irrelevant. 

With  respect  to  facts  which  connect  any  of  the  alleged 
acts  of  Respondents  in  this  case  to  the  flow  of  interstate 
commerce,  or  of  having  any  effect  upon  such  commerce, 
the  matter  is  quite  simple.  There  were  none.  There  was 
no  evidence  that  any  employer,  named  or  unnamed,  was 
connected  with  any  of  the  alleged  acts  of  Respondents. 
The  Board  has  simply  swallowed  the  incredible  Findings 
of  its  Trial  Examiner.  [R.  72.]  There  was  no  evidence 
that  any  employer,  unnamed  or  named,  for  which  Mr. 
Dowdall  worked,   while  within  the  jurisdiction  of  these 


Respondents,  imported  or  exported  any  materials  or  other 
things  across  state  lines,  or  that  any  materials  used  by 
any  of  them,  if  they  used  any,  were  obtained  either  di- 
rectly from  out  of  the  State  of  California  or  through  any 
intermediary.  Neither  was  it  shown  that  any  employer 
involved  in  this  case  was  a  member  of  either  the  Associ- 
ated General  Contractors  or  Building  Contractors  Asso- 
ciation, which  are  purported  to  be  associations  of  con- 
tractor employers  having  contracts  with  Respondents. 

Unfair  Labor  Practices. 

In  the  Santa  Monica  case,  the  charging  parties  pre- 
tended to  be  carpenters  looking  for  employment,  but  they 
were  actually  sea-lawyers  looking  for  a  lawsuit.  They 
came  to  California  fresh  from  a  recovery  of  damages 
against  the  Anchorage,  Alaska,  local  of  the  Corpenters 
and  immediately  set  about  laying  the  foundation  for  a 
similar  action  here. 

The  Carpenters  local  unions  in  Los  Angeles  County 
provided  a  referral  service.  None  of  their  contracts 
provided  that  individuals  so  referred  for  employment  be 
union  members,  either  of  the  local  unions  or  of  the  parent 
organization.  This  service  was  available  for  a  few  dol- 
lars, actually  three  dollars.  The  services  of  a  private 
intelligence  agency,  or  employment  agency  as  they  are 
commonly  called,  would  have  cost  from  one-third  to 
one-half  of  the  first  month's  wages,  or  about  fifty  times 
as  much,  although  this  is  not  in  the  record.  Approaching 
this  situation,  Dowdall  and  Dockery,  instead  of  handing 
in  their  dues  books,  which  they  had  with  them,  chose  to 
pay  the  three  dollars.  It  is  upon  the  basis  of  their  exer- 
cise of  this  alternative  that  the  Board  has  found  violation 
of  Section  8(b)  (2)  and  of  Section  8(b)(1)(A)  of  the 
Act. 
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In  the  Palm  Springs  case  Mr.  Dowdall,  the  charging 
party,  was  contemplating  no  employment,  but  only  the 
collection  of  what  is  termed  unemployment  insurance 
indemnity.  There  is  no  showing  that  his  application  to 
the  union  was  made  for  any  other  purpose  than  that  of 
saving  him  from  the  trouble  of  having  to  go  and  look 
for  a  job,  a  search  for  employment  being  a  condition  for 
receiving  the  unemployment  insurance  payments.  There 
was  no  connection  between  his  application  to  the  union 
and  any  employment,  which  he  did  not  want,  nor  with 
any  employer.  He  had  absolutely  no  intention  of  working 
for  a  union  employer  under  referral  by  the  union  and  he 
tells  this  in  his  own  words  [R.  655]  : 

"(Testimony  of  Clarence  A.  Dowdall.) 

Q.  (By  Trial  Examiner) :  Do  I  understand 
from  your  testimony,  then,  that  at  the  time  that  this 
document,  General  Counsel's  30,  was  given  to  you 
by  Mr.  Adams  at  or  about  the  same  time  you  did 
sign  the  sort  of  list  you  indicated?  [1292]  A.  Yes, 
I  signed  that  list,  yes,  sir. 

Q.  Did  Mr.  Adams  or  anyone  else  explain  the 
significance  of  the  signing  of  the  list  and  what  would 
happen  as  a  result  of  your  having  signed  it?  A. 
Yes,  Mr.  Adams  told  me  after  I  signed  the  list  that, 
'Now,'  he  says,  'you  can  go  back  to  Indio  and  give 
this  Employment  Bureau  man  down  there  this  num- 
ber 61  and  then,'  he  says,  'he  will  make  you  eligible 
at  the  office  to  sign  up  for  the  unemployment  insur- 
ance.' 

Q.  Did  he  make  any  other  statements  by  way  of 
explanation  as  to  the  significance  of  your  signature 
on  that  list?  A.  He  said  the,  my  signature  on  this 
list  does  not  entitled  you  to  go  to  work  here.  He 
says,  'You  understand  that?' 


And  I  says,  'I'm  not  signing  my  name  on  this  list 
with  the  intentions  of  asking  you  for  a  job,  see,  or 
intention  of  going  to  work  because,'  I  said,  'I  always 
went  out  and  found  my  own  job.'    [1293.]" 

[R.  842] : 

"(Testimony  of  James  Adams.) 

Recross-Examination 

Q.  (By  Mr.  Heimann)  :  Mr.  Adams,  on  Janu- 
ary 7  when  Mr.  Dowdall,  when  you  put  Mr.  Dow- 
dall's  name  on  the  Hst  on  the  [1827]  out-of-work 
list —    A.     Yes. 

O.  — did  you  say  to  him  that  that  did  not  entitle 
him  to  go  to  work?  A.  No,  that  is  merely  for 
record  for  out  of  work. 

O.  I  know,  you  so  testified.  My  question  is, 
didn't  you  tell  them  that  the  fact  that  his  name  was 
on  the  list  did  not  entitle  him  to  go  to  work?  A. 
No,  I  didn't  tell  him  that  because  I  couldn't  put  him 
to  work  anyway  because  50  men  were  out  of  work,  I 
had  no  jobs. 

Q.  Yes.  Didn't  you  say  to  him  that  that  was  for 
unemployment  only,  for  the  unemployment  compen- 
sation only  but  that  that  didn't  give  him  the  right 
to  go  to  work?  A.  I  merely  stated  there  that  by 
placing  the  name  on  that  list  he  would  go  out  in 
rotation  with  the  rest  of  the  men  and,  also,  for  the 
unemployment  office,  his  name  and  number. 

Q.  And  did  you  tell  him  that  until  his  name  came 
up  he  could  not —  A.  He  said  he  didn't  want  to 
work. 

Q.  He  said  he  didn't  want  to  work?  A.  He 
said  he  merely  wanted  his  name  on  there  on  draw 
unemployment  insurance. 

Q.  Did  he  say  he  didn't  want  to  work  or  didn't 
ask  you  to  send  him  to  work?  A.  That's  right. 
[1828.]" 
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The  only  construction  project  involved  in  this  pro- 
ceeding is  the  one  at  Pacific  Palisades,  near  Santa  Monica. 
Suspicion  rather  than  credible  evidence,  exists  that  it  was 
operated,  at  the  critical  period  in  the  case,  December, 
1953,  by  Pardee  Construction  Company,  as  general  con- 
tractor, which  partnership  had  no  contractor's  license  in 
that  year. 

Neither  that  partnership,  nor  any  of  the  other  enter- 
prises considered  as  being  in  the  "web"  or  "complex"  by 
the  Intermediate  Report  shows  in  this  record  (1)  as 
shipping  or  receiving  anything  across  state  lines,  (2)  as 
receiving  anything  for  the  Pacific  Palisades  building 
project  across  state  lines. 

If  Pardee  Construction  Company  was  operating  the 
construction  project  involved  in  this  case,  that  was  its 
last  and  only  operation. 

The  burden  of  proving  assertable  jurisdiction  is,  of 
course,  always  on  the  General  Counsel,  In  this  matter 
he  has  sought  to  bring  his  proof,  in  the  Santa  Monica 
case,  within  two  theories,  (1)  that  Pardee  Construction 
Company  is  engaged  directly  in  a  business  effecting  com- 
merce, or  (2)  that  Pardee  Construction  Company  is  a 
member  of  an  employer's  association  which  in  the  com- 
posite, is  engaged  in  a  business  having  an  effect  upon 
commerce.  In  the  Palm  Springs  case  he  relies  on  only  the 
theory  that  the  composite  of  employers,  taken  in  the  ag- 
gregate, have  sufficient  impact  upon  the  flow  of  commerce 
so  that  the  aggregate  activities  affect  the  commerce  flow. 

Without  going  into  a  detailed  recitation  of  the  volu- 
minous testimony  submitted  by  the  General  Counsel,  most 
if  not  all  of  which  is  hearsay  uncorroborated,  it  is  suffi- 
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cient  to  observe  that  at  no  place  in  the  record  is  there  any 
evidence  that  Pardee  Construction  Company,  the  only 
named  employer  in  the  entire  case,  shipped  anything 
across  state  lines  in  any  amount.  While  there  is  some 
hearsay  evidence  with  respect  to  the  value  of  materials 
used  by  that  company  on  the  building  project  involved  in 
these  proceedings,  there  is  not  a  scintilla  of  evidence  as 
to  the  source  of  the  origination  of  such  materials.  This 
lack  of  probative  evidence  upon  a  point  so  vital,  taken  in 
connection  with  the  consideration  that  the  projects  into 
which  these  materials  were  processed  were  residences, 
purely  local  in  character,  having  not  the  faintest  relation 
to  interstate  commerce,  patently  demonstrates  that  Pardee 
Construction  Company  was  not  engaged  in  a  business 
affecting  commerce  and  could  not,  under  any  consideration 
or  decision  of  the  Board,  be  brought  within  the  rules  of 
assertable  jurisdiction  now  followed  by  the  Board.  To 
buttress  this  obvious  deficiency.  General  Counsel  burdens 
the  record  with  uncorroborated  testimony  concerning  cer- 
tain business  connections  which  some  of  the  individual 
partners  of  Pardee  Construction  Company  have  in  build- 
ing projects  in  Las  Vegas,  Nevada.  Here,  again,  the 
General  Counsel  has  failed  to  meet  his  burden  of  proof. 
It  is  clear  that  the  Nevada  operations,  stand  alone,  and 
no  testimony  in  the  record  in  that  respect  meets  any  of 
the  jurisdictional  proof  requirements  of  the  Board,  for 
like  the  Pardee  Construction  Company  operations,  the 
materials  processed  into  the  Nevada  activities  are  un- 
accounted for  as  to  source  of  origination  or  any  con- 
nection with  commerce,  directly  or  indirectly.  Another 
thing  is  abundantly  apparent,  and  that  is  the  lack  of  any 
proof  designed  to  show  the  interchange  or  flow  of  any 
materials  between  the  Nevada  operations  and  those  of 
Pardee    Construction    Company    in    California.      Pardee 
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Construction  Company  had  no  operations  and  con- 
ducted NO  BUSINESS  outside  OF  THE  StATE  OF  CALI- 
FORNIA. 

The  only  connection,  if  it  can  legally  be  called  a  connec- 
tion, between  Pardee  Construction  Company  and  the 
Nevada  operations  is  through  the  fact  that  certain  part- 
ners of  Pardee  Construction  Company  were  stockholders 
in  companies  conducting  the  Nevada  operations.  We  sub- 
mit this  is  not  enough.  To  hold  to  the  contrary  would  be 
tantamount  to  holding  that  any  person  living  in  Cali- 
fornia owning  a  substantial  amount  of  stock  in  a  company 
operating  outside  of  the  state  was,  per  se,  engaged  in  a 
business  affecting  commerce.  The  Act  permits  of  no  ab- 
surd results. 

Addressing  ourselves  next  to  the  consideration  of  Gen- 
eral Counsel's  "aggregate"  theory,  we  urge  failure  of 
proof. 

In  furtherance  of  this  theory,  General  Counsel  pro- 
duced witnesses  whose  hearsay  testimony  was  to  the  effect 
that  they  were  members  of  an  employer's  association  called 
Associated  General  Contractors  (herein  called  A.G.C.), 
and  had  engaged  in  building  a  military  project  at  Twenty- 
nine  Palms,  California.  However,  no  attempt  was  made 
to  show  that  any  employer  involved  in  any  phase  of  these 
proceedings  were  members  of  the  A.G.C.  This  type  of 
testimony  does  not  support  the  aggregate  theory  in 
either  of  the  cases,  and  especially  in  the  Santa  Monica 
case,  because  there  is  no  showing  that  Pardee  Construc- 
tion Company  is,  or  ever  had  been,  a  member  of  A.G.C. 
Further,  this  testimony  does  not  aid  the  General  Counsel 
in  the  Palm  Springs  case,  as  there  is  no  evidence  that 
the  military  project  was,  in  any  wise,  connected  with 
Local  1046,  or  for  that  matter  that  the  project  was  con- 
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ducted  under  any  union  contracts  with  any  unions.  As 
we  have  previously  pointed  out,  in  the  respect  of  this 
latter  case,  there  was  no  proof  that  any  employer  for 
whom  the  charging  party  worked  was  a  member  of  A.G.C. 
or  any  other  employer  association.  We  submit  that  as  to 
the  Palm  Springs  case  there  is  no  proof  of  any  nature 
to  bring  that  case  under  any  conceivable  assertable  juris- 
dictional standards  of  the  Board. 

There  was  an  attempt  on  the  part  of  the  General 
Counsel  to  prove  that  Pardee  Construction  Company  was 
a  member  of  Building  Contractors  Association  (herein 
called  B.C. A.)  and,  thus,  to  bring  the  Santa  Monica  case 
within  assertable  jurisdiction  under  the  "aggregate" 
theory.  It  is  not  our  purpose  to  belabor  the  unconvincing 
quality  of  the  evidence  designed  to  show  that  Pardee  Con- 
struction Company  was  a  member  of  B.C. A.  We  urge 
that,  at  best,  the  evidence  creates  only  a  suspicion  of  mem- 
bership. Assuming,  for  the  purpose  of  this  brief,  that 
the  evidence  in  this  respect  is  sufficient,  the  proof  does  not 
meet  the  aggregate  theory  requirements.  The  testimony, 
in  this  connection,  was  produced  through  witnesses  testi- 
fying that  Oltman  Construction  Company,  had  done 
"construction"  work  for  Firestone  Rubber  Company,  B.  F. 
Goodrich  Company,  and  some  aircraft  manufacturing 
plants,  all  within  the  State  of  California.  No  testimony 
was  advanced  to  show  that  any  of  this  construction  went 
into  any  product  which  later  found  its  way  into  interstate 
commerce.  The  record  is  completely  silent  as  to  the 
use  any  of  these  constructions  were  put  by  any  of  the 
recipients.  There  was  no  affirmative  proof  of  any  con- 
nection with  commerce. 

In  Carpenter  &  Skaer  Co.,  90  NLRB  417,  at  419,  the 
Board  set   forth  the  tests   as   would  apply   when   asked 
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to  assert  jurisdiction  under  the  aggregate  theory.  There 
the  evidence  showed  that  90%  of  all  industrial  and  com- 
mercial construction  in  the  county  in  which  the  case  arose 
was  performed  by  members  of  an  association  in  volume 
amounting  to  20  million  dollars,  of  which  $2,000,000.00 
represented  purchase  from  outside  the  state.  None  of 
these  evidentiary  requirements  are  met  in  the  instant 
matter.  (See  also  Jamestoimi  Builders  Exchange,  93 
NLRB  386,  and  Insulator  Contractors  Assoc,  110  NLRB 
105.)  Then  too,  the  hearsay  character  of  the  evidence 
produced  on  this  phase  is  completely  uncorroborated  and 
does  not  amount  to  substantial  evidence  sufficient  to 
sustain  a  finding  of  assertable  jurisdiction.  (A^.  L.  R.  B. 
V.  Haddock  Engineers,  Ltd.  (C.  A.  9),  215  F.  2d  734, 
34  LRRM  2789;  Consolidated  Edison  Co.  v.  N.  L.  R.  B., 
305  U.  S.  197.) 

The  complaint  in  this  case  charges  that  respondents  re- 
fused to  issue  "clearances"  to  Dowdall  and  Dockery.  It 
is  to  be  noted  that  there  was  no  allegation  that  such  a 
refusal,  if  it  did  occur,  caused  or  attempted  to  cause  "an 
employer  to  discriminate  against  an  employee  with  re- 
spect to  whom  membership  in  such  organization  has  been 
denied  or  terminated  on  some  ground  other  than  his 
failure  to  tender  the  periodic  dues  and  initiation  fees 
uniformly  required  as  a  condition  of  acquiring  or  retain- 
ing membership."  (Sec.  8(b)(2),  N.  L.  R.  A.,  as  amend- 
ed; emphasis  supplied.) 

There  is  no  room  for  concluding,  on  this  record,  that 
either  Dowdall  or  Dockery  was  an  "employee"  within  the 
statutory  definition  of  "employee."  (Sec.  2(3).) 

Likewise,  the  evidence  does  not  admit  to  the  finding 
that  any  of  these  respondents  has  any  contact  with  Pardee 
Construction  Company  which  caused  Pardee  Construction 
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Company  to  refuse  to  give  jobs  to  either  of  these  two 
men.  There  is  a  complete  absence  of  anything  flowing 
between  the  company  and  these  respondents  other  than 
the  fact,  if  it  be  a  fact,  that  each  are  parties  to  a  col- 
lective bargaining  contract  which  the  General  Counsel 
admits  is  not  improper  or  illegal. 

The  contract  itself  is  unfairly  presented  in  the  Board's 
brief,  pages  4  and  5,  as  to  its  hiring  provisions,  by  the 
omission  of  Article  II-A,  to  which  these  provisions  are 
subject,  and  which  reads  as  follows  [R.  498-450]  : 

"11. 
Union  Recognition 
A.  That  the  Contractors  hereby  recognize  the 
Unions  who  are  signatory  hereto  as  the  sole  and  ex- 
clusive collective  bargaining  representatives  of  all 
employees  of  the  Contractors  signatory  hereto  over 
whom  the  Unions  have  jurisdiction,  as  such  juris- 
diction is  defined  by  the  Building  and  Construction 
Trades  Department  of  the  American  Federation  of 
Labor  as  of  the  date  of  this  Agreement.  It  is  under- 
stood that  the  Unions  do  not  at  this  time,  nor  will 
they  during  the  term  of  this  Agreement,  claim  juris- 
diction over  the  following  classes  of  employees:  ex- 
ecutive, civil  engineers,  and  their  helpers,  superin- 
tendents, assistant  superintendents,  master  mechanics, 
time  keepers,  messenger  boys,  ojffice  workers  or  any 
employees  of  the  Contractor  above  the  rank  of  craft 
foreman. 

That  subject  to  this  understanding  the  Contractor 
shall  have  entire  freedom  of  selectivity  in  hiring  and 
may  discharge  any  employee  for  any  cause  which  he 
may  deem  sufficient,  provided  there  shall  be  no  dis- 
crimination on  the  part  of  the  Contractor  against  any 
employee,  nor  shall  any  such  employee  be  discharged 
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by  reason  of  any  Union  activity  not  interfering  with 
the  proper  performance  of  this  work. 

It  is  the  intention  of  the  parties  that  all  workmen 
covered  hereby  shall  be  or  become  forthwith  upon 
employment  and  remain  continuously,  members  in 
good  standing  of  the  International  Unions  signatory 
hereto  through  their  affiliated  Local  Unions  having 
work  and  area  jurisdiction  and  on  whose  behalf  this 
Agreement  is  executed,  as  a  condition  of  employment, 
and  that  this  provision  shall  become  operative  with- 
out further  notice  or  amendment  whenever  amend- 
ments to  or  judicial  interpretations  of  the  Labor 
Management  Relations  Act  of  1947  remove  the  in- 
hibitions against  the  application  of  this  paragraph 
now  existing  under  the  present  wording  and  judicial 
interpretations  of  that  Act. 

It  is  agreed  that  all  workmen  covered  hereby  shall 
be  or  become,  not  more  than  thirty  (30)  days  after 
employment  and  remain  continuously,  members  in 
good  standing  of  the  International  Unions  signatory 
hereto  through  their  affiliated  Local  Unions  having 
work  and  area  jurisdiction  and  on  whose  behalf  this 
Agreement  is  executed,  and  shall  remain  available 
for  work  as  a  condition  of  employment." 

Did  either  Dowdall  or  Dockery  ever  visit  the  Pardee 
Construction  job  site  or  talk  to  a  representative  of  that 
company  about  employment  of  any  kind  or  character  at 
any  time  within  the  period  covered  by  the  complaint? 
They  each  said  that  they  did.  They  offered  no  evidence 
of  any  person  connected  with  Pardee  Construction  Com- 
pany to  corroborate  their  statements.  Admittedly,  none 
of  Respondents  or  their  representatives  were  present  at 
any  conversation  between  Pardee  Construction  Company 
and  these  two  men.    Such  evidence  is  of  the  clearest  hear- 
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say.  Without  corroboration  that  evidence  is  of  no  pro- 
bative value  whatsoever.  (A^.  L.  R.  B.  v.  Haddock  En- 
gineers, Ltd.,  supra;  Consolidated  Edison  Co.  v.  N.  L. 
R.  B.,  supra.) 

These  men  presented  to  Savage,  an  employee  of  Local 
1400,  pieces  of  paper  bearing  no  identifying  printing  or 
markings  purportedly  signed  by  a  foreman  of  Pardee 
Construction  Company.  No  evidence  was  adduced  as  to 
the  genuineness  of  the  signature.  Whether  the  foreman 
signed  those  pieces  of  paper  or  not  is  undisclosed  by  this 
record.  For  all  that  appears  in  the  records,  those  pieces 
of  paper  could  have  been  signed  by  anyone.  They,  too, 
are  of  the  clearest  hearsay,  and  are  entitled  to  no  weight. 

What  occurred  in  this  case,  the  practice  that  was  fol- 
lowed, was  a  production  of  the  Board's  Regional  Director 
and  his  legal  adviser.  Both  witness  Boyce  and  witness 
O'Hare  were  graphic  in  the  participation  of  the  Regional 
Director  and  his  lawyer  in  not  only  the  drafting  of  the 
instrument,  but  also  in  its  practical  explanation  made  by 
the  Director  and  his  lawyer  at  a  meeting  of  Respondents' 
representatives  and  other  unions  held  for  that  purpose. 
May  the  Trial  Examiner  or  the  Board  now  penalize  any 
person  which  followed  the  context  of  that  instrument 
when  the  Regional  Director  went  to  such  pains  to  draft 
and  explain  it.  Are  persons  to  be  found  guilty  when  they 
follow  the  dictates  of  the  party  charged  with  a  proper 
enforcement  of  the  law?  The  Board  has  held  that  under 
such  circumstances  no  finding  of  guilt  is  justified. 

There  is  nothing  improper  or  illegal  in  the  way  Re- 
spondents' agents  handled  this  matter.  First,  they  are 
presented  with  an  unauthenticated  piece  of  paper  which 
they  are  asked  to  treat  as  an  instruction  to  clear  these 
men  for  work.  Secondly,  these  men,  members  of  the 
Carpenters  union  and  subject  to  its  usages  and  customs, 
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were  acquainted  with  the  procedural  requirements  incum- 
bent upon  them  in  their  exercise  of  the  privileges  of  union 
members.  They  knew,  in  advance,  that  Local  1400  had 
a  work  list,  because  Dockery  had  worked  under  that  local 
and  had  attended  its  meetings,  and  had  been  present  at 
its  hall  on  numerous  occasions.  These  men  also,  prior  to 
going  on  the  job,  if  they  did,  had  discussed  these  various 
phases  with  a  trustee  of  Local  1400,  and  had  been  told 
what  was  necessary  for  them  to  do.  They  are  not  in  a 
position  to  plead  ignorance  of  custom  and,  in  fact,  their 
very  words  show  their  acquaintance  with  the  practice  and 
custom.  Dockery  and  Dowdall,  when  they  first  went  to 
Savage,  showed  their  books  ''and  asked  for  a  work  per- 
mit." Each  of  them  knew  that  it  was  not  necessary  for 
them  to  obtain  a  work  permit.  They  knew  they  could  de- 
posit their  dues  books  and  be  under  the  privileges  of  the 
local  without  doing  another  act,  and  most  certainly  they 
knew  the  deposit  would  not  entail  the  outlay  of  money, 
whereas  the  obtaining  of  a  work  permit  did.  Each  of 
them  referred  to  the  money  paid  out  for  permits  as  travel- 
ing dues.  Each  knew  they  were  dues  currently  required 
by  the  union.  Each  of  them  well  knew  that  if  they  were 
to  receive  the  privileges  and  protections  of  the  Local  they 
must  comply  with  the  clear  duty  to  pay  their  traveling 
dues  or  else  deposit  their  books.  The  choice  was  theirs. 
They  preferred  to  pay  their  traveling  dues  rather  than 
deposit  their  books. 

It  must  also  be  noted  the  absence  of  any  evidence  that 
the  union  conditioned  the  employment  of  these  men  upon 
membership  or  non-membership  in  a  union.  The  condi- 
tion, if  it  was  imposed,  was,  by  only  their  testimony,  im- 
posed by  the  foreman  of  Pardee  Construction  Company 
and  not  by  any  representative  of  Respondents. 
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These  men  were  seeking  to  avail  themselves  of  a  hiring 
service  maintained  by  the  union.  They  willfully  sub- 
mitted themselves  to  the  universal  requirements  of  their 
union.  After  their  compliance  with  the  rules  they  had 
no  further  difficulty  obtaining  the  hiring  services  and, 
through  those  services,  jobs. 

Hiring  arrangements,  such  as  Local  1400  and  Local 
1046  maintain,  are  not  per  se  illegal  or  improper  {Eich- 

leay  Corp.  v.  N.  L.  R.  B.   {C.  A.  3),  32  LRRM  ; 

A^.  L.  R.  B.  V.  Swinnerton  (C.  A.  9),  31  LRRM  2384; 
Wehh  Construction  Company  v.  N.  L.  R.  B.  (C.  A.  8), 
30  LRRM  2108).  The  Board  held  in  Hunken-Conkey 
Construction  Co.,  95  NLRB  No.  56,  that  a  hiring  hall  ar- 
rangement between  an  employer  and  a  union  was  not  il- 
legal even  though  the  employer  agreed  to  hire  only  through 
the  union,  and  when  the  contract  makes  the  union  the  sole 
source  of  labor  supply  by  ''referral"  for  employment,  no 
violation  of  the  Act  occurs  (American  President  Lines, 
101  NLRB  1417)  and  the  Board  held  that  a  union  and 
employer  did  not  violate  the  Act  by  alleged  refusal  to 
grant  working  cards  where  it  was  not  proved  that  (1) 
the  employer  was  a  party  to  an  illegal  contract,  (2)  that 
a  discriminatory  hiring  arrangement  existed,  and  (3)  the 
union  and  its  business  agent  had  not  demanded  or  re- 
quested the  employer  not  to  hire  applicants.  (Brother- 
hood of  Carpenters  (Wroan  &  Son),  106  NLRB  No.  46.) 
To  the  same  effect  are  Mundet  Cork  Corp.,  96  NLRB 
175;  United  Mine  Workers,  100  NLRB  No.  64;  N.  L. 
R.  B.  V.  Meat  Cutters  Union,  31  LRRM  1553,  this  latter 
case  going  so  far  as  to  hold  that  no  illegality  obtains  un- 
less the  employer  "must  have  been  told"  of  the  union's 
opposition  to  the  proposed  employment. 

When  Dowdall  went  to  Palm  Springs  he  had  one  thing 
in  mind.     He  wished  to  obtain  unemployment  compensa- 
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tion  through  a  registry  in  the  states  rather  than  through 
the  registry  in  Alaska.  His  first  act  was  to  visit  the 
Indio  office  of  the  unemployment  compensation  board  to 
make  such  an  application  but,  upon  inquiry,  learned  that 
he  must  be  certified  as  out  of  work  before  he  could  be- 
come eligible  for  compensation.  It  was  explained  to  him 
that  if  he  was  a  member  of  a  union  and  out  of  work  the 
union  could  function  as  the  certifying  agent.  Dowdall 
then  went  to  Local  1046,  where  he  requested  permission 
to  sign  that  Local's  out-of-work  list,  in  order  to  complete 
his  application  for  unemployment  compensation.  He 
stated  he  did  not  wish  to  be  on  the  list  for  the  purpose  of 
obtaining  a  job  but  that  a  number  from  the  work  list 
would  complete  his  application  to  the  State  for  compensa- 
tion. This  view  of  the  evidence  is  the  only  one  that  will 
accord  itself  to  all  the  available  facts.  While  there  was  a 
conflict  of  evidence  as  to  whether  Dowdall  made  any  re- 
quest for  a  job,  the  undisputed  evidence  points  the  other 
way.  In  fact,  he  had  a  job  when  he  made  the  application. 
It  is,  however,  quite  clear  that  he  did  not  seek  a  clearance 
from  this  Local,  nor  was  one  necessary  to  obtain  or  main- 
tain employment.  His  own  evidence  that  he  got  his  own 
jobs  and  worked  on  them  without  interference  negatives 
any  conclusion  that  a  clearance  was  necessary  or  that  one 
had  been  refused  him. 

The  General  Counsel  advances  the  idea  that  Dowdall 
was  "exacted"  of  permit  fees,  but  the  fee  that  he  was  re- 
quired to  pay,  at  least  on  January  7th,  was  not  for  the 
purpose  of  obtaining  employment,  but  for  the  purpose  of 
qualifying  for  unemployment  compensation  and,  by  no 
stretch  of  the  imagination,  can  that  he  termed  an  unfair 
labor  practice.  There  appears  from  this  evidence  not  the 
slightest  indication  that  Dowdall  was  restrained  from  any- 
thing or  coerced  in  any  manner.     Manifestly,  there  is  in- 
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sufficient  probative  evidence  to  sustain  a  finding  that  Sec- 
tion 8(b)(1)  was  violated,  and  it  is  totally  absurd  to  even 
consider,  on  this  evidence,  a  finding  that  the  union  caused 
or  attempted  to  cause  any  employer  to  discriminate  against 
Dowdall  or  any  other  employees. 

It  will  be  noted  that  Dowdall  was  apparently  working 
for  Cornelius  and  Lampman  at  the  time  of  the  alleged 
unfair  labor  practice  and  at  the  time  of  filing  the  charge, 
21  CB  600,  but  nowhere  in  the  record  is  there  any  mention 
of  this  employer.  [R.  1,  2.]  We  do  not  know  whether 
the  employer  is  or  is  not  a  member  of  an  association,  a 
party  to  a  labor  contract,  union  or  non-union. 

In  the  Santa  Monica  case  Dowdall,  actually  the  charg- 
ing party  and  Dockery,  who  has  been  referred  to  above 
as  a  charging  party  at  times,  were  dispatched  to  work  and 
in  the  Palm  Springs  case  no  work  was  desired.  There 
was  no  violation  of  any  of  the  rights  guaranteed  by  Sec- 
tion 7  of  the  Act. 

A^.  L.  R.  B.  V.  Amalgamated  Local  286,  222  F.  2d 

95,  98; 

American  Newspaper  Pub.  Assn.  v.  N.  L.  R.  B., 
193  F.  2d  782,  800. 

Respectfully  submitted, 
Arthur  Garrett, 

Attorney  for  Respondents. 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Grace  Lowe, 

Appellant, 

vs. 

Glenn  A.  Willacy, 

Appellee. 


Appeal  from  the  District  Court  for  the 
District  of  Alaska,  Fourth  Division. 

BRIEF  FOR  APPELLEE. 


STATEMENT  OF  JURISDICTION. 
This  is  an  appeal  from  an  order  of  the  District 
Court  for  the  District  of  Alaska,  Fourth  Division,  dis- 
missing appellant's  Amended  Complaint  in  an  action 
brought  by  appellant  to  recover  damages  from  ap- 
pellee as  surety  on  the  statutory  bond  of  Nedra  Bor- 
ing, United  States  Commissioner,  Fairbanks  Precinct, 
Foui-th  Division,  Territory  of  Alaska ;  and  from  order 
of  said  District  Court  refusing  to  review  its  order  of 
dismissal  and  dismissing  ai)pellant's  "Motion  To  Re- 
argue" after  an  appeal  had  been  taken  by  appellant 
from  said  order  of  dismissal. 


Appellant  relies  on  Title  28,  USCA,  Section  1291, 
for  the  jurisdiction  of  this  Court  to  review  the  rulings 
set  out  above. 


STATEMENT  OF  THE  CASE. 
The  appellee,  Glenn  Willacy,  defendant  below,  was 
a  surety  on  the  statutory  bond  of  Nedra  Boring, 
United  States  Commissioner  and  ex-officio  Probate 
Judge  for  the  Fairl^anks  Precinct,  Fourth  Division, 
Territory  of  Alaska  (T.R.  2).  The  condition  of  the 
bond  was  that  the  said  Nedra  Boring  "shall  faith- 
fully i)erform  the  duties  of  United  States  Commis- 
sioner" and  said  bond  was  furnished  pursuant  to  the 
Act  of  Congress  of  June  6,  1900,  c.  786,  sec.  12  (48 
FCA  105)  "in  the  penalty  of  $1,000.00.  .  ." 

Among  the  duties  thus  bonded  are  those  of  probate 
judge  and  justice  of  the  peace,  statutory  incidents  of 
the  office  of  a  Commissioner  in  Alaska.  (Act  of  Con- 
gress of  June  6,  1900,  c.  786,  sec.  6  (48  FCA  108). 

In  exercising  the  function  of  a  probate  judge.  Com- 
missioner Boring  allegedly  ordered  the  appellant 
Lowe  to  appear  in  the  Probate  Court  in  connection 
with  an  estate  proceeding  (Amended  Complaint,  para- 
graphs I  and  II,  T.R.  4).  The  nature  of  the  proceed- 
ing and  of  the  Commissioner's  order  and  citation  to 
ap])ellee  Lowe  does  not  appear  on  the  face  of  the 
Amended  Complaint  or  anywhere  else  in  the  Tran- 
script of  Record.  It  may  be  garnered  from  Miss 
Lowe's  brief  (pages  not  numbered  on  copy  of  brief 
served  on  appellee)  that  a  decedent's  estate  was  in- 


volved  and  that  appellant  was  cited  to  appear  pur- 
suant to  the  provisions  of  ACLA  1949,  section  61-6-2. 

That  section  is  quoted  in  full  as  follows : 

''Property  co7icealed  or  wrongfully  disposed  of: 
Citatioyi.  Whenever  it  appears  probable  from 
the  affidavit  of  an  executor  or  administrator,  or  of 
an  heir  or  other  person  interested  in  the  estate, 
that  any  person  has  concealed  or  in  any  way 
secreted  or  disposed  of  any  property  of  the  estate, 
or  any  writing  relating  or  pertaining  thereto,  or 
that  such  person  has  knowledge  of  any  such  prop- 
erty or  writing  being  so  concealed,  secreted,  or 
disposed  of,  and  refuses  to  disclose  the  same  to 
the  executor  or  administrator,  the  commissioner, 
upon  the  application  of  such  executor  or  admin- 
istrator, may  cite  such  person  to  appear  and  an- 
swer under  oath  concerning  the  matter  charged 
(CLA  1913,  Sec.  1642;  CLA  1933,  Sec.  4401.)" 

Appellant  Lowe  sought  to  recover  damages  against 
the  appellee  Willacy  as  surety  on  Commissioner  Bor- 
ing's bond  based  upon  an  allegation  that  the  citation 
was  void  because  the  administrator  of  the  decedent's 
estate  had  not  filed  an  administrator's  bond  as  re- 
quired by  ACLA  1949,  section  61-4-1  (Amended  Com- 
plaint, paragraph  II,  T.R.  4). 

That  section  of  the  Alaska  Code  reads  in  full  as 
follows : 

"When  required:  Exception:  Executor's  lia- 
bility. No  executor  or  administrator  is  author- 
ized to  act  as  such  until  he  shall  file  with  the  com- 
missioner having  jurisdiction  of  the  estate  an 
imdertaking  in  a  sum  not  less  than  equal  the  prol3- 


able  value  of  the  estate,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  commis- 
sioner, to  be  void  upon  condition  that  such  exec- 
utor or  administrator  shall  faithfully  perform 
the  duties  of  his  trust  according  to  law;  provided, 
when  by  the  terms  of  his  will  a  testator  shall 
expressly  declare  that  no  bonds  shall  be  required 
of  his  executor,  such  executor  may  act  upon  tak- 
ing an  oath  to  faithfully  fulfill  the  trust  without 
filing  the  imdertaking  in  this  section  mentioned; 
provided  further,  such  executor  shall  be  crimin- 
ally and  civilly  liable  as  other  executors  and  ad- 
ministrators are  for  any  dereliction  of  duty. 
(CLA  1913,  Sec.  1609;  CLA  1933,  Sec.  4365;  am 
L  1943,  ch  4,  Sec.  1,  p.  45.)" 

Issue  was  joined  upon  appellee's  answer  denying 
the  allegations  of  the  Amended  Complaint  and  affirm- 
atively alleging  its  failure  to  state  a  claim    (T.R.  6). 

At  pre-trial  conference,  the  Court  below  dismissed 
the  complaint.  The  copy  of  the  typewritten  transcript 
of  record  served  upon  appellee  contains  neither  the 
date  of  the  order  nor  its  content  (T.R.  6).  However, 
it  is  appellee's  recollection  that  the  Court  below  held 
that  the  Commissioner  Boring  had  not  acted  without 
jurisdiction  and  therefore  was  not  liable  to  appellant. 
Appellee's  liability  as  surety  could,  of  course,  be  no 
greater. 

On  April  23,  1956,  appellant  filed  Notice  of  Appeal 
in  the  Court  below  from  the  Order  of  Dismissal  at 
pre-trial  (T.R.  19).  On  the  same  day  appellant  filed 
a  motion  denominated  "Motion  to  Re  Argue  (sic)  and 


Brief  in  Support"  in  which  she  requested  the  Court 
below  to  "rehear  and  consider  Amended  Complaint 
submitted  with  supporting-  brief"    (T.R.  7). 

This  motion  was  dismissed  for  lack  of  jurisdiction 
by  the  Court  below.  The  date  or  content  of  the  Order 
to  Dismiss  does  not  appear  in  the  typewritten  copy  of 
the  transcript  of  record  served  upon  appellee  (T.R. 
17). 

A  second  Notice  of  Appeal  was  filed  in  the  Court 
below  on  the  7th  of  May,  1956,  from  both  the  order 
dismissing  the  complaint  and  from  the  order  dismiss- 
ing appellant's  Motion  to  Reargue  (T.R.  17). 

Appellant  specifies  as  error  the  two  rulings  of  the 
Court  below  set  out  above  (Statement  of  Points,  T.R. 
18  and  ApjDellant's  Statement  of  Case  appearing  on 
the  third  page  of  her  brief). 


ARGUMENT  OF  CASE. 

I.     SPECIFICATION  THAT  COURT  ERRED  IN  DISMISSING 
APPELLANT'S  "MOTION  TO  REARGUE". 

We  will  consider  first  appellant's  specification  that 
the  Court  below  erred  in  dismissing  appellant's  "Mo- 
tion to  Re  Argue  (sic)  and  Brief  in  Support"  for 
lack  of  jurisdiction. 

As  previously  indicated  this  motion  was  filed  after 
appellant  had  already  filed  a  Notice  of  Api^eal  from 
the  prior  order  of  that  Court  dismissing  her  com- 
plaint. 


The  perfection  of  an  appeal,  of  course,  divested  the 
Court  below  of  any  further  jurisdiction  in  the  cause 
except  that  specifically  saved  to  it  under  Rules  60(a) 
and  73  of  the  Federal  Rules  of  Civil  Procedure.  {Jor- 
dan V.  Federal  Farm  Mortgage  Corp.,  CCA  Iowa  1945, 
152  F.  (2d)  642,  certiorari  denied  m  S.  Ct.  1339,  328 
U.S.  821,  90  L.  Ed.  1601,  certiorari  dismissed  66  S.  Ct. 
1340,  328  U.S.  852,  90  L.  Ed.  1624.  Daniels  v.  Gold- 
berg, USDC  New  York  8  F.R.D.  580,  affirmed  173 
F.  (2d)  911.  Thus  under  Rule  60(a)  clerical  mistakes 
or  omissions  in  the  record  may  be  corrected  during  the 
pendency  of  an  appeal  before  the  appeal  is  actually 
docketed  in  the  Appellate  Court,  and  under  Rule  73 
the  time  for  docketing  an  appeal  may  be  extended  by 
the  lower  Court  and  the  appeal  may  also  be  dismissed 
prior  to  its  being  docketed  upon  stipulation  of  the 
parties  or  upon  motion  and  notice.  Appellant  in  the 
instant  case  did  not  elect  to  dismiss  her  appeal,  and 
no  provision  is  made  in  the  Rules  for  a  court  to  review 
an  order  which  it  makes  from  which  an  appeal  has 
been  taken. 

Under  the  clear  intent  of  Rule  73,  an  appeal  is 
deemed  perfected  upon  filing  of  the  required  notice. 
Daniels  v.  Goldberg,  supra. 


ir.     SPECIFICATION  THAT  COURT  ERRED  IN  DISMISSING- 
APPELLANT'S  COMPLAINT. 

Appellant  also  specifies  as  error  the  order  of  the 
Court  below  dismissing  her  amended  complaint.  As- 
smiiing  even  that  appellant  could  prove  every  material 


allegation  of  her  complaint  as  supplemented  by  her 
brief  on  file  in  this  Court,  there  was  no  error. 

It  is  to  be  noted  that  ACLA  1949,  section  61-4-1 
(set  out  in  full,  pp.  3-4,  supra)  does  not  make  the 
filing  of  an  Administrator's  Bond  a  condition  prece- 
dent to  the  appointment  of  an  administrator,  but 
merely  provides  that  he  will  not ' '  act  as  such ' '  until  he 
has  filed  the  required  bond.  The  normal  duties  of  an 
administrator  are  to  garner,  protect  and  conserve  the 
assets  of  an  estate ;  to  pay  the  expenses  of  administra- 
tion and  the  lawful  creditors  of  a  decedent  out  of  the 
assets  thereof  converting  so  much  thereof  as  is  neces- 
sary to  cash;  and  finally  to  make  distribution  of  the 
residue  of  the  estate  in  proper  ratio  to  the  heirs  at 
law  of  the  decedent.  In  the  instant  case  preparatory 
to  actually  assuming  those  duties,  the  administrator 
caused  the  Commissioner  as  Probate  Judge  to  issue  a 
citation  to  the  appellee  so  that  he  and  the  Probate 
Court  could  be  advised  of  the  value,  location  and  na- 
ture of  the  assets  of  the  decedent  which  the  appellee 
might  have  possession  of  or  know  about.  He  was 
certainly  not  acting  as  an  administrator  in  the  ordi- 
nary sense  of  the  word  nor  was  he  actually  taking 
any  property  into  his  possession  making  a  bond  neces- 
sary for  the  protection  of  the  decedent's  heirs  and 
creditors.  ACLA  1949,  sec.  61-6-2  cited  in  full,  supra, 
p.  3,  does  not  specify  that  the  citation  be  issued 
upon  request  of  an  executor  or  administrator  who  has 
filed  a  bond.  Furthermore,  it  is  difficult  to  conceive 
why  any  ordinary  person  would  find  it  necessary  to 
engage  the  services  of  an  attorney  to  prevent  inquiry 
made  of  her  as  to  the  assets  of  a  decedent. 
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Aside,  however,  from  the  question  of  statutory  con- 
struction, it  is  clear  that  the  Commissioner  as  Probate 
Judge  had  jurisdiction  of  the  subject  matter  of  the 
proceeding — an  inquiry  into  the  location  of  the  assets 
of  a  decedent.  Having  such  jurisdiction,  neither  she 
nor  her  surety  could  be  liable  for  the  issuance  of  a 
citation  void  by  reason  of  some  procedural  omission 
or  defect. 

We  believe  that  the  appellant  fails  to  understand 
the  difference  between  an  act  in  clear  absence  of  jui'- 
isdiction  for  which  liability  would  attach  and  an  act 
in  excess  of  jurisdiction  for  which  there  would  be  no 
liability.  Had  appellant  read  the  opinion  in  the  land- 
mark case  of  Bradleij  v.  Fischer,  13  U.S.  (Wallace) 
335  cited  in  her  brief  as  authoritative,  she  would  not 
have  commenced  this  suit  in  the  first  instance. 

Particularly  she  should  have  heeded  the  following 
language  commencing  at  page  351  of  that  opinion: 
"In  the  present  case  we  have  looked  into  the 
authorities  and  are  clear,  from  them,  as  well  as 
from  the  principle  on  which  any  exemption  is 
maintained,  that  the  qualifying  words  used  were 
not  necessary  to  a  correct  statement  of  the  law, 
and  that  judges  of  courts  of  superior  or  general 
jurisdiction  are  not  liable  to  civil  actions  for  their 
judicial  acts,  even  when  such  acts  are  in  excess 
of  their  jurisdiction,  and  are  alleged  to  have  been 
done  maliciously  or  corruptly.  A  distinction  must 
be  here  observed  between  excess  of  jurisdiction 
and  the  clear  absence  of  all  jurisdiction  over  the 
subject-matter.  Where  there  is  clearly  no  juris- 
diction over  the  subject-matter  any  authority  ex- 
ercised is  a  usurped  authority,  and  for  the  exer- 


cise  of  such  authority,  when  the  want  of  jurisdic- 
tion is  known  to  the  judge,  no  excuse  is  permis- 
sible. But  where  jurisdiction  over  the  subject 
matter  is  invested  by  law  in  the  judge,  or  in  the 
court  which  he  holds,  the  manner  and  extent  in 
which  the  jurisdiction  shall  be  exercised  are  gen- 
erally as  much  questions  for  his  determination  as 
any  other  questions  involved  in  the  case,  although 
upon  the  correctness  of  his  determination  in 
these  particulars  the  validity  of  his  judgments 
may  depend.  Thus,  if  a  probate  court,  invested 
only  with  authority  over  wills  and  the  settlement 
of  estates  of  deceased  persons,  should  proceed  to 
try  parties  for  public  offences,  jurisdiction  over 
the  subject  of  offences  being  entirely  wanting 
in  the  court,  and  this  being  necessarily  known 
to  its  judge,  his  commission  would  afford  no 
protection  to  him  in  the  exercise  of  the  usurped 
authority.  But  if  on  the  other  hand  a  judge 
of  a  criminal  court,  invested  with  general  ciim- 
inal  jurisdiction  over  offences  committed  within 
a  certain  district,  should  hold  a  particular  act 
to  be  a  public  offence,  which  is  not  by  the  law 
made  an  offence,  and  proceed  to  the  arrest  and 
trial  of  a  party  charged  with  such  act,  or 
should  sentence  a  party  convicted  to  a  greater 
punishment  than  that  authorized  by  the  law  upon 
its  proper  construction,  no  personal  liability  to 
civil  action  for  such  acts  would  attach  to  the 
judge,  although  those  acts  would  be  lq  excess  of 
his  jurisdiction,  or  of  the  jurisdiction  of  the  court 
held  by  him,  for  these  are  particulars  for  his 
judicial  consideration,  whenever  his  general  juris- 
diction over  the  subject-matter  is  invoked.  In- 
deed some  of  the  most  difficult  and  embarrassing 
questions  which  a  judicial  officer  is  called  upon 
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to  consider  and  determine  relate  to  his  jurisdic- 
tion, or  that  of  the  court  held  by  him,  or  the  man- 
ner in  which  the  jurisdiction  shall  be  exercised. 
And  the  same  principle  of  exemption  from  lia- 
l)ility  which  obtains  for  errors  committed  in  the 
ordinary  prosecution  of  a  suit  where  there  is 
jurisdiction  of  both  subject  and  person,  applies 
in  cases  of  this  kind,  and  for  the  same  reasons. 

The  distinction  here  made  between  acts  done 
in  excess  of  jurisdiction  and  acts  where  no  juris- 
diction whatever  over  the  subject-matter  exists, 
was  taken  by  the  Court  of  Kind's  Bench,  in 
Ackerley  v.  Parkinson*  In  that  case  an  action 
was  brought  against  the  vicar-general  of  the 
Bishop  of  Chester  and  his  surrogate,  who  held 
the  consistorial  and  episcopal  court  of  the 
bishop,  for  excommunicating  the  plaintiff  with 
the  greater  excommunication  for  contumacy,  in 
not  taking  upon  himself  the  administration  of 
an  intestate's  effects,  to  whom  the  plaintiff  was 
next  of  kin,  the  citation  issued  to  him  being  void, 
and  having  been  so  adjudged.  The  question  pre- 
sented was,  whether  under  these  circumstances 
the  action  would  lie.  The  citation  being  void,  the 
plaintiff  had  not  been  legally  brought  before  the 
court,  and  the  subsequent  proceedings  were  set 
aside,  on  appeal,  on  that  ground.  Lord  Ellenbor- 
ough  observed  that  it  was  his  opinion  that  the 
action  was  not  maintainable  if  the  ecclesiastical 
court  had  a  general  jurisdiction  over  the  subject- 
matter,  although  the  citation  was  nullity,  and 
said,  that  'no  authority  had  been  cited  to  show 
that  the  judge  would  be  liable  to  an  action  where 
he  has  jurisdiction,  but  has  proceeded  errone- 
ously, or,  as  it  is  termed,  inverso  ordine/    Mr. 


*3  Maule  &  Selwyn,  411. 
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Justice  Blanc  said  there  was  a  'material  distinc- 
tion between  a  case  where  a  party  comes  to  an 
erroneous  conclusion  in  a  matter  over  which  he 
has  jurisdiction  and  a  case  where  he  acts  wholly 
without  jurisdiction;'  and  held  that  where  the 
subject-matter  was  within  the  jurisdiction  of  the 
judge,  and  the  conclusion  was  erroneous,  although 
the  party  should  by  reason  of  the  error  be  enti- 
tled to  have  the  conclusion  set  aside,  and  to  be 
restored  to  his  former  rights,  yet  he  was  not 
entitled  to  claim  compensation  in  damages  for 
the  injury  done  by  such  erroneous  conclusion,  as 
if  the  court  had  proceeded  without  any  jurisdic- 
tion. 

The  exemption  of  judges  of  the  superior  courts 
of  record  from  liability  to  civil  suit  for  their 
judicial  acts  existing  when  there  is  jurisdiction 
of  the  subject-matter,  though  irregularity  and 
error  attend  the  exercise  of  the  jurisdiction,  the 
exemption  cannot  be  affected  by  any  considera- 
tion of  the  motives  with  which  the  acts  are  done. 
The  allegation  of  malicious  or  corrupt  motives 
could  always  be  made,  and  if  the  motives  could 
be  inquired  into  judges  would  be  subjected  to 
the  same  vexatious  litigation  upon  such  allega- 
tions, whether  the  motives  had  or  had  not  any 
real  existence.  Against  the  consequences  of  their 
erroneous  or  irregular  action,  from  whatever 
motives  proceeding,  the  law  has  provided  for 
private  parties  numerous  remedies,  and  to  those 
remedies  they  must,  in  such  cases,  resort.  But 
for  malice  or  corruption  in  their-  action  whilst 
exercising  their  judicial  functions  within  the 
general  scope  of  their  jurisdiction,  the  judges 
of  these   courts   can  only  be   reached  by  public 
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prosecution  in  the  form  of  impeachment,  or  in 
such  other  form  as  may  be  specially  prescribed." 

Although  the  Supreme  Court's  opinion  refers  spe- 
cifically to  courts  of  j^eneral  jurisdiction,  the  rule  as 
stated  is  generally  held  to  be  and  should  be  equally 
applicable  to  courts  of  inferior  jurisdiction.  30  Am. 
Jur.  (Judges),  Sections  43  and  44,  pages  756,  757. 


CONCLUSION. 

It  is  appellee's  conclusion  on  the  basis  of  statutory 
construction  and  applicable  precedents  that  appellee 
could  not  be  liable  to  appellant  under  any  conceivable 
set  of  circumstances  provable  under  the  allegations 
of  her  Amended  Complaint. 

It  is  appellee's  further  conclusion  that  the  Court 
below  was  completely  devoid  of  any  jurisdiction  to 
entertain  appellant's  "Motion  to  Reargue"  on  its 
merits  in  view  of  apx)ellant's  election  to  appeal  from 
the  Court's  Order  of  Dismissal. 

For  appellant's  benefit,  it  may  be  noted  that  this 
cause  is  incorrectly  captioned  in  this  Court.  It  is 
appellant's  recollection  that  appellant  was  permitted 
to  amend  the  title  of  the  cause  in  the  Court  below 
by  proper  designation  of  the  plaintiff  as  the  ''United 
States  of  America  ex  rel.  Grace  Lowe." 

Appellee  prays  that  the  Court  confirm  the  order 
of  the  Court  below  and  that  appellee  be  allowed  costs 
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incurred  for  the  printing  of  this  brief  and  such  other 
costs  as  may  be  incurred  herein. 

Dated,  Fairbanks,  Alaska, 
September  21, 1956. 

Respectfully  submitted, 

William  V.  Boggess, 
Attorney  for  Appellee. 
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GENERAL  COUNSEL'S  EXHIBIT  1-J 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

Twenty-First  Region 

Case  No.  21-CA  2116 

W.   B.   JONES   LUMBER    COMPANY,   INC. 

and 
DON  F.  TOOZE,  an  Individual. 

ANSWER  OF  W.  B.  JONES  LUMBER 
COMPANY,  INC. 

Comes  now  the  respondent  above  named,  W.  B. 
Jones  Lumber  Company,  Inc.  and  answers  the  com- 
plaint on  file  herein  as  follows: 

I. 

Answering  the  allegations  contained  in  Para- 
graphs II,  III,  V,  VI,  VIII,  IX,  XII  and  XIII, 

this  defendant  denies  generally  and  specifically 
each,  every  and  all  of  the  said  allegations  and  denies 
that  Don  F.  Tooze  at  any  time  requested  reinstate- 
ment as  an  employee  of  this  answering  respondent. 

II. 

Answering  the  allegations  contained  in  Para- 
graphs IV,  VII,  X,  XI  and  XIV,  this  answering 
defendant  has  no  information  or  belief  sufficient  to 
enable  it  to  answer  same,  placing  its  denial  on  that 
ground,  denies  each,  every  and  all  of  the  said  alle- 
gations. 


2  National  Labor  Relations  Board  vs. 

For  a  second,  separate  and  affirmative  answer  to 
the  complaint  on  file  herein,  this  respondent  admits, 
denies  and  alleges  as  follows :  J 

I. 

That  on  or  about  November  17,  1954  this  respond- 
ent was  advised  by  the  Lumber  and  Sawmill  Work- 
ers Union,  Local  2288  A.  F.  L.,  that  Don  F.  Tooze 
was  no  longer  a  member  in  good  standing  of  the 
said  union,  and  was  no  longer  eligible  for  employ- 
ment with  the  respondent,  and  was  ordered  by  said 
union  to  dismiss  and  discharge  the  said  Don  F. 
Tooze,  notwithstanding  that  the  respondent  was 
and  has  been  at  all  times  satisfied  with  said  Don  F. 
Tooze  was  an  employee  and  worker.  That  the  said 
imion  further  advised  this  respondent  that  unless 
the  said  Don  F.  Tooze  was  forthwith  discharged 
that  the  said  union  would  cause  a  picket  line  to  be 
placed  at  this  respondent's  plant.  That  in  order  to 
avoid  this  eventuality  and  because  said  Don  F. 
Tooze  Avas  no  longer  a  member  in  good  standing  of 
the  union,  and  to  comply  with  the  said  union  notice, 
this  respondent  discharged  the  said  Don  F.  Tooze. 
That  at  all  times  mentioned  herein  this  respondent 
has  been  ready  and  willing  to  reinstate  the  said 
Don  F.  Tooze  to  this  respondent's  employ. 

Wherefore  this  respondent  prays  that  the  com- 
plaint on  file  herein  as  to  this  respondent  be  dis- 
missed, and  that  the  complainant  take  nothing  by 
virtue  thereof,  and  for  such  other  and  further  relief 
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as  to  the  National  Labor  Relations  Board  may  seem 
proper. 

Dated  this  2nd  day  of  May,  1955. 

/s/  JOHN  M.  McCORMICK, 

Attorney  for  W.  B.  Jones  Lum- 
ber Company,  Inc. 
Duly  Verified. 

Affidavit  of  Service  by  Mail  Attached. 


United  States  of  America 

Before  the  National  Labor  Relations  Board 

Division  of  Trial  Examiners 

Branch  Office 

San  Francisco,  California 

Case  No.  21-CA-2116 

W.  B.  JONES  LUMBER  COMPANY,  INC. 

and 
DON  F.  TOOZE,  An  Individual 

Case  No.  21-CB-671 

LUMBER    AND    SAWMILL    WORKERS' 
UNION,  LOCAL  No.  2288,  AFL 

and 
DON  F.  TOOZE,  An  Individual 

ORDER  TO  SHOW  CAUSE 

A  question  having  arisen  concerning  the  accuracy 
of  the  transcript  of  a  portion  of  testimony  of  the 
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witness  Richard  Smith,  given  in  the  above  proceed- 
ing, it  is 

Ordered  that  the  parties  in  this  proceeding  show 
cause  before  the  undersigned  at  his  office,  Room 
205,  630  Sansome  Street,  San  Francisco,  Califor- 
nia, at  10  a.m.  on  July  11,  1955,  why  the  transcript 
of  testimony  of  the  said  witness  should  not  be  cor- 
rected by  substituting  the  figures  $324,015.68  for  the 
figures  $32,415.68  at  line  3,  page  293  of  the  said 
transcript ;  and  it  is  further 

Ordered  that  in  lieu  of  appearing  in  person  or 
through  the  person  of  counsel  at  the  said  time  and 
place,  the  parties  may  adduce  such  evidence  as  they 
may  respectively  desire  on  the  subject  of  the  ques- 
tion raised  above  by  means  of  duly  sworn  affidavits, 
and  may  submit  such  written  arguments  as  may  ap- 
propriately bear  on  the  question,  the  said  affidavits 
and  written  arguments  to  be  filed  in  triplicate  with 
the  undersigned,  either  by  mail  or  by  other  means 
of  delivery,  at  his  said  office  on  or  before  10  a.m., 
July  11,  1955. 

Dated:  July  5,  1955. 

/s/  HERMAN  MARX, 
Trial  Examiner 

Affidavit  of  Service  and  Postal  Return  Receipts 
Attached. 
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ARTHUR  GARRETT 

Attorney  at  Law 

2200  W.  7th  Street 

Los  Angeles  57,  California 

Dunkirk  5-1457 

Counselor,  Los  Angeles  County  District 

Council  of  Carpenters 

July  7,  1955 
Mr.  Herman  Marx,  Trial  Examiner 
National  Labor  Relations  Board 
630  Sansome  Street 
San  Francisco,  California 

Re:    W.  B.  Jones  and  Don  F.  Tooze,  Cases  Nos. 
21-CA-2116;  21-CA-671 

Dear  Sir: 

Referring  to  a  document  which  we  received  in  the 
mail  from  you  yesterday  entitled  Order  to  Show 
Cause  with  respect  to  correcting  the  transcript  of 
the  testimony  of  Richard  Smith,  it  is  the  position  of 
the  respondent  union  that  the  Trial  Examiner  has 
no  authority  to  take  any  action  in  the  correction  of 
the  transcript  since  his  lorovince  is  to  conduct  the 
hearing  and  make  findings  upon  tlie  transcri]3t  as 
made.  He  is  not  a  party  to  the  proceeding  and  has 
no  right  to  make  any  change  in  any  transcript. 

In  the  absence  of  any  motion  of  any  of  the  par- 
ties or  a  stipulation  of  the  parties  for  the  purpose 
of  correcting  the  transcript,  we  object  and  protest 
the  issuance  of  the  Order  to  Show  Cause  as  being 
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improvidential  and  that  the  Order  to  Show  Cause 
should  be  withdrawn. 
Very  truly  yours, 

ARTHUR  GARRETT  and 
JAMES  M.  NICOSON, 
/s/  By   ARTHUR  GARRETT, 

Attorneys  for  Respondent 
AG  :meb 

cc:  Paul  A.  Weil,  Counsel  for  the  General  Counsel, 
National  Labor  Relations  Board,  111  West  Sev- 
enth St.,  Los  Angeles  14,  California 
John   M.    McCoimick,    Esq.,    417    South   Hill 
Street,  Los  Angeles  13,  California 


[Title  of  Board  and  Causes.] 

RETURN  AND  ANSWER  TO  ORDER  TO 
SHOW  CAUSE  AND  ARGUMENT  IN 
SUPPORT  OF  THE  ORDER 

Comes  now  Paul  E.  Weil,  Counsel  for  the  Gen- 
eral Counsel,  in  the  above  proceeding,  in  response 
to  an  Order  to  Show  Cause  why  the  transcript  of 
testimony  of  the  witness  Richard  Smith,  given  in 
said  proceeding,  should  not  be  corrected  by  substi- 
tuting the  figures  $324,015.68  for  the  figures  $32,- 
415.68  at  line  3,  page  293  of  the  said  transcript  and 
argues  as  follows : 

The  testimony  of  witness  Richard  Smith,  starting 
on  line  3,  page  290  of  transcript,  shows  on  line  22, 
page   291   that  the   witness  prepared   a   summary 
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which  was  marked  for  identification  as  General 
Counsel's  Exhibit  No.  33  (page  292,  line  3)  from 
which  he  testified  to  the  total  of  the  sums  of  the 
invoices  (page  293,  line  3)  and  which  was  offered  as 
General  Counsel's  Exhibit  No.  33  (page  293,  line 
19)  and  excluded  by  the  Trial  Examiner  (page  293, 
line  25).  Subsequently,  the  rejected  General  Coun- 
sel's Exhibit  No.  33  was  ordered  placed  in  the  re- 
jected Exhibit  file  by  the  Trial  Examiner  (page 
300,  line  11). 

The  witness  Richard  Smith  has  made  his  affidavit, 
offered  herewith,  to  the  effect  that  he  testified  from 
that  document  (rejected  G.C.  33)  that  the  office 
copy  of  the  document  from  which  he  testified  shows 
the  figure  with  which  the  Order  to  Show  Cause  is 
concerned  to  be  $324,015.68,  and  that  that  is  the 
correct  amount  of  Mississippi  Glass  Company's 
sales  as  evidenced  by  the  invoices  summarized  in 
the  document  from  which  he  testified. 

The  rejected  Exhibit  file  which  is  presently  in  the 
hands  of  the  Trial  Examiner  will  show  the  correct 

figure  of  $324,015.68. 

It  may  be  pointed  further  that  the  reason  given 
by  the  Trial  Examiner  for  rejecting  General  Coun- 
sel's Exhibit  No.  33  for  identification  is  that  "His 
evidence  is  in  as  to  that  amount"  (page  293,  line 
25). 

Conclusion 

The  undersigned  Counsel  for  the  General  Counsel 
requests  that  the  Trial  Examiner  order  that  the 
transcript  be  corrected  by  substituting  the  figures 
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$324,015.68  for  the  figures  $32,415.68  at  line  3,  page 
293,  of  the  said  transcript. 

Alternatively,  it  is  requested  that  the  Trial  Ex- 
aminer withdraw  his  ruling  excluding  Greneral  Coun- 
sel's Exhibit  No.  33  for  identification  and  admit 
said  Exhibit  for  the  reason  that  the  transcript  of 
the  witness's  testimony  does  not  correctly  reflect 
the  evidence  as  to  the  amount  given  by  the  witness. 

Dated  at  Los  Angeles,  California,  this  7th  day 
of  July,  1955. 
Respectfully  submitted, 

/s/  PAUL  E.  WEIL, 

Counsel  for  the  General  Counsel, 
National  Labor  Relations  Board 

AFFIDAVIT 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  Richard  Smith,  being  first  duly  sworn  on  my 
oath,  depose  and  say: 

I  am  that  same  Richard  Smith  who  testified  in 
the  matter  of  W.  B.  Jones  Lumber  Company,  Inc., 
et  al.  and  Don  F.  Tooze,  Case  No.  21-CA-2116,  et 
al.,  on  May  26,  1955,  at  Los  Angeles,  California. 
At  the  time  of  my  testimony  I  testified  from  a  copy 
of  a  summary  of  the  Company's  business  which  is 
kept  on  file  in  our  office.  The  copy  from  which  I 
testified  was  offered  in  evidence  and  was  not  re- 
ceived. I  have  no  present  recollection  of  the  exact 
amount  to  which  I  testified  in  answer  to  the  ques- 
tion by  Mr.  Weil:  "Will  you  tell  me  the  total  of  the 
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sums  of  the  invoices?"  but  I  recall  that  I  testified 
to  the  amount  which  appeared  on  the  summary 
which  I  consulted  at  that  time. 

I  have  checked  the  office  copy  of  the  summary  to 
which  I  referred  in  my  testimony  and  I  find  thereon 
that  the  figure  to  which  I  testified  is  $324,015.68. 
That  is  the  correct  amount  of  our  sales  as  evidenced 
by  the  invoices  summarized  in  the  document  from 
which  I  testified. 

I  have  read  the  foregoing  affidavit,  and  to  the 
best  of  my  knowledge  it  is  true  and  correct. 

/s/  RICHARD  SMITH 

Sworn  and  Subscribed  to  before  me  this  7th  day 
of  July,  1955. 

/s/  PAUL  E.  WEIL, 
Attorney, 

National  Labor  Relations  Board 


[Title  of  Board  and  Causes.] 

INTERMEDIATE  REPORT  AND  RECOM- 
MENDED ORDER 

Mr.  Paul  E.  Weil,  of  Los  Angeles,  Calif.,  for  the 
General  Counsel.  Mr.  John  Michael  McCormick,  of 
Los  Angeles,  Calif.,  for  the  Company.  Messrs. 
James  M.  Nicoson,  Arthur  Garrett,  and  Lewis  Gar- 
rett, of  Los  Angeles,  Calif.,  for  the  Union. 

Before :  Herman  Marx,  Trial  Examiner. 

Statement  of  the  Case 
On  November  18,  1954,  Don  F.  Tooze  filed  two 
cliaro^es  with  the  National  Labor  Relations  Board 
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(also  designated  herein  as  the  Board),  one  in  Case 
No.  21-CA-2116  against  the  Respondent,  W.  B. 
Jones  Lumber  Company,  Inc.  (also  designated 
herein  as  the  Company),  and  the  other  in  Case  No. 
21-CB-671  against  the  Respondent,  Lumber  and 
Sawmill  Workers'  Union,  Local  No.  2288,  AFL 
(also  referred  to  herein  as  the  Union  or  Local 
2288).  The  cases  were  subsequently  consolidated  for 
hearing  pursuant  to  an  order  entered  by  the  Re- 
gional Director  of  the  Twenty-first  Region  of  the 
Board.  On  April  21,  1955,  the  General  Counsel  of 
the  Board  duly  issued  a  complaint  based  upon  the 
charges,  alleging  that  the  Company  and  the  Union 
had  engaged,  and  were  engaging,  in  unfair  labor 
practices  affecting  commerce  within  the  meaning  of 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136-163),  referred  to  herein  as  the  Act.  Each 
of  the  Respondents  has  been  duly  served  with  cop- 
ies of  the  charge  filed  against  it,  and  of  the  com- 
plaint and  the  order  consolidating  the  cases. 

With  respect  to  the  alleged  unfair  labor  prac- 
tices, the  complaint  charges,  in  effect,  that  on  or 
about  November  17,  1954,  Local  2288  informed  the 
Company  that  Tooze  was  not  a  member  of  the 
Union  in  good  standing  and  demanded  that  he  be 
discharged  for  reasons  other  than  a  failure  to  pay 
dues  and  initiation  fees  uniformly  required  by  Lo- 
cal 2288  of  its  members;  that  the  Company  dis- 
charged Tooze  on  or  about  November  17,  1954,  in 
compliance  with  the  demand;  that  on  or  about  the 
said  date,  and  thereafter,  the  Union  refused  to 
give  Tooze  ''clearance"  for  employment  with  the 
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Company  although  he  "offered  to  pay  and  tendered 
initiation  fees  uniformly  required  of  union  mem- 
bers"; that  on  or  about  November  19,  1954,  the 
Company  failed  and  refused  to  reinstate  Tooze  un- 
less he  presented  to  the  Company  ''written  clear- 
ance from  Respondent  Union  or  an  order  from  the 
National  Labor  Relations  Board  that  he  should  be 
reinstated";  that  the  conduct  attributed  to  the  Com- 
pany, as  described  above,  violated  Sections  8  (a) 
(1)  and  8  (a)  (3)  of  the  Act;  and  that  the  Union 
by  its  conduct  set  out  above  violated  Sections  8  (b) 
(1)  (A)  and  8  (b)  (2)  of  the  said  Act. 

The  Company  and  the  Union  filed  separate  an- 
swers. That  of  the  Company  in  effect  denies  the 
commission  of  the  acts  attributed  to  it  in  the  com- 
plaint and,  as  a  separate  defense,  alleges  that  Tooze 
was  a  satisfactory  employee;  that  on  or  about  No- 
vember 17,  1954,  the  Union  informed  it  that  Tooze 
was  no  longer  a  member  of  the  organization  in  good 
standing  and  ineligible  for  employment  with  the 
Company;  that  the  Union  "ordered"  the  Company 
to  discharge  Tooze,  stating  that  unless  he  was  dis- 
missed, the  organization  would  cause  a  picket  line 
to  be  placed  at  the  Company's  premises;  that  the 
Company  discharged  Tooze  "to  avoid  this  eventual- 
ity" and  because  Tooze  was  no  longer  a  member  of 
the  Union  in  good  standing;  and  that  the  Company 
"has  been  ready  and  willing  to  reinstate"  Tooze  to 
its  employ.  The  Union's  answer,  in  material  sub- 
stance, denies  the  commission  of  the  unlawful  con- 
duct imputed  to  Local  2288  in  the  complaint,  and 
affirmatively  alleges  that  the  Board  is  without  ju- 
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risdiction  over  this  proceeding  because  the  Com- 
pany "is  not  engaged  in  a  business  affecting  com- 
merce." 

Pursuant  to  notice  duly  served  upon  all  parties,  a 
hearing  was  held  before  me,  as  duly  designated 
Trial  Examiner,  on  May  9,  10,  25,  26  and  27,  1955, 
at  Los  Angeles,  California.  The  General  Counsel, 
the  Union,  and  the  Company  were  each  represented 
by  counsel  and  participated  in  the  hearing.  All  par- 
ties were  afforded  a  full  opportunity  to  be  heard, 
examine  and  cross-examine  witnesses,  adduce  evi- 
dence, submit  oral  argument  and  file  briefs.  After 
the  close  of  the  evidence  the  Company  and  the 
Union  moved  to  dismiss  the  complaint.  Decision  was 
reserved  on  the  motions.  They  are  hereby  denied 
upon  the  basis  of  the  applicable  findings  and  con- 
clusions set  out  below.  The  Union  has  filed  a  brief 
which  has  been  read  and  considered.  The  other  par- 
ties have  not  filed  briefs. 

Upon  the  entire  record  in  the  case,  and  from  my 
observation  of  the  witnesses,  I  make  the  following: 

Findings  of  Fact 
I.  Jurisdiction 
The  Respondent  is  a  California  corporation.  It 
operates  a  lumber  yard  in  the  City  of  Los  Angeles, 
California,  where  it  is  engaged  in  the  business  of 
selling  lumber  at  retail  and  wholesale.  The  Com- 
pany employs  between  15  and  35  persons,  the  num- 
ber varying  with  fluctuations  in  its  volume  of  busi- 
ness. 
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In  1954,  all  of  the  goods  sold  by  the  Respondent 
were  delivered  by  it  to  customers  in  California, 
with  the  exception  of  products  valued  at  $34,260.71, 
which  were  shipped  from  the  Company's  place  of 
business  to  points  in  Nevada.  These  direct  inter- 
state shipments,  standing  alone,  are  insufficient  for 
the  assertion  of  jurisdiction  under  criteria  promul- 
gated by  the  Board  in  Jonesboro  Grain  Drjdng 
Cooperative,  110  NLRB  No.  67.  The  evidence,  how- 
ever, presents  another  basis  for  the  assertion  of  ju- 
risdiction under  standards  established  by  the  Jones- 
boro case.  During  the  calendar  year  1954,  the  Com- 
pany sold  and  delivered  products  valued  in  the 
aggregate  in  excess  of  $200,000  to  the  concerns 
listed  below,  each  of  whom,  during  the  said  year, 
shipped  goods  valued  in  excess  of  $50,000,'  from 


'Richard  Smith,  oflBce  manager  of  Mississippi 
Glass  Company,  one  of  the  Respondent  Company's 
customers,  testified  to  the  value  of  his  firm's  inter- 
state shipments  in  1954,  as  totalled  from  the  con- 
cern's invoices.  The  transcript  of  his  testimony  re- 
flects him  as  testifying  that  the  value  was  $32,- 
415.68.  These  figures  do  not  correspond  to  notes  I 
made  while  Smith  testified.  According  to  my  notes. 
Smith  testified  that  the  value  was  $324,015.68.  After 
Smith  stated  the  figures,  the  General  Counsel  of- 
fered a  tabulated  summary,  prepared  by  Smith,  of 
his  firm's  interstate  shipments  in  1954  and  of  the 
value  of  the  products  so  shipped.  The  proffered  ex- 
hibit was  identified  as  G.  C.  Exh.  33.  The  exhibit 
specified  the  sum  of  $324,015.68  as  the  total  value 
of  the  shipments.  Upon  the  Union's  objection,  the 
exhibit  was  rejected.  On  July  5,  1955,  I  issued  an 
order  requiring  the  parties  to  show  cause  on  July 
11,  1955  why  the  transcript  should  not  be  corrected. 
A  copy  of  the  Order  to  Show  Cause  was  duly  served 
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points  within  the  state  of  California  to  places  in 

upon  each  of  the  parties.  The  Company  has  made 
no  return  to  the  Order  to  Show  Cause.  The  Union 
made  no  formal  return,  but,  through  its  counsel,  has 
addressed  a  letter  to  me,  dated  July  7,  1955,  taking 
the  position  in  effect  that  a  Trial  Examiner  has  no 
authority  to  correct  a  transcript,  and  that  in  the 
absence  of  any  motion  by  the  parties  or  a  stipula- 
tion for  the  correction  of  the  transcript,  the  "Order 
to  Show  Cause  is  impro\ddential  *  *  *  and  should 
be  withdrawn."  The  Union's  position  is  without 
merit.  Section  102.35  of  the  Board's  Rules  and  Reg- 
ulations imposes  the  duty  upon  a  Trial  Examiner 
assigned  to  the  hearing  of  a  case  ''to  inquire  fully 
into  the  facts,"  and,  among  other  things,  empowers 
him  to  "dispose  of  procedural  requests  or  similar 
matters";  to  ''call,  examine  and  cross-examine  wit- 
nesses, and  to  introduce  into  the  record  documen- 
tary and  other  evidence";  and  "to  take  any  other 
action  necessary  under  the  foregoing  and  author- 
ized by  the  published  Rules  and  Regulations."  It 
may  be  noted  that  the  Union's  letter  advances  no 
claim  that  the  transcript  accurately  reflects  Smith's 
testimony.  The  General  Counsel  has  filed  a  return, 
requesting  that  the  transcript  be  corrected  by  sub- 
stituting the  figures  $324,015.68  for  the  figures 
$32,415.68  in  Smith's  testimony  or,  in  the  alterna- 
tive, that  the  ruling  rejecting  G.  C.  Exh.  33  be 
withdrawn  and  that  the  exhibit  be  received  in  evi- 
dence. Appended  to  the  General  Counsel's  return  is 
an  affidavit  by  Smith  to  the  effect  that  he  has  no 
"present  recollection  of  the  exact  amount"  to  which 
he  testified,  but  that  he  testified  to  the  amount 
which  appears  in  the  summary  (G.  C.  Exh.  33) 
which  he  prepared,  and  that  the  sum  of  $324,015.68 
which  appears  therein  is  the  "correct  amount"  of 
the  "sales  as  evidenced  by  the  invoices  summarized 
in  the  document."  There  is  no  doubt  that  the  tran- 
script inaccurately  quotes  Smith  with  respect  to 
the  figures  he  gave.  Accordingly,  the  transcript  is 
hereby  corrected  by  deleting  the  figures  $32,415.68 
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other  states.^  The  following  tabulation   sets   forth 

in  Smith's  testimony  at  line  3,  page  293,  of  the 
transcript  and  substituting  therefor  the  figures 
$324,015.68.  The  Order  to  Show  Cause,  the  letter 
dated  July  7,  1955,  from  counsel  for  the  Union,  the 
General  Counsel's  return  and  Smith's  affidavit  are 
hereby  made  part  of  the  record.  The  General  Coun- 
sel's application  that  the  ruling  rejecting  G.  C.  Exh. 
33  be  withdrawn  is  denied.  However,  as  Smith's 
affidavit  refers  to  the  exhibit,  and  since  both  should 
be  read  together  for  purposes  of  clarity,  IJiereby 
grant  the  General  Counsel's  request  that  the  exhibit 
be  received  in  evidence,  but  it  is  received  for  the 
single  purpose  of  serving  as  an  explanatory  supple- 
ment to  Smith's  affidavit. 

^  In  its  brief,  the  Union  contends  that  the  testi- 
mony of  various  witnesses  relating  to  the  dollar 
volume  of  interstate  shipments  of  a  number  of  the 
customers  should  be  disregarded  as  non-probative. 
In  support  of  its  position,  the  Union  cites 
N.  L.  R.  B.  V.  Haddock-Engineers,  Ltd.,  215  F.  2d 
734  (C.  A.  9).  The  contention  in  effect  reiterates 
objections  made  by  the  Union  at  the  hearing  to 
testimony  given  by  a  number  of  the  witnesses.  Each 
of  the  witnesses  upon  whose  testimony  findings  con- 
cerning interstate  shipments  are  based  holds  either 
a  supervisory,  administrative  or  fiscal  position  with 
the  customer  concerning  whose  shipments  he  testi- 
fied. It  would  be  an  idle  act  to  determine  what  por- 
tions, if  any,  of  the  testimony  would  be  non-proba- 
tive in  a  proceeding  arising  under  another  law,  for 
the  Act  contains  its  own  evidentiary  guide.  Section 
10  (b)  of  the  Act  provides  that  unfair  labor  prac- 
tice proceedings  "shall,  so  far  as  practicable,  be  con- 
ducted in  accordance  with  the  rules  of  evidence 
applicable  to  the  district  courts  of  the  United 
States  *  *  *"  (emphasis  supplied).  Thus,  by  the 
very  terms  of  the  Act,  adherence  to  evidentiary 
rules  is  not  always  required.  N.  L.  R.  B.  v.  Hunter 
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the  names  of  the  Company's  customers  mentioned 
above,'  and  the  value  of  the  products  sold  to  each 
by  the  Company  in  1954: 

Sprague  Engineering   Corporation     $  9,069.13 

Johnston  Pump  Company 8,197.70 

Stauffer  Chemical  Company 10,220.85 

Wolf  Range  &  Manufacturing 

Company    6,803.33 

Mission  Appliance  Company 14,415.13 

Engineering  Co.,  215  F.  2d  916  (C.  A.  8)  ;  N.L.R.B. 
V.  Local  1418,  etc.,  212  F.  2d  846  (C.A.  5).  Plainly, 
this  is  true  where  it  would  be  impracticable  to  ad- 
here to  them.  As  the  record  sufficiently  reflects  the 
objections,  the  underlying  reasons  for  the  rulings, 
and  the  testimony  given,  it  is  imnecessary  here  to 
collect  and  analyse  the  many  variable  situations  in- 
volved. Suffice  it  to  say,  that  upon  foundations  re- 
flected in  the  record,  the  terms  of  Section  10  (b) 
warranted  the  admission  of  the  testimony  in  the 
form  given.  The  Union  apparently  misreads  the 
Haddock  case  in  seeking  to  apply  it  here.  Substan- 
tially, the  evidentiary  point  at  issue  there  was 
whether  a  written  admission  bearing  on  commerce 
facts,  made  by  a  respondent  employer,  was  binding 
upon  a  respondent  union.  The  phrase  *'so  far  as 
practicable,"  as  used  in  Section  10  (b),  was  not 
involved  in  the  case,  and  the  Court  had  no  occasion 
either  to  apply  or  construe  it.  In  short,  the  Had- 
dock case  is  inapposite. 

^  The  record  contains  evidence  pertaining  to  sales 
made  by  the  Company  to  other  customers,  and  to 
the  volume  of  their  business.  It  is  unnecessary  to 
set  out  details  of  such  evidence,  inasmuch  as  the 
Company's  sales  to,  and  the  interstate  shipments 
made  by,  the  customers  listed  in  the  tabulation, 
without  reference  to  any  others,  satisfy  criteria 
for  the  assertion  of  jurisdiction  described  in  the 
Jonesboro  case. 
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Hammond  Manufacturing 

Company    18,662.20 

Mississippi  Glass  Company 30,028.40 

Southern  Heater  Corporation 8,274.67 

C.  &  M.  Manufacturing  Company. .       26,734.94 
Docummon  Metals  &  Supply 

Company    19,705.88 

National  Supply  Company 20,801.55 

Columbia  Pictures  Corporation. . .       11,531.97 

Chrysler  Corporation  8,010.35 

Phelps  Dodge  Copper  Products 

Corporation     4,192.64 

Morris  D.  Kirk  &  Sons,  Inc 14,263.83 

Total $210,912.57 

I  find  that  the  Company's  operations  affect  inter- 
state commerce  within  the  meaning  of  the  Act,  that 
the  Board  has  jurisdiction  over  this  proceeding, 
and  that  the  assertion  of  jurisdiction  herein  will 
effectuate  the  policies  of  the  Act. 

II.    The  labor  organization  involved 
The  Union  admits  i)ersons  employed  by  the  Com- 
pany to  membership  and  is  a  labor  organization 
within  the  meaning  of  the  Act. 

III.  The  alleged  unfair  labor  practices 
A.  Prefatory  findings 
The  president  of  the  Company  is  named  William 
B.  Jones.  He  supervises  the  firm's  operations.  One 
of  his  managerial  subordinates  is  the  yard  superin- 
tendent, Alex  Hardy.  Hardy  directs  the  work  of 
employees  in  the  lumber  yard  and  is  vested  with 
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authority  to  hire  and  discharge  employees  subject 
to  his  supervision.  Both  Jones  and  Hardy  are  su- 
pervisors within  the  meaning  of  the  Act. 

Local  2288  has  collective  bargaining  relations 
with  a  group  of  lumber  concerns  described  by  Jones 
in  his  testimony  as  "the  big  five."  The  Union  and 
the  group  customarily  negotiate  collective  bargain- 
ing agreements.  The  Company  is  not  a  member  of 
the  negotiating  group,  but  adopts  and  follows  what- 
ever contract  provisions  result  from  the  negotia- 
tions. The  evidence  does  not  specify  what  form 
such  adoption  takes,  nor  does  it  describe  the  pro- 
visions of  any  collective  bargaining  contract.  There 
is  thus  no  proof  that  at  any  time  relevant  to  this 
proceeding  the  Company  was  a  party  to  a  valid 
union  security  agreement  requiring  membership  in 
Local  2288  as  a  condition  of  employment. 

During  the  early  part  of  1954,  Don  F.  Tooze  was 
in  the  employ  of  a  concern  in  Oakridge,  Oregon. 
While  so  employed,  he  was  a  member  of  a  labor 
organization  described  in  the  record  (Gr.  C.  Exh.  5) 
as  United  Brotherhood  of  Carpenters  and  Joiners, 
Union  No.  2453  (also  referred  to  herein  as  Local 
2453).  The  record  suggests  that  Local  2453  is  affili- 
ated with  an  organization  known  as  the  Willamette 
Valley  District  Council  (described  below  as  the 
Council),  and  that  the  latter  exercises  disciplinary 
powers  over  members  of  Local  2453. 

In  March  1954,  the  Council  brought  a  disciplin- 
ary proceeding  against  Tooze  before  one  of  its  com- 
mittees upon  charges  of  what  is  commonly  called 
dual  imionism.  As  a  result  of  the  proceeding,  he 
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was  "placed  on  probation"  for  three  years,  and  sub- 
jected to  various  disabilities,  including  ineligibility 
"for  a  withdrawal  card  or  clearance  card  for  a  pe- 
riod of  three  years."  The  terms  of  his  probation 
required  him  to  "pay  dues  regularly  and  remain  in 
good  standing,"  and  provided  that  upon  violation  of 
such  terms,  he  be  "forever  debarred  from  member- 
ship and  all  rights  and  benefits  of  the  United  Broth- 
erhood of  Carpenters  and  Joiners  of  America." 

Tooze  left  his  employment  in  Oakridge  in  April 
1954.  He  thereafter  held  a  miscellany  of  jobs  in 
Oregon  for  brief  periods  and  then  came  to  Southern 
California.  In  June  1954,  he  fell  into  arrears  in  the 
monthly  dues  payments  required  by  Local  2453  of 
its  members,  and  as  of  November  1954,  his  arrear- 
ages totalled  $17.25. 

Tooze  entered  the  Company's  employ  as  a  fork- 
lift  operator  on  October  28,  1954.  He  was  hired  by 
Superintendent  Hardy  and  thereafter  worked  un- 
der the  latter 's  supervision  in  the  Company's  lum- 
ber yard.  When  he  was  hired,  Tooze  was  not  a  mem- 
ber of  Local  2288,  nor  has  he  since  secured  member- 
ship. 

A  business  representative  of  Local  2288  fre- 
quently visits  the  Company's  lumber  yard  for  such 
purposes  as  ascertaining  whether  any  new  men  had 
been  employed,  whether  these  were  members  of 
Local  2288,  and  whether  employees  were  in  arrears 
in  their  dues.  For  some  four  years  prior  to  Tooze's 
employment  by  the  Company,  the  representative  of 
Local  2288  who  performed  these  functions  was  a 
m.an  named  John  Matzko.  It  was  Matzko's  practice 
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to  come  to  the  yard  each  week,  usually  on  Wednes- 
day, and  discuss  matters  related  to  the  union  mem- 
bership status  of  employees,  customarily  transact- 
ing his  business  with  Hardy. 

On  November  3,  1954  Matzko  came  to  the  yard 
and  introduced  himself  to  Tooze  as  a  representative 
of  Local  2288.  Apparently  proceeding  on  the  as- 
simiption  that  Matzko  wished  to  look  into  his  union 
membership  status,  Tooze  told  the  union  representa- 
tive about  the  charges  brought  against  him  in  Ore- 
gon and  that  he  had  been  "found  guilty"  of  them. 
After  some  discussion  of  the  charges,  Matzko  said 
that  he  would  write  to  Local  2453  or  the  Council 
a])out  the  matter,  and  that  he  would  ''have  to  pull 
(Tooze)  off  the  job,"  if  what  Tooze  had  told  him 
turned  out  to  be  accurate. 

Later  that  day,  Tooze  went  to  the  ofiice  of  Local 
2288  and  spoke  to  another  of  its  representatives,  a 
man  named  Knight.  Tooze  gave  Knight  the  same 
account  of  the  disciplinary  proceeding  as  he  had 
given  Matzko,  stating,  also,  that  he  had  ''never  re- 
ceived any  official  notice"  that  he  had  been  found 
guilty  of  the  charges  or  of  any  penalties  imposed 
upon  him.  Matzko  came  into  the  office  during  the 
conversation.  Knight  told  Matzko  to  give  Tooze  a 
work  permit  for  December,  and  informed  Tooze 
that  he  would  write  to  Local  2453  to  "find  out  just 
what  the  situation  was."  Matzko  told  Tooze  to  re- 
turn at  a  later  date  for  the  work  permit. 

Tooze  continued  to  work  for  the  Company  after 
his  conversation  with  Knight.  On  or  about  Novem- 
ber 12,  1954,  he  called  at  the  union  office  for  the 
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purpose  of  securing  the  work  permit/  He  was  ac- 
companied by  another  employee  of  the  Company, 
named  Robert  Oyster,  who  had  also  recently  been 
hired  and  desired  a  work  permit.  Matzko  was  pres- 
ent during  the  conversation  that  ensued  between 
Knight  and  Tooze.  Knight  declined  to  issue  the 
work  permit  to  Tooze,  telling  the  latter:  "We 
couldn't  do  much  for  you,  Tooze.  You  are  not  a 
member  in  good  standing."  Knight  showed  Tooze 
three  documents.  One  of  these  was  a  letter  dated 
November  12,  1954,  addressed  to  Knight  by  Local 
2453,  describing  Tooze's  dues  arrearages.  Another 
was  a  letter  dated  November  8,  1954,  addressed  to 
Knight  by  the  Council.  This  letter  describes  Tooze 
as  "a  perpetual  trouble  maker  so  far  as  our  organ- 
ization is  concerned,"  and  summarizes  the  charges 
against  Tooze  and  the  results  of  the  disciplinary 
proceeding.  The  third  document  purports  to  contain 
an  excerpt  from  the  minutes  of  a  meeting  of  the 
Executive  Committee  of  the  Council,  setting  forth 
the  report  of  the  Trial  Committee  which  had  heard 
the  charges  against  Tooze.  Tooze  read  the  docu- 
ments and  made  an  offer  to  Knight  to  pay  the  dues 
owed  to  Local  2453,  and  ''to  join  the  union  over 


*  Tooze  estimated  that  this  visit  was  on  the  Fri- 
day of  the  week  following  the  one  in  which  the  first 
conversation  occurred.  According  to  this  estimate, 
the  date  of  the  second  visit  would  be  November  12, 
1954.  However,  since  on  this  occasion,  Knight 
showed  him  a  letter  from  Local  2453  iDearing  that 
date,  it  is  not  unlikely  that  the  second  visit  took 
place  somewhat  later  than  Tooze's  estimate  indi- 
cates. In  any  event,  the  precise  date  does  not  affect 
the  concluding  findings  reached  below. 
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again."  Knight  rejected  the  offer,  telling  Tooze  that 
he  "couldn't  become  a  member  twice."  Tooze  asked, 
^'Doesn't  the  Taft-Hartley  Law  protect  me?" 
Knight  walked  away,  saying  "Don't  talk  Taft- 
Hartley  Law  to  me."  That  ended  the  conversation. 
Unlike  Tooze,  Oyster  was  given  a  work  permit. 

Matzko  spoke  to  Tooze  on  November  17,  while 
the  latter  was  at  work  in  the  Company's  yard.  The 
Union's  agent  said  that  he  was  ''going  to  have  to 
pull  (Tooze)  off  the  job"  and  would  talk  to  Jones 
about  the  matter.  Tooze  then  sought  out  Hardy  and, 
in  Matzko's  presence,  told  the  superintendent  that 
Local  2288  "was  pulling  (him)  off  the  job."  Hardy 
asked  Matzko  for  the  reason,  and  the  latter  replied 
that  Tooze  was  not  a  member  of  Local  2288.  Hardy 
also  inquired  of  Matzko  whether  Tooze  could  com- 
plete the  day's  work.  The  union  representative  re- 
sponded that  Tooze  would  "have  to  leave  right 
then."  Hardy  complained  that  he  would  have  to  pay 
Tooze  for  a  full  day's  work,  and  Matzko  stated  that 
that  would  not  be  necessary.  During  the  course  of 
the  conversation  Hardy  asked  Matzko  what  would 
happen  if  Tooze  were  retained,  and  Matzko  stated 
that  Local  2288  would  "put  a  picket  line  around  the 
yard."  The  upshot  of  the  discussion  was  that  Hardy 
acquiesced  in  Matzko's  demand  and  discharged 
Tooze." 


_  '"  Hardy  and  Tooze  gave  somewhat  differing  ver- 
sions of  the  conversation  between  the  former  and 
Matzko.  The  versions  are  not  significantly  dissimi- 
lar, and  I  have  based  findings  on  a  composite  of 
both.  It  may  be  noted  that,"  whatever  the  differ- 
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On  the  following  day,  Tooze  telephoned  Hardy 
and  asked  the  superintendent  if  Jones  would  rein- 
state him  in  the  event  that  he  "got  squared  away 
with  the  union."  Hardy  replied,  "Yes,  Don,  get 
something  in  writing  either  from  the  union  or  from 
the  National  Labor  Relations  Board  and  come  back 
to  work."  Hardy  also  assured  Tooze  that  he  had  not 
been  discharged  for  "any  infraction  of  the  rules," 
and  that  all  that  the  Company  wanted  was  the 
* 'writing"  mentioned  above. 

Tooze  came  to  the  yard  the  following  morning 
(on  November  19)  and  told  Hardy  that  he  was 
ready  to  report  for  work.  The  superintendent  in- 
quired whether  Tooze  "had  anything  in  writing 
from  the  union  or  the  National  Labor  Relations 
Board."  Tooze  replied  in  the  negative,  but  produced 
a  copy  of  the  Act  and  offered  it  to  Hardy  to  read. 
The  superintendent  declined  to  read  it.  The  conver- 
sation ended  with  a  statement  by  Tooze  to  the  effect 
that  there  was  a  possibility  that  he  would  file  a 
charge  against  the  Company  with  the  Board. 

On  one  occasion  or  another  (the  record  does  not 
specify  the  date),  Hardy  told  Jones  that  Tooze 
*'was  a  good  man  he  (Hardy)  wanted  to  keep." 
Jones  expressed  a  wish  to  see  Tooze  ''to  see  if  we 
can  get  it  straightened  out,"  and  when  Tooze  came 
to  the  Company's  office  on  or  about  November  24  to 
pick  up  his  pay  check.  Hardy  took  him  to  see  Jones. 

ences,  both  accounts  are  in  substantial  accord  that 
Matzko  demanded  that  the  Company  discharge 
Tooze  because  he  was  not  a  member  of  Local  2288, 
and  that  the  Company  complied  with  the  demand. 
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During  the  course  of  the  conversation  that  followed, 
Jones  in  effect  expressed  a  willingness  to  re-employ 
Tooze  and  advised  the  latter  to  pay  whatever  dues 
he  owed  and  to  eliminate  his  difficulties  with  Local 
2288.  Tooze  informed  Jones  that  he  had  already 
offered  to  pay  the  dues  arrearages,  and  that  he 
would  follow  Jones'  suggestion.^ 

Tooze  left  Jones  and  proceeded  directly  to  the 
Union's  office.  He  asked  an  office  employee  there  if 
he  could  see  Knight  and  was  informed  that  the  lat- 
ter was  indisposed.  Tooze  then  told  the  employee 
that  he  had  come  to  pay  his  "back  dues,"  but  she 
stated  that  she  could  not  accept  them.  At  this  point 
Knight  emerged  from  his  office  and  approached  the 
others.  Tooze  told  the  office  employee  that  he 
"wanted  to  join  the  union  over  again."  Knight  in- 
terposed and  said  that  Tooze  was  "already  a  mem- 
ber of  the  union"  and  "couldn't  become  a  union 


^  Tooze  and  Jones  were  in  substantial  accord  in 
their  testimony  concerning  the  features  of  the  con- 
versation descril)ed  above.  There  are  some  variances 
between  them  concerning  other  aspects  of  the  meet- 
ing, relating  principally  to  whether  Jones  read  the 
documents  Matzko  had  previously  given  Tooze.  (It 
is  undisputed  that  Tooze  handed  the  papers  to 
Jones.)  The  differences  need  not  be  resolved.  A  res- 
olution would  not  affect  the  conclusions  reached  be- 
low since  Tooze  had  already  been  discharged  and, 
in  effect,  denied  unconditional  reinstatement  by 
Hardy  on  two  occasions  some  days  earlier.  It  is 
evident  that  a  deteraiination  that  during  the  con- 
versation Jones  read  the  papers  or  was  familiarized 
with  Tooze's  difficulties  in  Oregon  would  not  affect 
whatever  liabilities  had  already  been  incurred  by 
the  company. 
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member  twice."  Tooze  protested  that  "the  consti- 
tution and  bylaws"  did  not  preclude  acceptance  of 
his  offer,  to  which  Knight  replied  that  Tooze  was 
"already  a  member  of  the  union  but  *  *  *  (had)  no 
withdrawal  card,"  and  that  Local  2288  could  not 
accept  dues  owed  by  Tooze  to  "another  union."  In 
addition  to  his  offer  to  pay  the  dues  he  owed  Local 
2453,  Tooze  sought  to  join  Local  2288,  for  he  made 
an  offer  to  Knight  to  pay  the  initiation  fee  and  two 
months'  dues  in  advance  required  by  the  Union  of 
new  members,  but  Knight  rejected  the  offer.  At  the 
time  he  made  this  offer,  Tooze  had  "far  more" 
money  in  his  hand  than  the  amount  he  owed  Local 
2453.  (In  his  undisputed  account  of  the  conversa- 
tion, Tooze  did  not  specify  how  much  he  had  in  his 
hand.)  Knight  also  told  Tooze  that  the  latter 
"should  have  gotten  in  touch"  with  him  before 
Tooze  filed  an  unfair  labor  practice  charge  against 
Local  2288.  With  that  the  conversation  ended  and 
Tooze  left  the  office.^ 

B.  Concluding  findings 
As  a  preface  to  the  conclusions  to  be  drawn  from 
the  evidence,  it  is  appropriate  to  sift  out  and  dis- 


'  Jones  gave  undisputed  testimony  to  the  effect 
that  either  while  Tooze  was  in  his  office  or  shortly 
before,  he  (Jones)  spoke  to  Knight  on  the  tele- 
phone, and  that  the  latter  agreed  that  all  Tooze  had 
"to  do  is  pay  those  back  dues"  in  order  to  return  to 
work.  It  is  evident  that  Knight  changed  his  mind 
at  one  point  or  another.  Since  it  would  not  affect 
the  concluding  findings  set  out  below,  it  need  not  be 
determined  whether  the  filing  of  the  charge  against 
the  LTnion  with  the  Board  was  a  factor  in  Kjiight's 
rejection  of  any  of  Tooze's  offers. 
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pose  of  a  number  of  features  of  the  record  which  do 
not  materially  affect  the  results  required  by  the 
operative  facts  in  this  proceeding. 

First,  the  fact  that  Matzko  threatened  to  place  a 
picket  line  at  the  Company's  yard  if  Tooze  were  not 
discharged  has  no  bearing  on  the  Company's  liabil- 
ity for  the  discharge.  The  Company  may  not  legally 
justify  the  dismissal  on  the  ground  that  it  feared 
reprisal  at  the  Union's  hands  if  it  did  not  comply 
with  Matzko's  demand.  N.  L.  R.  B.  v.  Fry  Roofing 
Co.,  193  F.  2d  324  (C.  A.  9),  and  cases  cited. 

Second,  the  offers  to  re-employ  Tooze,  whether 
made  by  Hardy  or  Jones,  do  not  in  any  way  dimin- 
ish the  Company's  lia])ility  for  any  discrimination 
it  practiced  against  Tooze.  The  offers  of  reinstate- 
ment were  not  unconditional,  but,  on  the  contrary, 
were  coupled  in  practical  effect,  if  not  in  precise 
terms,  with  the  condition  that  he  secure  the  sanc- 
tion of  the  Union  for  his  reinstatement  or,  as  an 
alternative  (voiced  by  Hardy)  an  order  from  the 
Board  directing  the  reinstatement.  Because  of  the 
conditions,  the  offers  were  actually  tantamount  to 
unlawful  denials  of  reinstatement. 

Third,  in  its  brief.  Local  2288  deals  at  some 
length  with  the  disciplinary  proceeding  against 
Tooze  in  Oregon,  his  dues  arrearages  there,  and  the 
right  of  Local  2288  to  refuse  to  accept  the  dues 
Tooze  owed  to  another  union.'  But  what  the  brief 
does  not  make  clear  is  how  all  this  endowed  Local 


'  The  claim  is  also  made  in  the  Union's  brief  that 
Tooze  "had  been  expelled  from  the  union"  because 
of  his  dues  delinquency.  The  brief  does  not  make 
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2288  with  any  legal  right  to  demand  that  the  Com- 
pany discharge  Tooze.  It  is  well  settled  that  a  labor 
organization  may  validly  cause  an  employer  to  dis- 
charge an  employee  because  of  nonmembership  in 
the  union  only  if  the  dismissal  is  authorized  by  an 
applicable  agreement,  valid  under  Section  8  (a)  (3) 
of  the  Act,  making  membership  in  the  labor  organ- 
ization a  condition  of  employment.  Radio  Officers' 
Union  V.  N.L.R.B.,  347  U.  S.  17.  The  burden  of 
justifying  the  discharge  as  a  lawful  application  of 
a  valid  union  security  agreement  is  upon  the  Re- 
spondents. Construction  and  General  Laborers 
Union,  Local  320,  96  NLRB  118,  119.  Neither  Re- 
spondent presented  evidence  of  such  an  agreement, 
and  neither  relies  upon  one  to  justify  the  discharge. 
It  is  evident  that  none  exists.^  The  nub  of  the  mat- 
clear  at  the  point  in  question  whether  the  "union" 
referred  to  is  Local  2453  or  United  Brotherhood  of 
Carpenters  and  Joiners  of  America.  Actually,  there 
is  no  evidence  that  Tooze  had  in  fact  been  expelled 
from  either,  but,  in  any  event,  as  will  appear, 
whether  such  expulsion  took  place  does  not  affect 
any  issue  in  this  proceeding. 

°  Even  if  a  valid  union  shop  agreement  between 
the  Company  and  Local  2288  had  been  in  existence, 
the  discharge,  and  the  Union's  role  in  it,  would 
have  been  unlawful.  Where  an  applicable  valid 
union  security  agreement  exists.  Section  8  (a)  (3) 
immunizes  an  employee  from  discharge,  because  of 
nonmembership  in  the  contracting  miion,  for  a  pe- 
riod of  30  days  from  the  commencement  of  his  em- 
ployment. Tooze  was  discharged  within  the  30-day 
period.  Thus,  putting  aside  the  plain  fact  that  Lo- 
cal 2288  barred  Tooze  from  membership,  the  exist- 
ence of  a  valid  union  shop  agreement  would  not 
have  the  effect  of  validating  either  the  discharge  or 
the  Union's  demand  for  the  dismissal. 
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ter  is  that  Tooze's  difficulties  in  Oregon,  his  dues 
arrearages  there,  and  the  right  of  Local  2288  to  re- 
fuse to  accept  pajTiient  of  such  dues,  afford  no  abso- 
lution for  the  Union's  conduct  in  seeking  Tooze's 
discharge. 

Fourth,  in  oral  argument  at  the  hearing  the  Com- 
pany took  the  position  that  the  discharge  did  not 
violate  the  Act  because  the  only  reason  given  by 
Matzko  was  that  Tooze  "had  not  paid  his  dues.'' 
This  view  of  the  reason  is  not  quite  accurate,  for 
the  reason  given  by  Matzko  to  Hardy,  according 
to  the  latter's  testimony,  was  that  "Tooze  was  not 
in  the  union  and  could  not  work."  Be  that  as  it 
may,  what  the  Company's  version  of  the  reason 
implies  is  that  the  Union  had  an  unrevealed  motive 
for  demanding  the  discharge,  namely,  that  Tooze 
was  persona  non  grata  to  Local  2288  because  of  his 
union  difficulties  in  Oregon.  In  an  effort  to  absolve 
itself  of  liability,  the  Company  harnesses  its  con- 
ception of  what  Matzko  told  Hardy  to  certain  lan- 
guage of  Section  8  (a)  (3).  That  section  contains 
three  provisos  which  follow  the  language  prohibit- 
ing discrimination.  The  first  in  effect  carves  out  an 
exception  validating  discrimination  based  upon  the 
application  of  a  lawful  union  security  agreement. 
The  remaining  provisos  read:  "Provided  further, 
that  no  employer  shall  justify  any  discrimination 
against  an  emx)loyee  for  nonmembership  in  a  labor 
organization  (A)  if  he  has  reasonable  grounds  for 
believing  that  such  membership  Avas  not  available  to 
the  employee  on  the  same  terms  and  conditions  gen- 
erally applicable  to  other  members,  or  (B)  if  he  has 
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reasonable  grounds  for  believing  that  membership 
was  denied  or  terminated  for  reasons  other  than  the 
failure  of  the  employee  to  tender  the  periodic  dues 
and  the  initiation  fees  uniformly  required  as  a  con- 
dition of  acquiring  or  retaining  membership."  It  is 
unnecessary  to  speculate  whether  Hardy  believed 
that  Tooze  was  ''not  in  the  union"  because  of  a  fail- 
ure by  him  to  pay  dues  to  that  organization  or  for 
some  other  reason,  nor  is  it  necessary  to  determine 
whether  the  Company  should  have  gone  farther 
than  it  did  in  inquiring  into  the  Union's  motive 
and  whether  it  had  good  reason  to  conclude  that  all 
that  was  behind  the  organization's  attitude  toward 
Tooze  was  a  mere  failure  by  him  to  pay  "periodic 
dues"  to  Local  2288.  The  decisive  point  is  that  the 
provisos  are  inapplicable  to  the  facts  in  this  pro- 
ceeding. The  quoted  language,  as  the  Board  has 
held,  "spell(s)  out  tAvo  separate  and  distinct  limita- 
tions on  the  use  of  the  type  of  union  security  agree- 
ments xoermitted  by  the  Act"  (Union  Starch  and 
Refining  Company,  87  NLRB  779,  783,  enforced 
186  F.  2d  1008  (C.  A.  7).  The  Company  does  not 
rely  upon  a  valid  union  security  agreement  to  jus- 
tify the  discharge.  Hence,  the  provisos  have  no 
bearing  on  any  issue  in  this  case,  and  afford  no  de- 
fense to  the  Company." 


"  I  deem  it  unnecessary  to  make  findings  concern- 
ing the  Union's  real  motive  for  raising  barriers  to 
Tooze's  employment.  It  is  enough  that  the  reason 
given  Hardy  by  Matzko  was  that  Tooze  was  not  a 
mem1)er  of  the  Union,  that  the  Company  based  its 
dismissal  on  that  reason  (as  the  Company's  answer 
in  effect  concedes),  and  that  the  discharge  was  not 
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The  operative  facts  bearing  on  the  question  of  the 
legality  of  the  discharge  are  clear.  The  sum  of  the 
matter  is  that  on  November  17,  1954,  the  Union  de- 
manded of  the  Company  that  Tooze  be  discharged 
on  the  ground  that  he  was  not  a  member  of  Local 
2288;"  that  the  Company  complied  with  the  de- 
mand, and  discharged  Tooze  on  November  17,  1954 
because  he  was  not  a  member  of  the  Union ;  that  the 
discharge  was  not  authorized  by  the  terms  of  a 
valid  union  security  agreement;  that  the  Company 
because  of  the  Union's  demand,  described  above,  has 
since  refused  to  give  Tooze  unconditional  reinstate- 
ment to  his  position ;  that  by  discharging  Tooze  and 
refusing  to  reinstate  him,  the  Company  discrimi- 

grounded  upon  the  application  of  a  valid  union  se- 
curity agreement.  In  that  posture  of  the  evidence, 
whatever  hidden  motives  the  Union  had  for  its  con- 
duct cannot  affect  the  Company's  responsibility  for 
the  discrimination  it  practiced  against  Tooze.  Con- 
struction and  General  Laborers  Union,  Local  320, 
96  NLRB  118,  119. 

"  The  Union  takes  the  position  in  its  brief  "that 
there  is  no  proof  that  Matzko  held  any  representa- 
tive capacity  with  the  Respondent  Union  to  bind  it 
by  his  actions."  The  contention  lacks  merit.  On  that 
score,  one  may  note  Superintendent  Hardy's  ac- 
count of  his  dealings  with  Matzko  over  a  period  of 
some  four  years  prior  to  Tooze's  dismissal,  and  the 
undisputed  evidence  of  Tooze's  conversations  with 
Knight  and  Matzko  in  the  Union's  office.  In  short, 
there  is  ample  evidence  that  Matzko 's  demand  for 
Tooze's  discharge  was  at  least  within  the  apparent 
scope  of  the  authority  vested  by  the  Union  in 
Matzko.  Such  apparent  authority  is  enough  to  bind 
the  Union.  See  Restatement,  Agency,  Sees.  219, 
228,  233-237;  Acme  Mattress  Co.,  91  NLRB  1010, 
enforced  192  F.  2d  524  (C.  A.  7). 
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nated  against  him  and  violated  Sections  8  (a)  (1) 
and  8  (a)  (3)  of  the  Act;  that,  as  a  result  of  its 
demand,  the  Union  caused  the  Company  to  discrim- 
inate against  Tooze  in  violation  of  Section  8  (a)  (3) 
of  the  Act;  and  that  the  Union  thereby  violated 
Sections  8  (b)  (1)  (A)  and  8  (b)  (2)  of  the  Act. 

The  complaint  alleges  as  separate  violations  of 
Sections  8  (b)  (1)  (A)  and  8  (b)  (2),  respectively, 
that  the  Union  "failed  and  refused  to  give  *  *  * 
Tooze  clearance"  for  employment  with  the  Com- 
pany. The  allegation  is  amply  supported  by  the  evi- 
dence. It  is  clear  that  Local  2288  arrogated  to  itself 
the  right  to  determine  whether  the  Company  could 
employ  Tooze.  The  Union  in  effect  informed  Tooze 
as  early  as  November  3,  1954  of  its  power  to  veto 
his  employment  when  Matzko  told  the  former  that 
he  would  ''have  to  pull  (him)  off  the  job,"  if 
Tooze's  description  of  his  difficulties  in  Oregon 
turned  out  to  be  true.  Plainly,  at  least  from  the 
time  Matzko  spoke  to  Tooze  on  that  date,  the  latter 
believed  that  he  would  not  be  able  to  work  for  the 
Company  without  the  sanction  of  Local  2288.  (The 
fact  that  Tooze  was  discharged  on  November  17  is 
ample  evidence  that  the  belief  was  justified).  Tooze 
sought  that  sanction,  in  effect,  when  he  requested 
Knight,  on  or  about  November  12,  1954,  to  give  him 
a  work  permit,  and  when  he  offered  on  or  about 
November  24,  1954,  to  pay  Knight  the  dues  and  ini- 
tiation fees  required  by  Local  2288  of  new  members 
or,  in  other  words,  to  join  Local  2288.  Knight's  re- 
fusal to  issue  the  permit  and  his  rejection  of 
Tooze's  offer  to  join  Local  2288  were  in  effect  a  de- 
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nial  by  the  Union  of  its  sanction  for  Tooze's  em- 
ployment by  the  Company.  The  natural  tendency  of 
the  Union's  conduct  in  the  premises  was  to  restrain 
and  coerce  employees  in  the  exercise  of  guarantees 
accorded  them  by  Section  7  of  the  Act.  Moreover, 
in  the  light  of  the  evidence  as  a  whole,  such  conduct 
was  tantamount  to  an  attempt  to  cause  the  Com- 
pany to  discriminate  against  Tooze  in  violation  of 
Section  8  (a)  (3).  Accordingly,  the  refusal  by  the 
Union,  on  or  about  November  12  and  24,  1954,  as 
found  above,  to  give  its  sanction  for  Tooze's  em- 
ployment violated  Sections  8  (b)  (1)  (A)  and  8  (b) 
(2)  of  the  Act." 

IV.   The  effect  of  the  unfair  labor  practices 
upon  commerce 

The  respective  activities  of  the  Respondents  set 
forth  in  Section  III,  above,  occurring  in  connection 
with  the  operations  of  the  Company,  described  in 
Section  I,  above,  have  a  close,  intimate,  and  sub- 
stantial relation  to  trade,  traffic,  and  commerce 
among  the  several  states  and  tend  to  lead  to  labor 


"  Section  8  (b)  (1)  (A),  forbidding  restraint  and 
coercion  of  employees  by  labor  organizations,  con- 
tains a  proviso  that  "this  paragraph  shall  not  im- 
pair the  right  of  a  labor  organization  to  prescribe 
its  own  rules  with  respect  to  the  acquisition  or  re- 
tention of  membership  therein."  The  finding  made 
above  does  not  impair  that  right,  since  the  quoted 
proviso  does  not  excuse  practices  which,  as  in  this 
case,  are  used  by  a  union  as  instruments  to  effect 
unlawful  discrimination  in  employment.  Utah  Con- 
struction Co.,  95  NLRB  196,  206,  n.  25;  Local  153, 
UAW,  CIO,  99  NLRB  1419,  1421. 
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disputes  burdening  and  obstructing  commerce  and 
the  free  flow  of  commerce. 


V.  The  remedy 
It  has  been  found  that  the  Company  has  engaged 
in  unfair  labor  practices  violative  of  Sections  8  (a) 
(1)  and  8  (a)  (3)  of  the  Act,  and  that  the  Union 
has  engaged  in  unfair  labor  practices  in  violation 
of  Sections  8  (b)  (1)  (A)  and  8  (b)  (2)  of  the  said 
statute.  In  view  of  the  findings,  I  shall  recommend 
that  the  Respondents  cease  and  desist  from  their 
respective  unfair  labor  practices  and  take  certain 
affirmative  action  designed  to  effectuate  the  policies 
of  the  Act. 

As  it  has  been  found  that  the  Company  dis- 
charged Don  F.  Tooze  on  November  17,  1954,  and 
subsequently  refused  to  reinstate  him,  that  such 
discharge  and  refusals  to  reinstate  violated  Section 
8  (a)  (3)  of  the  Act,  and  that  the  Union  caused  the 
Company  to  discharge  Don  F.  Tooze  and  to  refuse 
to  reinstate  him  in  violation  of  Section  8  (a)  (3) 
I  shall  recommend  that  the  Company  offer  Don  F. 
Tooze  immediate  and  full  reinstatement  to  his  for- 
mer or  a  substantially  equivalent  position,"  mth- 
out  prejudice  to  his  seniority  and  other  rights  and 


"  In  accordance  with  the  Board's  past  interpreta- 
tion, the  expression  '  'former  or  substantially  equiva- 
lent position"  is  intended  to  mean  "former  position 
wherever  possible,  but  if  such  position  is  no  longer 
in  existence,  then  to  a  substantially  equivalent  posi- 
tion." See  The  Chase  National  Bank  of  the  City  of 
New  York,  San  Juan,  Puerto  Rico  Branch,  65 
NLRB  827. 
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privileges,  and  that  the  Company  and  the  Union 
jointly  and  severally  make  the  said  Don  F.  Tooze 
whole  for  any  loss  of  pay  he  may  have  suffered  by 
reason  of  the  Company's  discrimination  against 
him,  by  payment  to  him  of  a  sum  of  money  equal  to 
the  amount  of  wages  he  would  have  earned,  but  for 
his  discharge,  between  November  17,  1954  and  the 
date  of  a  proper  offer  of  reinstatement  to  him  as 
aforesaid.  Loss  of  pay  shall  be  computed  on  the 
basis  of  each  separate  calendar  quarter  or  portion 
thereof  during  the  period  from  the  date  of  the  dis- 
charge to  the  date  of  a  proper  offer  of  reinstate- 
ment. The  quarterly  periods  shall  begin  with  the 
respective  first  days  of  January,  April,  July,  and 
October.  Loss  of  pay  shall  be  determined  by  deduct- 
ing from  a  sum  equal  to  that  which  Don  F.  Tooze 
normally  would  have  earned,  but  for  the  discrimi- 
nation, in  each  such  quarter  or  portion  thereof,  his 
net  earnings,"  if  any,  in  any  other  employment  dur- 
ing that  period.  Earnings  in  one  quarter  shall  have 
no  effect  upon  the  back  pay  liability  for  any  other 
quarter.  Both  the  Company  and  the  Union  will  be 
required,  upon  reasonable  request,  to  make  avail- 
able to  the  Board  and  its  agents  all  records  perti- 
nent to  an  analysis  of  the  amount  due  as  back  pay 
and  to  the  order  for  reinstatement. 

As  it  has  been  found  that  the  Company,  in  viola- 
tion of  Section  8  (a)  (1)  of  the  Act,  has  interfered 
with,  restrained,  and  coerced  employees  in  the  exer- 
cise by  them  of  rights  guaranteed  by  Section  7  of 


"See  Crossett  Lumber  Company,  8  NLRB  440, 
for  the  applicable  construction  of  "net  earnings." 
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the  said  statute,  and  that  the  Union,  in  violation  of 
Section  8  (b)  (1)  (A),  has  restrained  and  coerced 
employees  in  the  exercise  of  such  rights,  I  shall  rec- 
ommend that  the  Company  and  the  Union  be  di- 
rected to  cease  and  desist  in  the  future  from  com- 
mitting their  said  respective  violations  of  the  Act. 
Upon  the  basis  of  the  foregoing  findings  of  fact 
and  of  the  entire  record  in  this  proceeding,  I  make 
the  following: 

Conclusions  of  Law 

1.  Lumber  and  Sawmill  Workers'  Union,  Local 
No.  2288,  AFL,  is,  and  has  been  at  all  times  mate- 
rial to  this  proceeding,  a  labor  organization  within 
the  meaning  of  Section  2  (5)  of  the  Act. 

2.  W.  B.  Jones  Lumber  Company,  Inc.  is,  and  at 
all  times  material  to  this  proceeding  has  been,  an 
employer  within  the  meaning  of  Section  2  (2)  of 
the  Act. 

3.  By  discriminating  in  regard  to  the  hire  and 
tenure  of  employment  of  Don  F.  Tooze  the  Com- 
pany has  engaged  in  unfair  labor  practices  within 
the  meaning  of  Section  8  (a)  (3)  of  the  Act. 

4.  By  interfering  mth,  and  restraining  and  co- 
ercing employees  in  the  exercise  of  rights  guaran- 
teed to  them  by  Section  7  of  the  Act,  the  Company 
has  engaged  in  imfair  labor  practices  within  the 
meaning  of  Section  8  (a)  (1)  of  the  Act. 

5.  By  attempting  to  cause,  and  by  causing,  the 
Company  to  discriminate  in  regard  to  the  hire  and 
tenure  of  employment  of  Don  F.  Tooze  in  violation 
of  Section  8  (a)  (3),  the  Union  has  engaged  in  un- 


36  National  Lador  Relations  Board  vs. 

fair  labor  practices  within  the  meaning  of  Section 
8  (b)   (2)  of  the  Act. 

6.  By  restraining  and  coercing  persons  employed 
by  the  Company  in  the  exercise  of  rights  guaran- 
teed to  them  by  Section  7  of  the  Act,  the  Union  has 
engaged  in  unfair  labor  practices  within  the  mean- 
ing of  Section  8  (b)  (1)  (A)  of  the  Act. 

7.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  commerce  within  the 
meaning  of  Sections  2  (6)  and  2  (7)  of  the  Act. 

Recommendations 

Upon  the  basis  of  the  foregoing  findings  of  fact 
and  conclusions  of  law,  and  upon  the  entire  record 
in  this  proceeding,  I  recommend  that : 

1.  W.  B.  Jones  Lumber  Company,  Inc.,  its  offi- 
cers, agents,  successors,  and  assigns,  shall: 

(1)    Cease  and  desist  from: 

(a)  Encouraging  membership  of  its  employees  in 
Lumber  and  Sawmill  Workers'  Union,  Local  2288, 
AFL,  or  any  other  labor  organization,  or  discour- 
aging membership  in  any  labor  organization,  by 
discriminatorily  discharging  its  employees  or  in  any 
other  manner  discriminating  against  them  in  regard 
to  their  hire,  tenure  or  any  other  term  or  condition 
of  employment,  except  as  authorized  by  Section  8 
(a)  (3)  of  the  Act; 

(b)  In  any  like  or  similar  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  the  right  to  self-organization,  to  form, 
join  or  assist  labor  organizations,  to  bargain  collec- 
tively through  representatives  of  their  own  choos- 
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ing,  to  engage  in  concerted  activities  for  the  pur- 
pose of  collective  bargaining  or  other  mutual  aid  or 
protection,  and  to  refrain  from  any  or  all  of  such 
activities,  except  to  the  extent  that  such  right  may 
be  affected  by  an  agreement  requiring  membership 
in  a  labor  organization  as  a  condition  of  employ- 
ment, as  authorized  in  Section  8  (a)  (3)  of  the  Act. 
(2)  Take  the  following  affirmative  action  which 
I  find  will  effectuate  the  policies  of  the  Act : 

(a)  Offer  to  Don  F.  Tooze  immediate  and  full 
reinstatement  to  his  former,  or  a  substantially 
equivalent,  position,  without  prejudice  to  his  senior- 
ity and  other  rights  and  privileges,  and  jointly  and 
severally  with  Lumber  and  Sawmill  Workers' 
Union,  Local  2288,  AFL,  make  him  whole  in  the 
manner  and  according  to  the  method  set  forth  in 
Section  V,  above,  entitled  ''The  remedy"; 

(b)  Post  in  conspicuous  places,  including  places 
where  notices  to  employees  are  customarily  posted, 
at  its  principal  place  of  business  in  Los  Angeles, 
California,  copies  of  the  notice  attached  hereto  and 
marked  Appendix  A.  Copies  of  said  notice,  to  be 
furnished  by  the  Regional  Director  for  the  Twenty- 
first  Region  of  the  Board  shall,  after  being  signed 
by  a  duly  authorized  official  representative  of  the 
Company,  be  posted  by  it  immediately  upon  receipt 
thereof  and  maintained  by  it  for  a  period  of  60  con- 
secutive days  thereafter.  Reasonable  steps  shall  be 
taken  by  the  Company  to  insure  that  said  notices 
are  not  altered,  defaced,  or  covered  by  any  other 
material ; 

(c)  Notify  the  said  Regional  Director  in  writing, 
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within  20  days  from  the  date  of  the  receipt  of  this 
Intermediate  Report  and  Recommended  Order, 
what  steps  the  said  Company  has  taken  to  comply 
with  the  foregoing  recommendations. 

2.  Lmnber  and  Sawmill  Workers'  Union,  Local 
2288,  AFL,  its  officers,  representatives,  agents,  suc- 
cessors, and  assigns,  shall: 

(1)  Cease  and  desist  from: 

(a)  Causing,  or  attempting  to  cause,  W.  B.  Jones 
Lumber  Company,  Inc.,  or  any  other  employer,  ex- 
cept as  authorized  by  Section  8  (a)  (3)  of  the  Act, 
to  discharge  employees  or  in  any  other  manner  dis- 
criminate against  them  in  regard  to  their  hire,  ten- 
ure of  employment  or  any  term  or  condition  of  em- 
ployment, because  such  employees  are  not  members 
of  the  Union; 

(b)  In  any  like  or  similar  manner  restraining  or 
coercing  employees  of  W.  B.  Jones  Lumber  Com- 
pany, Inc.,  or  of  any  other  employer,  in  the  exer- 
cise of  the  right  to  self -organization,  to  form,  join 
or  assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  to 
engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion, and  to  refrain  from  any  or  all  of  such  activi- 
ties, except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership  in 
a  labor  organization  as  a  condition  of  employment, 
as  authorized  in  Section  8  (a)  (3)  of  the  Act. 

(2)  Take  the  following  affirmative  action  which 
I  find  will  effectuate  the  policies  of  the  Act: 

(a)   Jointly  and  severally  with  W.  B.  Jones  Lum- 
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ber  Company,  Inc.  make  Don  F.  Tooze  whole  in  the 
manner  and  according  to  the  method  set  forth  in 
Section  V,  above,  entitled  "The  remedy"; 

(b)  Post  in  conspicuous  places,  including  places 
where  notices  to  members  are  customarily  posted, 
at  its  office  and  its  usual  membership  meeting  place, 
copies  of  the  notice  attached  hereto  and  marked 
Appendix  B.  Copies  of  said  notice,  to  be  furnished 
by  the  Regional  Director  for  the  Twenty-first  Re- 
gion of  the  Board,  shall,  after  being  duly  signed  by 
a  duly  authorized  representative  of  the  said  Union, 
be  posted  by  it  immediately  upon  receipt  thereof 
and  maintained  by  it  for  a  period  of  60  consecutive 
days  thereafter.  Reasonable  steps  shall  be  taken  by 
said  Union  to  insure  that  said  notices  are  not  al- 
tered, defaced,  or  covered  by  any  other  material; 

(c)  Forthwith  mail  copies  of  the  said  notice 
marked  Appendix  B  to  the  said  Regional  Director, 
after  such  copies  have  been  signed  as  provided  in 
Paragraph  2  (2)  (b)  of  these  recommendations,  for 
posting  at  the  place  of  business  of  the  Company,  if 
it  so  agrees. 

(d)  Notify  the  said  Regional  Director  in  writing, 
within  20  days  from  the  date  of  the  receipt  of  this 
Intermediate  Report  and  Recommended  Order, 
what  steps  the  said  Union  has  taken  to  comply  with 
the  foregoing  recommendations  applicable  to  it. 

It  is  further  recommended  that,  unless  or  or  be- 
fore 20  days  from  the  receipt  of  this  Intermediate 
"Report  and  Recommended  Order,  the  Company  and 
the  Union  notify  the  said  Regional  Director  in  writ- 
ing that  they  will  comply  with  the  foregoing  rec- 
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ommendations  respectively  applicable  to  them,  the 
National  Labor  Relations  Board  issue  an  order  re- 
quiring the  Respondents  to  take  the  actions  respec- 
tively required  of  them  above. 

Dated  this  18th  day  of  July,  1955. 

/s/  HERMAN  MARX, 
Trial  Examiner 

APPENDIX  A 

Notice  to  All  Employees:  Pursuant  to  the  Recom- 
mendations of  a  Trial  Examiner  of  the  Na- 
tional Labor  Relations  Board,  and  in  order  to 
effectuate  the  policies  of  the  National  Labor 
Relations  Act,  we  hereby  notify  our  employees 
that : 

We  Will  Not  encourage  membership  by  our  em- 
ployees in  Lumber  and  Sawmill  Workers'  Union, 
Local  No.  2288,  AFL,  or  any  other  labor  organiza- 
tion, or  discourage  membership  in  any  labor  organ- 
ization, by  discriminatorily  discharging  employees 
or  in  any  other  manner  discriminating  against  them 
in  regard  to  their  hire,  tenure  of  employment,  or 
any  term  or  condition  of  employment,  except  as 
authorized  by  Section  8  (a)  (3)  of  the  National 
Labor  Relations  Act. 

We  Will  Not  in  any  like  or  similar  manner  inter- 
fere with,  restrain,  or  coerce  our  employees  in  the 
exercise  of  the  right  to  self-organization,  to  form, 
join  or  assist  labor  organizations,  to  bargain  collec- 
tively through  representatives  of  their  own  choos- 
ing, to  engage  in  concerted  activities  for  the  pur- 
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pose  of  collective  bargaining  or  other  mutual  aid  or 
protection,  and  to  refrain  from  any  or  all  of  such 
activities,  except  to  the  extent  that  such  right  may 
be  affected  by  an  agreement  requiring  membership 
in  a  labor  organization  as  a  condition  of  employ- 
ment, as  authorized  in  Section  8  (a)  (3)  of  the 
National  Labor  Relations  Act. 

We  Will  offer  Don  F.  Tooze  immediate  and  full 
reinstatement  to  his  former,  or  a  substantially 
equivalent,  position  without  prejudice  to  his  senior- 
ity and  other  rights  and  privileges. 

We  Will  jointly  and  severally  with  Lumber  and 
Sa^vmill  Workers'  Union,  Local  No.  2288,  AFL, 
make  Don  F.  Tooze  whole  for  any  loss  of  pay  he 
suffered  as  a  result  of  discrimination  against  him. 

All  of  our  employees  are  free  to  become,  remain, 
or  refrain  from  becoming,  members  of  any  labor 
organization,  except  to  the  extent  that  this  right 
may  be  affected  by  an  agreement  in  conformity  with 
Section  8  (a)  (3)  of  the  National  Labor  Relations 
Act. 

W.  B.  JONES  LUMBER  COM- 
PANY, INC. 
(Employer) 


Dated 

By 


(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 
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APPENDIX  B 

Notice  to  Members  of  This  Union  and  Employees 
of  W.  B.  Jones  Lumber  Company,  Inc.  Pur- 
suant to  the  recommendations  of  a  Trial  Exam- 
iner of  the  National  Labor  Relations  Board, 
and  in  order  to  effectuate  the  policies  of  the 
National  Labor  Relations  Act,  we  hereby  give 
notice  that: 

We  Will  Not  cause,  or  attempt  to  cause,  W.  B. 
Jones  Lumber  Company,  Inc.,  or  any  other  em- 
ployer, except  in  accordance  with  Section  8  (a)  (3) 
of  the  National  Labor  Relations  Act,  to  discharge 
employees  or  in  any  other  manner  discriminate 
against  them  in  regard  to  their  hire,  tenure  of  em- 
ployment, or  any  term  or  condition  of  employment, 
because  such  employees  are  not  members  of  Lumber 
and  Sawmill  Workers'  Union  Local  No.  228,  AFL. 

We  Will  Not  in  any  like  or  similar  manner  re- 
strain or  coerce  employees  of  W.  B.  Jones  Lumber 
Company,  Inc.,  or  of  any  other  employer,  in  the  ex- 
ercise of  the  right  to  self -organization,  to  form,  join 
or  assist  labor  organizations,  to  bargain  collectively 
through  rex)resentatives  of  their  own  choosing,  to 
engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion, and  to  refrain  from  any  or  all  of  such  activi- 
ties, except  to  the  extent  that  such  right  may  be 
affected  hy  an  agreement  requiring  membership  in 
a  labor  organization  as  a  condition  of  employment, 
as  authorized  in  Section  8  (a)  (3)  of  the  National 
Labor  Relations  Act. 
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We  Will  jointly  and  severally  with  W.  B.  Jones 
Lumber  Company,  Inc.  make  Don  F.  Tooze  whole 
for  any  loss  of  pay  he  suffered  as  a  result  of  dis- 
crimination against  him. 

LUMBER  AND  SAWMILL  WORK- 
ERS' UNION,  LOCAL  No.  2288, 
AFL, 

(Labor  Organization) 


Dated , 


By. 


(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days 
from  the  date  hereof,  and  must  not  be  altered,  de- 
faced, or  covered  by  any  other  material. 

Affidavit  of  Service  and  Postal  Return  Receipts 
Attached. 


[Title  of  Board  and  Causes.] 

RESPONDENT'S  EXCEPTIONS  TO  THE 
INTERMEDIATE  REPORT 

Comes  now  the  Respondent,  Lumber  and  Sawmill 
Workers'  Union  Local  No.  2288,  AFL,  and  files 
this,  its  exceptions  to  certain  findings  and  conclu- 
sions of  the  Trial  Examiner  made  in  his  Intermedi- 
ate Report  in  the  above  matter,  as  follows. 

I. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
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Report  commencing  with  the  word  "The"  on  line 
62,  page  2  of  said  Report  and  ending  with  the  word 
"case  in  line  2  of  page  3  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

II. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''Richard"  in 
line  8  of  page  3  and  ending  with  the  word  ''affi- 
davit" in  line  62  of  page  3  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

III. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "During"  in  line 
2  of  page  3  and  ending  with  the  word  "states"  in 
line  1  of  page  4  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

IV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "In"  in  line  24 
of  page  4  and  ending  with  the  word  "inapposite" 
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in  line  57  of  page  4  of  said  Report  for  the  reason 
that  such  findings  and  conchisions  are  not  sup- 
ported by  sulDstantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

V. 
Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  coimnencing  with  the  word  "It"  in  line  59 
of  page  4  and  ending  with  the  word  ''case"  in  line 
64  of  page  4  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

VI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "I"  in  line  1 
of  page  5  and  ending  with  the  word  "Act"  in  line 
4  of  page  5  of  said  Report  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

VII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "After"  in  line 
15  of  page  6  and  ending  with  the  word  "accurate" 
in  line  18  of  page  6  of  said  Report  for  the  reason 
that   such  findings   and   conclusions   are   not   sup- 
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ported  by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

VIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Later"  in  line 

20  of  page  6  and  ending  with  the  word  "Knight" 
in  line  21  of  page  6  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

IX. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Tooze"  in  line 

21  of  page  6  and  ending  with  the  word  ''conversa- 
tion" in  line  25  of  page  6  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

X. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''Knight"  in 
line  25  of  page  6  and  ending  with  the  word  "per- 
mit" in  line  28  of  page  6  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by   substantial   evidence   on  the  record 
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considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

XI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "On"  in  line  31 
of  page  6  and  ending  with  the  word  ''permit"  in 
line  32  of  page  6  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''He"  in  line 
32  of  page  6  and  ending  with  the  word  "permit" 
in  line  34  of  page  6  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Matzko"  in 
line  34  of  page  6  and  ending  with  the  word  "Tooze" 
in  line  35  of  page  6  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 
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XIV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  * 'Knight"  in 
line  35  of  page  6  and  ending  with  the  word  * 'stand- 
ing" in  line  37  of  page  6  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

XV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Knight"  in  line 
37  of  page  6  and  ending  with  the  word  "docum- 
ments"  in  line  38  of  page  6  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

XVI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "One"  in  line  38 
of  x^age  6  and  ending  with  the  word  * 'proceeding" 
in  line  44  of  page  6  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 
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XVII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line  44 
of  page  6  and  ending  with  the  word  "again"  in  line 
49  of  page  6  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as 
a  whole  and  are  contrary  to  the  law  of  the  case. 

XVIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Knight"  in 
line  49  of  page  6  and  ending  with  the  word  ^'con- 
versation" in  line  52  of  page  6  of  said  Report  for 
the  reason  that  such  findings  and  conclusions  are 
not  supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  laws 
of  the  case. 

XIX. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''Unlike"  in 
line  52  of  page  6  and  ending  with  the  word  "per- 
mit" in  line  53  of  page  6  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

XX. 

Respondent  excepts  to  the  findings  and  conclu- 
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sions  of  the  Trial  Examiner  in  Ms  Intermediate 
Report  commencing  with  the  word  "Tooze"  in  line 
56  of  page  6  and  ending  with  the  word  "below"  in 
line  62  of  page  6  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

XXI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Matzko"  in 
line  1  of  page  7  and  ending  with  the  word  "matter" 
in  line  3  of  page  7  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XXII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Tooze"  in  line 
4  of  page  7  and  ending  with  the  word  "job"  in  line 
6  of  x^age  7  of  said  Report  for  the  reason  that  such 
findings  and  conclusions  are  not  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

XXIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Hardy"  in  line 
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6  of  page  7  and  ending  with  the  word  "necessary" 
in  line  10  of  page  7  of  said  Report  for  the  reason 
that  such  findings  and  conchisions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XXIV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "During"  in 
line  11  of  page  7  and  ending  with  the  word  "Tooze" 
in  line  14  of  page  7  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XXV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "On"  in  line  16 
of  page  7  and  ending  with  the  word  "above"  in  line 
22  of  page  7  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

XXVI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Tooze"  in  line 
24  of  page  7  and  ending  with  the  word  "Board"  in 
line  31  of  page  7  of  said  Report  for  the  reason 
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that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XXVII. 
Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "On"  in  line  33 
of  page  7  and  ending  with  the  word  ''keep"  in  line 
35  of  page  7  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported 
by  substantial  evidence  on  the  record  considered 
as  a  whole  and  are  contrary  to  the  law  of  the  case. 

XXVIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Jones"  in  line 
35  of  page  7  and  ending  with  the  word  "Jones"  in 
line  37  of  page  7  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XXIX. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "During"  in 
line  37  of  page  7  and  ending  with  the  word  "sug- 
gestion" in  line  42  of  page  7  of  said  Report  for 
the  reason  that  such  findings  and  conclusions  are 
not  supported  by  substantial  evidence  on  the  record 
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considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

XXX. 
Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line 
46  of  page  7  and  ending  with  the  word  "both"  in 
line  47  of  page  7  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

XXXI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "It"  in  line  47 
of  page  7  and  ending  with  the  word  "demand"  in 
line  51  of  page  7  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

XXXII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Rex^ort  commencing  with  the  word  "Tooze"  in  line 
52  of  page  7  and  ending  with  the  word  "company" 
in  line  63  of  page  7  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 
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XXXIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Tooze"  in  line 
1  of  page  8  and  ending  with  the  word  "office"  in 
line  1  of  page  8  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

XXXIV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''He"  in  line  2 
of  page  8  and  ending  with  the  word  "indisposed" 
in  line  3  of  page  8  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XXXV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Tooze"  in  line 
3  of  page  8  and  ending  with  the  word  "them"  in 
line  5  of  page  8  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported 
by  substantial  evidence  on  the  record  considered 
as  a  whole  and  are  contrary  to  the  law  of  the  case. 
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XXXVI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "At"  in  line  5 
of  page  8  and  ending  with  the  word  * 'union"  in 
line  12  of  page  8  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XXXVII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''In"  in  line  12 
of  page  8  and  ending  with  the  word  "office"  in  line 
21  of  page  8  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

XXXVIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Third"  in  line 
47  of  page  8  and  ending  with  the  word  "union" 
in  line  1  of  page  9  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XXXIX. 

Respondent  excepts  to  the  findings  and  conclu- 
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sions  of  the  Trial  Examiner  in  his  Intermediate 
Eeport  commencing  with  the  word  ''Jones"  in  line 
52  of  page  8  and  ending  with  the  word  "offers"  in 
line  60  of  page  8  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported  by- 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  law  of  the  case. 

XL. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line 
8  of  page  9  and  ending  with  the  word  "Respond- 
ents" in  line  9  of  page  9  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

XLI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
ReiDort  commencing  with  the  word  "It"  in  line  12 
of  page  9  and  ending  with  the  word  ''exists"  in 
line  12  of  page  9  of  said  Report  for  the  reason  that 
such  findings  and  conclusions  are  not  supported 
by  substantial  evidence  in  the  record  considered  as 
a  whole  and  are  contrary  to  the  law  of  the  case. 

XLII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "the"  in  line 


W.  B.  Jones  Lumber  Co.,  Inc.,  et  al  57 

14  of  page  9  and  ending  with  the  word  "discharge'^ 
in  line  16  of  page  9  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XLIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''Be"  in  line 
23  of  page  9  and  ending  with  the  word  ''Oregon" 
in  line  26  of  page  9  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XLIV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Actually"  in 
line  46  of  page  9  and  ending  with  the  word  "pro- 
ceeding" in  line  49  of  page  9  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

XLV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Even"  in  line 
50  of  page  9  and  ending  with  the  word  "dismissal" 
in  line  60  of  page  9  of  said  Report  for  the  reason 
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that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  e\T.dence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XL  VI. 

Respondent  excei)ts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Rejoort  commencing  with  the  word  "The"  in  line 
7  of  page  10  and  ending  with  the  word  "proceed- 
ing" in  line  8  of  page  10  of  said  Report  for  the  rea- 
son that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XL  VII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line 
17  of  page  10  and  ending  with  the  word  "Act"  in 
line  29  of  page  10  of  said  Rex)ort  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  e^adence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

XLVIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line 
32  of  page  10  and  ending  with  the  word  "Com- 
pany" in  line  34  of  page  10  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by   substantial  evidence   on  the   record 
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considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

XLIX. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line 
34  of  page  10  and  ending  with  the  word  "Tooze" 
in  line  37  of  page  10  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

L. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''The"  in  line 
37  of  page  10  and  ending  with  the  word  'true"  in 
line  3  of  page  11  of  said  Rex3ort  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "It"  in  line 
40  of  page  10  and  ending  vdth  the  word  "agree- 
ment" in  line  45  of  page  10  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 
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LII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''In"  in  line 
45  of  page  10  and  ending  with  the  word  "Tooze" 
in  line  47  of  page  10  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line 
51  of  page  10  and  ending  with  the  word  "merit" 
in  line  51  of  page  10  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LIV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "On"  in  line 
51  of  page  10  and  ending  with  the  word  "office" 
in  line  55  of  page  10  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LV. 

Respondent  excepts  to  the  findings  and  conclu- 
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sions  of  the  Trial  Examiner  in  his  Intermediate 
Rei:)ort  commencing  with  the  word  ''In"  in  line  55 
of  page  10  and  ending  with  the  word  "Union"  in 
line  58  of  page  10  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  in  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LVI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Plainly"  in 
line  3  of  page  11  and  ending  with  the  word  ''Local 
2288"  in  line  5  of  page  11  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

LVII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line  5 
of  page  11  and  ending  with  the  word  "justified"  in 
line  7  of  page  11  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LVIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report   commencing   with   the  word   "Knight"   in 
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line  11  of  page  11  and  ending  with  the  word  "Com- 
pany" in  line  13  of  page  11  of  said  Report  for  the 
reason  that  such  findings  are  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

LIX. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line  13 
of  page  11  of  said  Report  and  ending  with  the 
word  "Act"  in  line  16  of  page  11  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LX. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "Moreover"  in 
line  16  of  page  11  and  ending  with  the  word  "Act" 
in  line  21  of  page  11  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  ''The"  in  line  26 
of  page  11  and  ending  with  the  word  "commerce" 
in  line  31  of  page  11  of  said  Report  for  the  reason 
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that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "It"  in  line 
36  of  page  11  and  ending  with  the  word  "Act"  in 
line  41  of  page  11  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "As"  in  line  43 
of  page  11  and  ending  with  the  word  "reinstate- 
ment" in  line  19  of  page  12  of  said  Report  for  the 
reason  that  such  findings  and  conclusions  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  contrary  to  the  law 
of  the  case. 

LXIV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "The"  in  line  55 
of  page  11  and  ending  with  the  word  ' 'employment" 
in  line  58  of  page  11  of  said  Report  for  the  reason 
that   such  findings   and  conclusions   are   not   sup- 
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ported  by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXV. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "As"  in  line  21 
of  page  12  and  ending  with  the  word  "Act"  in 
line  27  of  page  12  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXVI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "1.  Lumber"  in 
line  34  of  i)age  12  and  ending  with  the  word  "Act" 
in  line  36  of  page  12  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXVII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "3.  By"  in  line 
43  of  page  12  and  ending  with  the  word  "Act"  in 
line  45  of  page  12  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
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sidered  as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXVIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "4.  By"  in  line 
47  of  page  12  and  ending  with  the  word  ^^act"  in 
line  50  of  page  12  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXIX. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "5.  By"  in  line 
1  of  page  13  and  ending  with  the  word  ''Act"  in 
line  4  of  page  13  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXX 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "6.  By"  in  line 
6  of  page  13  and  ending  with  the  word  "Act"  in 
line  9  of  page  13  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 
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LXXI. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "7.  The"  in  line 
10  of  page  13  and  ending  with  the  word  "Act"  in 
line  12  of  page  13  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXXII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  with  the  word  "2.  Lumber"  in 
line  6  of  page  14  and  ending  with  the  word  "it" 
in  line  55  of  page  14  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

LXXIII. 

Respondent  excepts  to  the  findings  and  conclu- 
sions of  the  Trial  Examiner  in  his  Intermediate 
Report  commencing  mth  the  word  "It"  in  line  1 
of  page  15  and  ending  with  the  word  "above"  in 
line  7  of  page  15  of  said  Report  for  the  reason 
that  such  findings  and  conclusions  are  not  sup- 
ported by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  are  contrary  to  the  law  of 
the  case. 

Having  duly  excepted,  respondent  prays  that  the 


W.  B.  Jones  Lwriber  Co.,  Inc.,  et  al  67 

complaint  in  these  matters  be  dismissed  in  their 
entirety. 

Respectfully  submitted, 

ARTHUR  GARRETT 
&  JAMES  M.  NICOSON, 
/s/  By   ARTHUR  GARRETT, 

Attorneys  for  Respondent. 


United  States  of  America 
Before  the  National  Labor  Relations  Board 
Case  No.  21-CA-2116 
W.  B.  JONES  LUMBER  COMPANY,  INC. 

and 
DON  F.  TOOZE,  An  Individual 

Case  No.  21-CB-671 

LUMBER    AND    SAWMILL    WORKERS' 
UNION  LOCAL  No.  2288,  AFL 

and 

DON  F.  TOOZE,  An  Individual 

DECISION  AND  ORDER 

On  July  18,  1955,  Trial  Examiner  Herman  Marx 
issued  his  Intermediate  Report  in  the  above-entitled 
consolidated  proceedings,  finding  that  the  Respond- 
ents had  engaged  in  and  were  engaging  in  certain 
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unfair  labor  practices,  and  recoimnending  that  the 
Respondents  cease  and  desist  therefrom  and  take 
certain  affirmative  action,  as  set  forth  in  the  copy  of 
the  Intermediate  Report  attached  hereto.  There- 
after, the  Respondent  Union  filed  exceptions  to  the 
Intermediate  Report  and  a  supporting  brief. 

The  Board  has  reviewed  the  rulings  made  by  the 
Trial  Examiner  at  the  hearing  and  finds  that  no 
prejudicial  error  was  coimnitted.  The  rulings  are 
hereby  affirmed.  The  Board  has  considered  the  In- 
termediate Report,  the  exceptions  and  brief,  and  the 
entire  record  in  these  cases  and  hereby  adopts  the 
findings,  conclusions  and  recommendations  of  the 
Trial  Examiner^  except  as  modified  herein.^ 


^  We  find  no  merit  in  the  contention  of  the  Re- 
spondent Union  that  the  record  does  not  contain 
sufficient  reliable  evidence  to  establish  that  the  op- 
erations of  the  Respondent  Employer  satisfy  the 
Board's  minimum  standards  for  the  assertion  of 
jurisdiction.  See  Amalgamated  Meat  Cutters  and 
Butcher  Workmen,  81  NLRB  1051. 

^  The  Trial  Examiner  recommended  that  the  Re- 
spondents be  ordered  to  cease  and  desist  from  in 
any  like  or  similar  manner  infringing  upon  the 
rights  of  employees  as  guaranteed  by  the  Act.  Be- 
cause we  believe  that  a  discriminatory  discharge 
goes  to  the  very  heart  of  the  Act  and  because  we 
believe  that  the  Respondents'  repeating  the  commis- 
sion of  the  violations  involved  herein  in  the  future 
may  be  anticipated  by  reason  of  the  conduct  of  the 
Respondents  herein,  we  shall  order  that  Respond- 
ents cease  and  desist  from  in  any  manner  infring- 
ing upon  the  rights  of  employees  as  guaranteed  by 
the  Act.  N.L.R.B.  v.  Entwistle  Mfg.  Co.,  120  F.  2d 
532,  536  (C.  A.  4). 
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ORDER 

Upon  the  entire  record  in  these  cases  and  pursu- 
ant to  Section  10  (c)  of  the  National  Labor  Rela- 
tions Act,  as  amended,  the  National  Labor  Rela- 
tions Board  hereby  orders  that: 

1.  W.  B.  Jones  Lumber  Company,  Inc.,  its  offi- 
cers, agents,  successors,  and  assigns,  shall: 

(1)    Cease  and  desist  from: 

(a)  Encouraging  membership  of  its  employees  in 
Lumber  and  Sawmill  Workers^  Union,  Local  2288, 
AFL,  or  any  other  labor  organization,  or  discour- 
aging membership  in  any  labor  organization,  by 
discriminatorily  discharging  its  employees  or  in  any 
other  manner  discriminating  against  them  in  regard 
to  their  hire,  tenure  or  any  other  term  or  condition 
of  emplojniient,  except  as  authorized  by  Section  8 
(a)  (3)  of  the  Act; 

(b)  In  any  other  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  the  right  to  self -organization,  to  form,  join  or 
assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  to 
engage  in  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protec- 
tion, and  to  refrain  from  any  or  all  of  such  activi- 
ties, except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership  in 
a  labor  organization  as  a  condition  of  employment, 
as  authorized  in  Section  8  (a)  (3)  of  the  Act. 

2.  Take  the  following  affirmative  action  which 
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the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  Don  F.  Tooze  immediate  and  full 
reinstatement  to  his  former,  or  a  substantially 
equivalent  position,  without  prejudice  to  his  senior- 
ity and  other  rights  and  privileges,  and  jointly  and 
severally  with  Lumber  and  Sawmill  Workers' 
Union,  Local  2288,  AFL,  make  him  whole  in  the 
manner  and  according  to  the  method  set  forth  in 
Section  V  of  the  Intermediate  Report  and  entitled 
**The  remedy"; 

(b)  Preserve  and  make  available  to  the  Board 
or  its  agents  upon  request,  for  examination  and 
copying,  all  payroll  records,  social-security  payment 
records,  time  cards,  personnel  records  and  reports, 
and  all  other  records  necessary  to  analyze  the 
amounts  of  back  pay  due  and  the  rights  of  employ- 
ment under  the  terms  of  this  Order; 

(c)  Post  in  conspicuous  places,  including  places 
where  notices  to  employees  are  customarily  posted, 
at  its  principal  place  of  business  in  Los  Angeles, 
California,  copies  of  the  notice  attached  hereto  as 
Appendix  A.^  Copies  of  said  notice,  to  be  furnished 
by  the  Regional  Director  for  the  Twenty-first  Re- 
gion of  the  Board  shall,  after  being  signed  by  a 
duly  authorized  official  representative  of  the  Com- 
pany,  be   posted  by  it  immediately  upon  receipt 


^  In  the  event  this  Order  is  enforced  by  decree  of 
a  United  States  Court  of  Appeals  there  shall  be  in- 
serted before  the  words,  '^A  Decision  and  Order" 
the  words  "A  Decree  of  the  United  States  Court  of 
Appeals,  Enforcing  an  Order." 
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thereof  and  maintained  by  it  for  a  period  of  60  con- 
secutive days  thereafter.  Reasonable  steps  shall  be 
taken  by  the  Company  to  insure  that  said  notices 
are  not  altered,  defaced,  or  covered  by  any  other 
material ; 

(d)  Notify  the  said  Regional  Director  in  writing 
within  10  days  from  the  date  of  this  Order,  what 
steps  the  said  Company  has  taken  to  comply  with 
the  foregoing. 

2.  Lumber  and  Sawmill  Workers'  Union,  Local 
2288,  AFL,  its  officers,  representatives,  agents,  suc- 
cessors, and  assigns,  shall: 

(1)    Cease  and  desist  from: 

(a)  Causing,  or  attempting  to  cause,  W.  B.  Jones 
Lumber  Company,  Inc.,  or  any  other  employer,  ex- 
cept as  authorized  by  Section  8  (a)  (3)  of  the  Act, 
to  discharge  employees  or  in  any  other  manner  dis- 
criminate against  them  in  regard  to  their  hire,  ten- 
ure of  employment  or  any  term  or  condition  of  em- 
ployment, because  such  employees  are  not  members 
of  the  Union; 

(b)  In  any  other  manner  restraining  or  coercing 
employees  of  W.  B.  Jones  Liunber  Company,  Inc., 
or  of  any  other  employer,  in  the  exercise  of  the 
right  to  self -organization,  to  form,  join  or  assist 
labor  organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  to  engage  in 
concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection,  and 
to  refrain  from  any  or  all  of  such  activities,  except 
to  the  extent  that  such  rights  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  organi- 
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zation  as  a  condition  of  employment,  as  authorized 
in  Section  8  (a)  (3)  of  the  Act. 

(2)  Take  the  following  affirmative  action  which 
the  Board  finds  \^411  effectuate  the  policies  of  the 
Act: 

(a)  Xotify  W.  B.  Jones  Lumber  Company,  Inc., 
Los  Angeles,  California,  and  Don  F.  Tooze,  in  writ- 
ing, that  it  has  no  objection  to  the  employment  by 
the  Company  of  the  said  Don  F.  Tooze  and  request 
the  Respondent  Company  to  offer  Don  F.  Tooze 
immediate  and  full  reinstatement  to  his  former  or 
substantially  equivalent  position  without  prejudice 
to  his  seniority  and  other  rights  and  privileges ; 

(b)  Jointly  and  severally  with  VT.  D.  Jones  Liun- 
ber  Company,  Inc.  make  whole  Don  F.  Tooze  in  the 
manner  and  according  to  the  method  set  forth  in 
Section  V  of  the  Intermediate  Report  entitled  "The 
Remedy"; 

(c)  Post  in  conspicuous  places,  including  places 
where  notices  to  members  are  customarily  posted,  at 
its  office  and  its  usual  membership  meeting  place, 
copies  of  the  notice  in  the  form  attached  hereto  as 
Appendix  B.^  Copies  of  said  notice,  to  be  furnished 
by  the  Regional  Director  for  the  Twenty-first  Re- 
gion of  the  Board,  shall,  after  being  duly  signed  by 
a  duly  authorized  representative  of  the  said  L^nion, 
be  posted  by  it  inmiediately  ui:)on  receipt  thereof 


'  In  the  event  this  Order  is  enforced  by  decree  of 
a  United  States  Court  of  Appeals  there  shall  be  in- 
serted before  the  words,  "A  Decision  and  Order" 
the  words  "A  Decree  of  the  United  States  Court  of 
Appeals,  Enforcing  an  Order." 
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and  maintained  by  it  for  a  period  of  60  consecutive 
days  thereafter.  Reasonable  stex^s  shall  be  taken  by 
said  Union  to  insure  that  said  notices  are  not  al- 
tered, defaced,  or  covered  by  any  other  material ; 

(d)  Forthwith  mail  copies  of  the  said  notice 
marked  Appendix  B  to  the  said  Regional  Director, 
after  such  copies  have  been  signed  as  provided  in 
Paragraph  2  (2)  (c)  of  this  Order,  for  posting  at 
the  place  of  business  of  the  Company,  if  it  so 
agrees ; 

(e)  Notify  the  said  Regional  Director  in  writing, 
within  10  days  from  the  date  of  this  Order,  what 
steps  the  said  Union  has  taken  to  comply  with  the 
foregoing. 

Dated,  Washington,  D.  C,  Oct.  14,  1955. 

[Seal]         PHILIP  RAY  RODGERS, 
Acting  Chairman, 
ABE  MURDOCK,  Member, 
IVAR  H.  PETERSON,  Member, 


BOYD  LEEDOM,  Meml3er 


National  Labor  Relations  Board 

[Note:  Appendix  A  and  B  are  the  same  as 
those  set  out  at  pages  40-43  except  for  the  words 
"Pursuant  to  A  Decision  and  Order.] 

Affidavit  of  Service  by  Mail  and  Postal  Return 
Receipts  Attached. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  15172 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

W.  B.  JONES  LUMBER  COMPANY,  INC.  and 
LUMBER  AND  SAWMILL  WORKERS' 
UNION,  LOCAL  2288,  AFL,    Respondents. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS   BOARD 

The  National  Labor  Relations  Board,  by  its  Ex- 
ecutive Secretary,  duly  authorized  by  Section 
102.84,  Rules  and  Regulations  of  the  National  La- 
bor Relations  Board — Series  6,  as  amended,  hereby 
certifies  that  the  documents  annexed  hereto  consti- 
tute a  full  and  accurate  transcript  of  the  entire 
record  of  a  consolidated  proceeding  had  before  said 
Board,  entitled,  "W.  B.  Jones  Lumber  Company, 
Inc.  and  Don  F.  Tooze,  an  Individual";  and  "Lum- 
ber and  Sawmill  Workers'  Union  Local  No.  2288, 
AFL  and  Don  F.  Tooze,  an  Individual,"  the  same 
being  known  as  Case  Nos.  21-CA-2116  and  21-CB- 
671  respectively  before  said  Board,  such  transcript 
includes  the  pleadings  and  testimony  and  evidence 
upon  which  the  order  of  the  Board  in  said  consoli- 
dated proceeding  was  entered,  and  includes  also  the 
findings  and  order  of  the  Board. 
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Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

1.  Stenographic  transcript  of  testimony  taken 
before  Trial  Examiner  Herman  Marx  on  May  9, 
10,  25,  26,  and  27,  1955,  together  with  all  exhibits 
introduced  in  evidence  and  rejected  exhibit. 

2.  Trial  Examiner  Marx's  Order  to  Show  Cause 
dated  July  5,  1955,  together  with  affidavit  of  service 
and  United  States  Post  Office  return  receipts 
thereof. 

3.  Letter  dated  July  7,  1955  from  counsel  for 
Respondent  Lumber  and  Sawmill  Workers'  Union, 
Local  2288,  AFL,  (hereinafter  called  respondent 
Union)  objecting  to  issuance  of  Trial  Examiner's 
Order  to  Show  Cause. 

4.  General  Counsel's  Return  and  Answer  to  Or- 
der to  Show  Cause  and  Argument  in  Support  of 
the  Order,  dated  July  7,  1955. 

5.  Copy  of  Trial  Examiner  Marx's  Intermediate 
Report  and  Recommended  Order  (annexed  to  item 
7  hereof)  ;  and  copy  of  Order  transferring  case  to 
the  National  Labor  Relations  Board,  both  issued  on 
July  18,  1955,  together  with  affidavit  of  service  and 
United  States  Post  Office  return  receipts  thereof. 

6.  Respondent  Union's  exceptions  to  the  Inter- 
mediate Report  received  by  the  Board  on  August 
9,  1955. 


76  National  Labor  Relations  Board  vs. 

7.  Copy  of  Decision  and  Order  issued  by  the  Na- 
tional Labor  Relations  Board  on  October  14,  1955, 
with  copy  of  Intermediate  Report  annexed,  together 
with  affidavit  of  service  and  United  States  Post 
Office  return  receipts  thereof. 

In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
his  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  city  of  Washington,  District 
of  Columbia,  this  27th  day  of  July,  1956. 

[Seal]        /s/  FRANK  M.  KLEILER, 

Executive  Secretary,  National 
Labor  Relations  Board 


[Endorsed]:  No.  15172.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  National  Labor  Re- 
lations Board,  Petitioner,  vs.  W.  B.  Jones  Lumber 
Company,  Inc.  and  Lumber  and  Sawmill  Workers' 
Union,  Local  2288,  AFL,  Respondents.  Petition  for 
Enforcement  of  an  Order  of  the  National  Labor 
Relations  Board. 

Filed:  July  31,  1956. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  15172 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

V. 

W.  B.  JONES  LUMBER  COMPANY,  INC.  and 
LUMBER  AND  SAWMILL  ¥/ORKERS' 
UNION,  LOCAL  2288,  AFL,    Respondents. 

PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant  to 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.  S.  C,  Sees.  151,  et  seq.),  hereinafter 
called  the  Act,  respectfully  petitions  this  Court  for 
the  enforcement  of  its  order  against  Respondents, 
W.  B.  Jones  Lumber  Company,  Inc.  (hereinafter 
called  Respondent  Company),  its  officers,  agents, 
successors,  and  assigns,  and  Lumber  and  Sawmill 
Workers'  Union,  Local  2288,  AFL  (hereinafter 
called  Respondent  Union),  its  officers,  representa- 
tives, agents,  successors,  and  assigns.  The  consoli- 
dated proceeding  resulting  in  said  order  is  known 
upon  the  records  of  the  Board  as  "W.  B.  Jones 
Lumber  Company,  Inc.  and  Don  F.  Tooze,  an  Indi- 
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vidual,  Case  No.  21-CA-2116;  Lumber  and  Sawmill 
Workers'  Union  Local  No.  2288,  AFL  and  Don  F. 
Tooze,  an  Individual,  Case  No.  21-CB-671." 

In  support  of  this  petition  the  Board  respectfully 
shows : 

(1)  Respondent  Company  is  a  California  corpo- 
ration engaged  in  business  in  the  State  of  Califor- 
nia and  Respondent  Union  is  a  labor  organization 
engaged  in  promoting  and  protecting  the  interests 
of  its  members  in  the  State  of  California,  within 
this  judicial  circuit  where  the  unfair  labor  prac- 
tices occurred.  This  Court  therefore  has  jurisdic- 
tion of  this  petition  by  virtue  of  Section  10  (e)  of 
the  National  Labor  Relations  Act,  as  amended. 

(2)  Upon  due  proceedings  had  before  the  Board 
in  said  matter,  the  Board  on  October  14,  1955,  duly 
stated  its  findings  of  fact  and  conclusions  of  law, 
and  issued  an  Order  directed  to  the  Respondent 
Company,  its  officers,  agents,  successors,  and  as- 
signs, and  to  the  Respondent  Union,  its  officers, 
representatives,  agents,  successors,  and  assigns.  On 
the  same  date,  the  Board's  Decision  and  Order  was 
served  upon  Respondents  by  sending  copies  thereof 
postpaid,  bearing  Government  frank,  by  registered 
mail,  to  Respondents'  Counsel. 

(3)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  as  amended,  the  Board  is  cer- 
tifying and  filing  with  this  Court  a  transcript  of 
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the  entire  record  of  the  consolidated  proceeding  be- 
fore the  Board  upon  which  the  said  Order  was  en- 
tered, which  transcript  includes  the  pleadings,  tes- 
timony and  evidence,  finding  of  fact,  conclusions  of 
law,  and  the  Order  of  the  Board  sought  to  be  en- 
forced. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  peti- 
tion and  transcript  to  be  served  upon  Respondents 
and  that  this  Court  take  jurisdiction  of  the  proceed- 
ing and  of  the  questions  determined  therein  and 
make  and  enter  upon  the  pleadings,  testimony  and 
evidence,  and  the  proceedings  set  forth  in  the  tran- 
script and  upon  the  Order  made  thereupon  a  decree 
enforcing  in  whole  said  Order  of  the  Board,  and 
requiring  Respondent  Company,  its  officers,  agents, 
successors,  and  assigns,  and  Respondent  Union,  its 
officers,  representatives,  agents,  successors,  and  as- 
signs, to  comply  therevdth. 

Dated  at  Washington,  D.  C,  this  22nd  day  of 
June,  1956. 

/s/  MARCEL  MALLET-PREVOST, 

Assistant  General  Counsel,  National 
Labor  Relations  Board 

[Endorsed]:  Filed  June  25,  1956.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  OF  LUMBER  AND  SAWMILL 
WORKERS'  UNION  LOCAL  2288,  AFL,  TO 
PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD 

Comes  now  Lumber  and  Sawmill  Workers'  Union 
Local  2288,  AFL,  hereinafter  referred  to  as  Re- 
spondent Union,  and  for  itself  and  no  other  files 
this  its  answer  to  the  petition  of  the  National  La- 
bor Relations  Board  for  enforcement  of  an  order  of 
the  National  Labor  Relations  Board,  and  admits, 
denies  and  alleges,  as  follows: 

I. 

Answering  Paragraph  (1)  of  the  petition,  Re- 
spondent Union  admits  that  it  is  a  labor  organization 
engaged  in  promoting  and  protecting  the  interests 
of  its  members  in  the  State  of  California  within 
this  judicial  circuit,  but  denies  generally  and  spe- 
cifically that  Respondent  Union  committed  any  un- 
fair labor  practices  within  this  or  any  other  judi- 
cial district,  or  that  Respondent  Union  has  com- 
mitted any  unfair  labor  practices  of  any  nature. 
Respondent  Union  denies  that  by  virtue  of  Section 
10  (e)  of  the  National  Labor  Relations  Act  as 
amended  this  court  has  jurisdiction  of  these  pro- 
ceedings. Respondent  Union  admits  that  W.  B. 
Jones  Lumber  Company,  Inc.  is  a  California  corpo- 
ration engaged  in  business  in  the  State  of  Cali- 
fornia. 
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II. 

Answering  Paragraph  (2)  of  the  Petition,  Re- 
spondent Union  denies  that  due  proceedings  were 
had  before  the  National  Labor  Relations  Board. 
Respondent  Union  admits  that  on  or  about  October 
14,  1955  the  National  Labor  Relations  Board  issued 
a  purported  Findings  of  Pact  and  Conclusions  of 
Law,  and  a  purported  Order  directed  to  Respond- 
ent Union,  its  officers,  representatives,  agents,  suc- 
cessors and  assigns,  but  Respondent  Union  denies 
that  either  the  purjoorted  Findings  of  Fact,  Conclu- 
sions of  Law,  or  the  purported  Order  were  or  are 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole,  and  Respondent  Union  avers 
that  the  purported  Conclusions  of  Law  and  the  pur- 
ported Order  were  and  are  erroneous  and  are  con- 
trary to  the  law  of  the  case. 

Respondent  Union  admits  that  the  purported  De- 
cision and  Order,  Findings  of  Fact  and  Conclusions 
of  Law  were  served  upon  Respondent  Union. 

III. 

Answering  Paragraph  (3)  of  the  Petition,  Re- 
spondent Union  avers  that  it  is  mthout  information 
or  knowledge  upon  which  to  form  a  belief  as  to  the 
allegations  of  said  paragraph,  and  basing  its  an- 
swer on  that  ground  denies  each  and  every  allega- 
tion therein  contained. 

IV. 
Affirmatively,  Respondent  Union  alleges: 
1.  That  the  National  Labor  Relations  Board  does 
not  have  jurisdiction  over  the  Respondent  Union  or 
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the  subject  matter  of  the  purported  Decision  and 
Order. 

2.  That  Respondent  Union  has  not  committed 
any  unfair  labor  practices. 

3.  That  the  purported  Findings  of  Fact,  Conclu- 
sions of  Law  and  Order  are  not  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a 
whole. 

4.  That  the  purported  Findings  of  Fact,  Conclu- 
sions of  Law  and  the  purported  Order  are  each  and 
all  contrary  to  law. 

Wherefore,  having  fully  answered.  Respondent 
Union  prays  that  the  petition  be  denied,  that  the 
Court  make  and  enter  an  Order  setting  aside  in  full 
the  purported  Order  of  the  National  Labor  Rela- 
tions Board. 

ARTHUR  GARRETT  and 
JAMES  M.  NICOSON, 

/s/  By   ARTHUR  GARRETT, 

Attorneys  for  Respondent 
Union 

Certificate  of  Service  Attached. 

[Endorsed]:  Piled  July  16,  1956.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
RESPONDENT  UNION,  LUMBER  AND 
SAWMILL  WORKERS'  UNION  LOCAL 
No.  2288,  AFL,  INTENDS  TO  RELY 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals,  for  the  Ninth  Circuit : 

In  concurrence  with  the  rules  of  this  Court,  Re- 
spondent Union,  Lumber  and  Sawmill  Workers' 
Union  Local  No.  2288,  AFL,  for  itself  and  no  other 
hereby  states  the  following  points  upon  which  it 
intends  to  rely  herein. 

1.  The  National  Labor  Relations  Board  does  not 
have  jurisdiction  over  the  Respondent  Union,  Lum- 
ber and  Sa^vmill  Workers'  Union  Local  No.  2288, 
AFL. 

2.  That  the  proceedings  before  the  National  La- 
bor Relations  Board  were  unconstitutional,  null  and 
void,  in  that  they  deprived  Respondent  Union, 
Lumber  and  Sawmill  Workers'  Union  Local  No. 
2288,  AFL,  of  its  rights  guaranteed  to  it  by  the 
Fifth  Amendment  to  the  Constitution  of  the  United 
States. 

3.  That  the  National  Labor  Relations  Board's 
Findings  of  Fact  and  Conclusions  of  Law  that  Re- 
spondent Union  has  committed  unfair  labor  prac- 
tices are  not  supported  by  substantial  evidence  on 
the  record  considered  as  a  whole  and  therefore  are 
void  and  of  no  effect.  That  the  National  Labor  Re- 
lations  Board's   Order   issued  herein   is   not   sup- 
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ported  by  substantial  evidence  on  the  record  con- 
sidered as  a  whole  and  is  therefore  of  no  effect  and 
void. 

4.  That  the  National  Labor  Relations  Board's 
Findings  of  Fact,  Conclusions  of  Law  and  Order 
issued  herein  are  contrary  to  law. 

5.  That  the  National  Labor  Relations  Board's 
Findings  of  Fact,  and  Conclusions  of  Law  that  Re- 
spondent Union  engaged  in  conduct  in  violation  of 
Section  8  (b)  (2)  and  Section  8  (b)  (1)  (A)  of  the 
National  Labor  Relations  Act  as  amended  are  not 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole  and  are  therefore  void  and 
of  no  effect. 

Respectfully  submitted, 

ARTHUR  GARRETT  and 
JAMES   M.   NICOSON, 
/s/  By   ARTHUR  GARRETT, 
Attorneys  for  Respondent  Union,  Lumber  and  Saw- 
mill Workers'  Union  Local  No.  2288,  AFL 

Certificate  of  Service  Attached. 

[Endorsed]:  Filed  July  16,  1956.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

ANSWER  OF  W.  B.  JONES  LUMBER  CO., 
INC.  TO  PETITION  FOR  ENFORCEMENT 
OF  AN  ORDER  OF  THE  NATIONAL  LA- 
BOR RELATIONS  BOARD 

Comes  now  W.  B.  Jones  Lumber  Co.,  Inc.  (here- 
inafter referred  to  as  respondent  companj^)  and,  for 
itself  and  no  other,  files  this  its  answer  to  the  peti- 
tion of  the  National  Labor  Relations  Board  for  en- 
forcement of  an  Order  of  the  National  Labor  Rela- 
tions Board  and  admits,  denies  and  alleges  as  fol- 
lows: 

I. 

Answering  Paragraph  (1)  of  the  petition,  re- 
spondent company  admits  that  it  is  a  California 
corporation  engaged  in  business  in  the  State  of 
California  within  this  judicial  Circuit  and  admits 
that  the  Lumber  and  Sawmill  Workers'  Union  Lo- 
cal No.  2288,  AFL,  is  a  labor  organization  engaged 
in  promoting  and  protecting  the  interests  of  its 
workers  in  the  State  of  California  within  this  judi- 
cial Circuit,  but  denies  generally  and  specifically 
that  respondent  company  committed  any  unfair  la- 
bor practices  within  this  or  any  other  judicial  dis- 
trict, or  that  respondent  company  has  committed 
any  unfair  labor  practices  of  any  nature. 

Respondent  company  further  denies  that,  by  vir- 
tue of  Section  10  (e)  of  the  National  Labor  Rela- 
tions Act  as  Amended,  this  Court  has  jurisdiction 
over  these  proceedings. 
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II. 

Answering  Paragraph  (2)  of  the  Petition,  re- 
spondent company  denies  that  due  proceedings  were 
had  before  the  National  Labor  Relations  Board. 
Respondent  company  admits  that  on  or  about  Octo- 
ber 14,  1955,  the  National  Labor  Relations  Board 
issued  a  purported  Findings  of  Fact  and  Conclu- 
sions of  Law  and  a  puri)orted  Order  directed  to 
\  respondent   company,   its    officers,    representatives, 

agents,  successors  and  assigns,  but  respondent  com- 
pany denies  that  either  the  purported  Findings  of 
Fact,  Conclusions  of  Law  or  purported  Order  were 
or  are  supported  by  substantial  evidence  of  the  rec- 
ord, considered  as  a  whole,  and  respondent  company 
avers  that  the  purjoorted  Conclusions  of  Law  and 
the  purported  Order  were  and  are  erroneous  and 
contrary  to  the  law  of  the  case. 

Respondent  company  admits  that  the  purported 
Decision  and  Order,  Findings  of  Fact  and  Conclu- 
sions of  Law  were  served  upon  respondent  com- 
pany. 

III. 

Answering  Paragraph  (3)  of  the  Petition,  re- 
spondent company  alleges  that  it  is  without  infor- 
mation or  knowledge  upon  which  to  form  a  belief  as 
to  the  allegations  of  said  paragraph  and  basing  its 
answer  on  that  ground  denies  each,  every  and  all 
the  allegations  therein  contained. 

IV. 

For  a  separate  and  affirmative  defense,  respond- 
ent company  alleges  as  follows: 
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(1)  That  the  National  Labor  Relations  Board 
does  not  have  jurisdiction  over  the  respondent  com- 
pany or  the  subject  matter  of  the  purported  Deci- 
sion and  Order. 

(2)  That  respondent  company  has  not  committed, 
nor  participated  in,  nor  been  a  part  to  any  unfair 
labor  practice  or  practices. 

(3)  That  the  purported  Findings  of  Fact,  Con- 
clusions of  Law,  and  Order  are  not  supported  by 
substantial  evidence  on  the  record,  considered  as  a 
whole. 

(4)  That  the  purported  Findings  of  Fact,  Con- 
clusions of  Law  and  the  purported  Order  are  and 
each  of  them  is  contrary  to  law. 

Wherefore,  having  fully  answered,  respondent 
company  i^rays  that  the  Petition  be  denied;  that 
the  Court  make  and  enter  an  Order  setting  aside 
in  full  the  purported  Order  of  the  National  Labor 
Relations  Board;  and  for  such  other  and  further 
relief  as  the  Court  may  deem  proper  in  the  prem- 
ises. 

/s/  JOHN  MICHAEL  McCORMICK, 

Attorney  for  W.  B.  Jones  Lumber 
Co.,  Inc.,  respondent  comj)any 

Certificate  of  Service  attached. 

[Endorsed]:  Filed  July  31,  1956.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
RESPONDENT  W.  B.  JONES  LUMBER 
CO.,  INC.  INTENDS  TO  RELY 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals,  for  the  Ninth  Circuit: 

In  concurrence  with  the  rules  of  this  Court,  re- 
spondent company  W.  B.  Jones  Lumber  Co.,  Inc. 
for  itself  and  no  other  hereby  states  the  following 
points  upon  which  it  intends  to  rely  herein. 

1.  The  National  Labor  Relations  Board  does  not 
have  jurisdiction  over  the  respondent  company, 
W.  B.  Jones  Lumber  Co.,  Inc. 

2.  The  proceedings  before  the  National  Labor 
Relations  Board  were  unconstitutional,  null  and 
void  in  that  they  deprived  respondent  comyjany, 
W.  B.  Jones  Lumber  Co.,  Inc.,  of  its  rights  guaran- 
teed to  it  by  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States. 

3.  The  National  Labor  Relations  Board's  Find- 
ings of  Fact  and  Conclusions  of  Law  that  respond- 
ent company  has  committed  unfair  labor  practices 
are  not  supported  by  substantial  evidence  on  the 
record,  considered  as  a  whole,  and  therefore  are 
void  and  of  no  effect.  The  National  Labor  Relations 
Board's  Order  issued  herein  is  not  supported  by 
substantial  evidence  on  the  record,  considered  as  a 
whole,  and  therefore  is  of  no  effect  and  void. 

4.  The  National  Labor  Relations  Board's  Find- 
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II. 

ings  of  Fact,  Conclusions  of  Law,  and  Order  issued 
herein  are  contrary  to  law. 

5.  The  National  Labor  Relations  Board's  Find- 
ings of  Fact  and  Conclusion  of  Law  that  Respond- 
ent company  engaged  in  conduct  in  violation  of 
Section  8  (a)  (1)  and  Section  8  (a)  (3)  of  the  Na- 
tional Labor  Relations  Act  as  Amended  are  not 
supported  by  substantial  evidence  on  the  record, 
considered  as  a  whole,  and  therefore  are  void  and 
of  no  effect. 

Respectfully  submitted, 

/s/  JOHN  MICHAEL  McCORMICK, 

Attorney  for  W.  B.  Jones  Lumber 
Co.,  Inc.,  respondent  company 

Certificate  of  Service  Attached. 

[Endorsed]:  Filed  July  31,  1956.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  PETI- 
TIONER INTENDS  TO  RELY 

In  this  proceeding,  petitioner,  National  Labor 
Relations  Board,  will  urge  and  rely  upon  the  fol- 
lowing points: 

1.  The  Board  properly  asserted  jurisdiction  over 
respondents. 

2.  A  summary  decree  of  enforcement  should  be 
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issued  against  respondent  Jones  since  it  filed  no  ex- 
cex)tions  to  the  Intermediate  Report. 

3.  Substantial  evidence  supports  the  Board^s 
finding  that  respondent  Union  violated  Sections  8 
(b)  (2)  and  8  (b)  (1)  (A)  by  causing  the  Company 
to  discriminate  against  Tooze. 

Dated  at  Washington,  D.  C.  this  27th  day  of 
July,  1956. 

/s/  MARCEL  MALLET-PREVOST, 

Assistant  General  Counsel,  National 
Labor  Relations  Board 

[Endorsed]:  Filed  July  31,  1956.  Paul  P. 
O'Brien,  Clerk. 
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Before  the  National  Labor  Relations  Board 
Twenty-First  Region 

Case  No.  21-CA-2116 

In  the  Matter  of  W.  B.  JONES  LUMBER  COM- 
PANY, INC.,  and  DON  F.  TOOZE,  AN 
INDIVIDUAL. 

Case  No.  21-CB-671 

In  the  Matter  of  LUMBER  AND  SAWMILL 
WORKERS'  UNION,  LOCAL  No.  2288, 
AFL,  and  DON  F.  TOOZE,  AN  INDI- 
VIDUAL. 

TRANSCRIPT   OF   PROCEEDINGS 
Hearing  Room  No.  2,  Room  704,  111  West  Sev- 
enth Street,  Los  Angeles,  California.  Monday,  May 
9,  1955. 

Pursuant  to  notice,  the  above-entitled  matter 
came  on  for  hearing  at  10:00  o'clock,  a.m. 

Before:  Herman  Marx,  Trial  Examiner. 

Appearances :  Paul  E.  Weil,  Room  704,  111  West 
Seventh  Street,  Los  Angeles,  California,  appearing 
on  behalf  of  the  General  Counsel  of  the  National 
Labor  Relations  Board.  [1]* 

John  Michael  McCormick,  670  Subway  Terminal 
Building,  417  South  Hill  Street,  Los  Angeles  13, 
California,  appearing  on  behalf  of  W.  B.  Jones 
Lumber  Company,  Inc. 


*Page    numbers    appearing    at    top    of    page    of    original    Re- 
porter's Transcript  of  Record. 
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James  M.  Nicoson  and  Arthur  Garrett,  2200  West 
Seventh  Street,  Los  Angeles,  California,  appearing 
on  behalf  of  the  Lumber  and  Sawmill  Workers' 
Union,  Local  No.  2288,  AFL.  [2] 

PROCEEDINGS 

*  *  *  *  4<- 

Mr.  Weil:  1-E,  the  Consolidated  Complaint  in 
Cases  Nos.  21-CA-2116,  21-CB-671,  dated  the  21st 
day  of  April,  1955,  signed  hy  George  A.  Yager, 
Acting  Regional  Director; 

1-F,  Order  Consolidating  Cases  Nos.  21-CA-2116 
and  21-CB-671,  and  Notice  of  Hearing  setting  the 
hearing  for  this  date  and  dated  on  the  21st  day  of 
April,  1955;    *  -^  *  *  *    [4] 

1-H,  Answer  of  the  respondent  union  in  the  con- 
solidated case,  dated  the  2nd  day  of  May,  1955, 
signed  by  Arthur  Garrett  and  James  Nicoson,  at- 
torneys for  the  respondent  union ;  and 


*  *  *  »  » 


Mr.  Nicoson:    Respondent  union,  Local  2288,  ob- 
jects to  the  receipt  of  General  Counsel's  Exhibit 
1-E  and  1-F  on  the  grounds  that  they  are  not  signed 
by  the  Acting  Regional  Director  for  the  Twenty- 
first  Region  of  the  National  Labor  Relations  Board 
and,  accordingly,  we  move  to  dismiss  this  proceed- 
ing in  its  entirety.  If  it's  necessary,  I'm  prepared 
to  take  the  stand  and  testify  that  that  is  not  Mr. 
Yager's  signature  on  [5]  either  of  those  documents. 
(Thereupon  the  documents  above-referred  to 
were   marked   General   Counsel's   Exhibit   No. 
1-A  through  1-J,  inclusive,  for  identification.) 
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Trial  Examiner:  What  is  your  position,  Mr. 
Weil? 

Mr.  Weil :  I  must  say  I'm  not  that  familiar  with 
Mr.  Yager's  signature  but  I  can  take  a  position  on 
it.  It  was  signed  either  hj  Mr.  Yager  or  by  an 
agent  of  Mr.  Yager's  designated  for  that  purpose. 

Trial  Examiner :    Assuming  that  it  isn't  *? 

Mr.  Weil:  Assuming  it  isn't  his  own  signature, 
I  assume  it's  a  signature  of  the  duly  delegated 
agent  of  Mr.  Yager's. 

Mr.  Nicoson :  The  document  recites  that  the  Gen- 
eral Counsel  has  "caused  it  to  be  signed"  by  the 
Acting  Regional  Director  and  it  is  not  so  signed. 

Trial  Examiner:  I  have  no  objection  to  taking 
any  evidence  you  have  to  offer.  I  am  now  going  to 
ask  for  whatever  you  have  to  offer  on  the  motion. 
I  will  be  glad  to  receive  the  evidence. 

Mr.  Mcoson:    All  right. 

Trial  Examiner :  Mr.  Nicoson  is  offering  himself 
as  a  witness  and  will  be  sworn. 

JAMES  M.  NICOSON 

a  witness  called  hj  and  on  behalf  of  the  Respond- 
ent Union,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Trial  Examiner:  We  will  suspend  with  the  Gen- 
eral Counsel's  [6]  case  in  chief  in  order  to  dispose 
of  the  motion. 

Go  ahead,  Mr.  Nicoson. 

Direct  Examination 
The  Witness:     My  name  is  James  M.  Nicoson, 
attorney  licensed  to  practice  in  the  State  of  Calif  or- 
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nia  with  of&ces  at  111  West  Seventh  Street,  Los 
Angeles  14. 

I  have  been  employed  by  the  National  Labor  Re- 
lations Board  in  the  capacity  of  Regional  Attorney 
during  the  years  1940  to  '48  during  which  time  I  be- 
came acquainted,  well  acquainted,  I  might  say,  with 
Mr.  George  Yager  and  his  signature.  I  have  seen 
his  signature  perhaps  hundreds  of  times.  I  am  pre- 
pared to  testify  that  the  signature  on  the  documents 
to  which  I  have  raised  the  objection  is  not  the  sig- 
nature of  Mr.  George  Yager,  Acting  Regional  Di- 
rector of  the  Twenty-first  Region. 

Trial  Examiner:    You  so  testify,  Mr.  Mcoson? 

The  Witness:    I  so  testify. 

Trial  Examiner:    Anything  else,  sir? 

The  Witness:    That  is  all. 

Trial  Examiner:    Any  questions?  [7] 
***** 

Trial  Examiner:  Have  you  any  evidence  to  offer 
in  opposition  to  the  motion? 

Mr.  Weil :  I  have  no  evidence  to  offer  other  than 
I  wish  to  make  the  statement  I  have  checked  during 
the  recess  with  Mr.  Yager  who  told  me  it  is  indeed 
not  his  signature  but  it  is  his  signature  as  signed  by 
Mr.  Harrington  who  is  the  chief  legal  officer  at 
present  in  the  Region  and  who  has  express  author- 
ity to  sign  documents  of  this  nature. 

Trial  Examiner:     I  can  not  regard  your  state- 
ment as  evidence,  you  understand  that?  [8] 
***** 

Trial  Examiner:  I  will  take  the  motion  under 
advisement  and  pending  opportunity  for  introduc- 
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tion  of  any  evidence  by  the  General  Counsel. 
(Witness  excused.) 

Mr.  Nicoson:  Your  Honor,  if  I  may  interpose 
here  now,  I'm  quite  certain  that  that  is  not  Mr. 
Yager's  signature  as  I  [9]  have  testified. 

I  do  want  on  the  record  to  oppose  to  taking  of 
any  evidence  or  any  proceedings  under  what  to  me 
now  appears  to  be  an  improper  and  perhaps  illegal 
complaint  and  notice  of  hearing.  We  are  not  here 
upon  a  proper  notice  signed  by  a  proper  person  and 
I  object  to  taking  any  evidence  until  that  matter  is 
corrected.  I  am  not  adverse  to  letting  the  matter  be 
postx)oned  until  the  problem  is  cleared  up,  issue, 
perhaps,  a  new  complaint,  but  I'm  insisting  on  hav- 
ing a  projDer  complaint  before  we  proceed  taking 
any  evidence  in  this  case.  [10] 

•Jf     -x-     *     *    * 

WILLIAM  B.  JONES 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Weil) :  What  is  your  full  name, 
sir?  [11]  A.    William  B.  Jones. 

Q.     What  is  your  address? 

A.    My  address? 

Q.    Yes,  sir.  A.    Home  or  business  ? 

Q.     Business. 

A.     5036  Long  Beach  Avenue,  Los  Angeles  58. 

Q.  What  is  that  business  located  at  that  ad- 
dress? A.    Lumber  business. 
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Q.     Under  what  name? 

A.    W.  B.  Jones  Lumber  Company,  Inc. 

Q.    In  what  state  is  that  corporation  registered"? 

A.    You  will  have  to  phrase  it 

Q.    In  what  state  is  that  business  incorporated? 

A.     California. 

Q.  What  is  the  general  nature  of  the  company's 
business  ?  A.    Retail  and  wholesale. 

Q.     Do  you  sell  anything  but  lumber  ? 

A.  Plywood  occasionally  and  then  various  lum- 
ber products. 

Q.    How  many  employees  do  you  employ? 

A.    15  to  35. 

Mr.  Nicoson :    15  to  35  ? 

The  Witness:    15  to  40. 

Trial  Examiner:  I  take  it  under  given  circum- 
stances ? 

The  Witness :    Volume  and  conditions.  [12] 


***** 


Q.  Will  you  tell  me  what  supervisors  do  you 
have  at  the  lumber  yard? 

A.     Supervisors  ? 

Q.    Yes. 

A.  We  don't  call  them  supervisors.  We  have  Mr. 
Moore,  general  manager.  We  have  Mr.  Van  Ide,  the 
sales  manager,  V-a-n  I-d-e.  We  have  Mr.  Alex 
Hardy,  H-a-r-d-y,  yard  superintendent.  [13] 


***** 


Q.     (By  Mr.  Weil)  :     What  labor  unions  if  you 
know  now  represent  your  employees? 


*  *  *  * 
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The  Witness :  We  have  the  Lumber  and  Sawmill 
Workers',  I  don't  know  the  local  number,  and  we 
have  a  truck  drivers'  union  with  the  material  deal- 
ers. I  don't  know  how  they  phrase  themselves. 

Q.  (By  Mr.  Weil) :  Does  the  company  have  any 
contract  with  any  labor  organizations,  to  your 
knowledge?  A.    We  have  contracts,  yes. 

Mr.  Mcoson:  Objection.  May  I  strike  the  an- 
swer for  the  purpose  of  interposing  the  objection 
and  object  upon  the  grounds  first,  that  there  is  no 
proper  foundation  having  been  laid,  second,  that  it 
is  not  the  best  evidence,  that  if  there  are  contracts, 
they  are  the  best  evidence  of  themselves.  Third,  it 
is  incompetent,  irrelevant  and  immaterial,  at  least 
at  this  posture  of  the  record,  is  hearsay  as  to  the 
respondent  union.  [14] 

Trial  Examiner:  I  will  construe  the  objection  as 
a  motion  to  strike  and  deny  the  motion. 

Q.  (By  Mr.  Weil)  :  What  is  your  capacity  with 
the  company?  A.    President. 

Q.     In  that  capacity,  have  you  had  occasion  to 

negotiate  with  any  labor  organization? 

A.    No. 
*  *  *  *  * 

Q.  (By  Mr.  Weil)  :  Who  carries  on  the  negotia- 
tions if  any  there  are? 

A.  The  big  five,  we  call  them.  Five  big  yards  do 
the  negotiating  and  we  go  along  with  the  negotia- 
tions. 

Q.    Are  you  one  of  the  big  five?  A.    No. 
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Q.  Do  you  adopt  the  contract  that  the  five  big 
yards  negotiate?  A.     Yes. 

Mr.  Nicoson:  Objected  to  on  the  ground  it  calls 
for  a  legal  conclusion  as  to  the  adoption. 

Trial  Examiner:  Perhaps  so  but  I  will  let  it 
stand.  I  overrule  the  objection. 

Q.  (By  Mr.  Weil)  :  Have  there  ever  been  any 
occasions  under  [15]  which  the  company  has  nego- 
tiated with  the  union,  your  company  itself  has  ne- 
gotiated with  the  union  as  to  any  terms  of  any  con- 
tract or  as  to  any  grievances? 

Mr.  Nicoson:  Now,  I  will  have  to  object  to  that 
first  on  the  grounds  indefinite  and  no  proper  foun- 
dation having  been  laid,  no  union  having  been  even 
mentioned,  hearsay  as  to  this  respondent,  calls  for 
a  conclusion  of  the  witness. 

Trial  Examiner:    Overruled. 

Mr.  Nicoson :    What  union  is  he  talking  about  ? 

Trial  Examiner:  We  can  get  down  to  the  refine- 
ment of  positions,  Mr.  Nicoson,  where  we  have  to 
define  what  a  table  is.  I'm  going  to  get  on  with  this 
hearing.  You  are  entitled  to  make  your  position  on 
on  the  record.  If  I  am  in  error,  I  will  be  reversed 
or  overruled.  I  have  noted  your  objection  and  it  is 
overruled. 

Now,  do  you  know  the  question,  sir? 

The  Witness :    Will  you  repeat  it,  please  ? 
(The  question  was  read.) 

Trial  Examiner:  To  be  entirely  fair,  I  don't 
know  whether  the  witness  would  understand  which 
union  from  the  phrasing  of  your  question.  Bear  in 
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mind  he  referred  to  two  unions  before.  One  of  them 
he  identified  I  think  briefly  as  the  Lumber  and  Saw- 
mill Workers'  Union  without  identifying  the  local 
number.* I  think  you  owe  it  to  the  witness  to  indi- 
cate which  union  if  any  you  mean.  You  better  re- 
phrase your  question.  [16] 

Mr.  Weil :    I  will  rephrase  the  question. 

Q.  (By  Mr.  Weil) :  Have  you  or  any  of  the 
officers  of  your  company  had  occasion  to  negotiate 
with  the  Lumber  and  Sawmill  Workers'  Union 
which  you  testified  reioresents  some  of  your  employ- 
ees concerning  either  contractual  terms  or  griev- 
ances, to  your  knowledge"? 

A.  We  don't  negotiate  grievances.  They  tell  us. 
We've  been  told  what  to  do  by  the  union.  We  have 
never  had  any  chance  to  negotiate  as  far  as  I'm 
concerned. 

Q.  Can  you  tell  me  any  individual  who  has  so 
told  you  what  to  do  on  behalf  of  the  union  ? 

A.    In  a  case 

Mr.  Mcoson:  Wait  just  a  minute.  That  is  ob- 
jected to  on  the  grounds  what  he  has  been  told  to 
do  is  without  any  proper  foundation,  certainly  hear- 
say. 

Mr.  McCormick:    I  join  in  that  objection. 

Trial  Examiner:    Yes. 

Mr.  Mcoson:  If  there  is  an  answer  I  move  to 
strike  it. 

Trial  Examiner:  I  think  I  know  what  Mr.  Weil 
has  in  mind.  I  believe  I  know  what  the  witness  has 
in  mind.  I  am  going  to  overrule  the  objections. 
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Counsel  now  wants  the  name  of  the  individual 
who  you  say  told  you  what  to  do. 

The  Witness :  The  case  we  are  on  right  now,  Mr. 
Matzko,  I  don't  know  the  spelling  or  correct  pro- 
nunciation of  his  name,  [17]  he  told  us  to  fire  a  man 
or  they  would  call  a  strike  on  the  place. 

Q.  (By  Mr.  Weil)  :  Is  Mr.  Matzko  an  employee 
of  yours? 

A.  No,  he  is  a  delegate  from  the  union,  field 
man,  they  call  him,  I  think. 

Q.  Have  you  had  frequent  contact  with  him  or 
any  other  contact  with  him  on  that  occasion? 

A.     Yes,  things  have  come  up. 

Q.     Beg  pardon? 

A.    Various  things  come  up  from  time  to  time. 

I  mean  that  would  be  lengthy  and  I  don't  think 

pertain  to  this  case.  [18] 
*  *  *  *  * 

Q.  (By  Mr.  Weil) :  When  you  hire  new  em- 
X)loyees,  do  you  tell  them  when  they  are  hired  that 
they  must  join  the  union? 

A.  The  yard  superintendent  hires  them.  I  don't 
know  what  the  procedure  is. 

Q.  Bo  you  tell  the  union  when  you  hire  new 
employees?  A.     That  I  don't  know. 

Q.  Have  you  given  any  of  your  supervisors,  the 
yard  superintendent  or  anyone  else,  any  instruc- 
tions about  telling  the  union  when  you  have  new 
employees  ? 

Mr.  Mcoson:    May  that  be  answered  yes  or  no? 

Trial  Examiner :    Yes,  answer  that  yes  or  no. 
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The  Witness :    I  don't  know  if  they  have  been  in- 
structed to.  Possible  under  my  jurisdiction.  [20] 
***** 

WILLIS  H.  MERRILL 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Weil)  :    Give  your  full  name,  please. 

A.    ¥/illis  H.  Merrill. 

Q.    Your  business  address? 

A.     1144  Yf  est  135th  Street,  Gardena. 

Q.     What  is  your  business? 

A.  Sprague  Engineering  Corporation  as  em- 
ployed in  the  fabrication  and  manufacture  of  air- 
craft testing  and  servicing  equipment  and  some  air- 
craft components  hydraulic. 

Mr.  Mcoson:  May  I  have  the  first  part  of  it 
read  back,  please? 

(The  answer  was  read.) 

Q.  (By  Mr.  Weil)  :  Mr.  Merrill,  did  you  at  my 
request  prepare  a  summarization  or  memorandum 
concerning  the  purchase  of  lumber  if  any  from  the 
Jones  Lumber  Company?  A.     That  I  did. 

Q.  Handing  you  what  has  been  marked  for  iden- 
tification as  [35]  General  Counsel's  Exhibit  No.  3, 
is  that  the  summary  that  you  prepared? 

A.     It  is.  [36] 
***** 
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Q.  (By  Mr.  Weil) :  Mr.  Merrill,  did  you  pre- 
pare this  summary  yourself?  A.     I  did. 

Q.     From  the  company's  books  and  records  ? 

A.     That's  right. 

Q.    What  is  your  position  with  the  company? 

A.     Secretary-treasurer  of  the  corporation. 

Q.  And  the  books  and  records  from  which  you 
prepared  these  are  under  your  control  in  that  ca- 
pacity ?  A.     That's  right,  they  are. 

Q.  Referring'  to  the  first  item  appearing  thereon, 
*'Raw  Material  Stock,"  Exhibit  3  for  identification 
shows  the  figure  $5,839.70  less  cartage,  less  sales  tax 
and  net  purchases  of  $5,658.43. 

Could  you  explain  what  that  means? 

A.  Well,  in  the  first  place,  the  lumber  which  we 
buy  is  not  bought  as  an  integral  part  of  the  equip- 
ment that  we  sell.  It  is  bought  for  frame  work  on 
crating  and  as  it  indicates  here  in  the  comparison 
of  figures  in  about  50  percent  of  our  business  ap- 
proximately, the  price  of  the  crate  is  not  negotiated 
in  the  sales  price  of  the  unit.  In  other  words,  it  is 

an  expense  to  us.  [38] 
***** 

The  Witness:  And  the  other  half  of  the  busi- 
ness, as  indicated  below,  this  isn't  pertinent  to  your 
question,  I  realize,  but  it  has  to  be  given  by  com- 
parison, it  is  definitely  a  part  of  the  sales  contract 
with  the  customer  so  that,  therefore,  in  raw  mate- 
rial stock  of  net  purchases  of  $5,658.43,  it  is  prac- 
tically impossible  for  us  to  allocate  or  identify  it 
as  to  interstate  sales  or  local  sales.  [39] 
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***** 


Q.  Do  you  have  any  knowledge  of  what  the  lum- 
ber that  you  purchased  from  Jones  Lumber  Com- 
pany was  used  for?  [41] 


***** 


The  Witness:  I  will  have  to  answer  I  have  lim- 
ited knowledge. 

Q.  (By  Mr.  Weil)  :  From  where  do  you  derive 
this  knowledge? 

A.     I  derive  the  knowledge  as  far  as  the  jobs  are 
concerned  from  the  application  of  the  costs.  I  have 
a  limited  knowledge  only  in  regard  to  the  raw  ma- 
terial stock  which  is  the  first  item. 
***** 

Q.  (By  Mr.  Weil) :  Do  you  have  any  knowl- 
edge of  the  sales  of  your  company,  Mr.  Merrill? 

A.  For  the  fiscal  year  ending  September  30, 
1954,  they  were  approximately  $5,600,000.00, 

Mr.  Mcoson:  You  see  where  we  get  on  those 
types  of  questions? 

The  Witness:    I  could 

Trial  Examiner:  Excuse  me.  You  have  an  ob- 
jection? 

Mr.  Mcoson:  I  have  on  the  highly  improper 
answer  to  this  [42]  question  by  voluntary,  giving 
information  over  and  beyond  the  question.  I  move 
now  to  strike  the  answer  on  the  grounds  it  is  not 
responsive,  conclusion  of  the  witness  is  not  the  best 
evidence. 

Trial   Examiner:     There  is   no   evidence  before 
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me  that  isn't  the  best  evidence.  I  overrule  the  ob- 
jection and  deny  the  motion.  Gro  ahead. 

Mr.  Nicoson:  May  I  say  one  thing,  what  about 
this  figure  of  something  over  five  million  dollars'? 

Trial  Examiner:    I  made  my  ruling. 

Mr.  Mcoson:  I  understand  that,  I'm  simply  try- 
ing to  understand  you. 

Trial  Examiner:  I  made  my  ruling.  My  ruling 
is  clear.  I  denied  the  motion  which  you  made  which 
was  responsive  to  your  motion. 

Mr.  Nicoson:  It  isn't  fair  to  me  if  I  may  say  so 
for  the  record. 

Trial  Examiner:  I  don't  know  how  clearer  the 
statement  can  be  that  a  motion  you  made  is  denied. 
I  don't  know  of  a  more  forthright  way  of  passing 
on  a  motion.  Go  ahead,  sir. 

Q.  (By  Mr.  Weil) :  Will  you  tell  us  what  pro- 
portion of  those  sales  are  shipped  in  interstate 
commerce  if  you  know  ? 

Mr.  Mcoson:  Objected  to  on  the  grounds  no 
foundation,  hearsay,  not  the  best  evidence. 

Trial  Examiner:  Let  me  have  the  question, 
please.  [43] 

(The  question  was  read.) 

Mr.  Mcoson:  May  I  add  to  that  it  calls  for  a 
legal  conclusion  of  the  witness? 

Trial  Examiner:  It  calls  for  his  knowledge. 
Overruled.  Go  ahead.  You  may  cross  examine  and 
bring  out  whether  his  knowledge  is  good  or  bad 
or  indefinite.  You  may  answer  the  question,  sir. 
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The  Witness:  You  want  me  to  answer  the  ques- 
tion ? 

Trial  Examiner:  Yes.  You  are  instructed,  that 
calls  for  your  knowledge. 

The  Witness:  That's  right.  I  can  say  to  my 
knowledge  at  least  70  per  cent  of  it  is  interstate. 


*  *  *  * 


Q.  (By  Mr.  Weil)  :  What  other  uses  is  that 
lumber  jout  to,  that  raw  material  stock,  other  than 
packing  and  crating  if  you  know? 

A.     I'm  not  competent  to  answer  that  question. 

Q.  You  mean  you  don't  know  what  the  other 
uses  are?  A.     That's  right. 

*     *     4fr     *     * 

Cross  Examination  ***** 

Q.  (By  Mr.  Nicoson) :  All  right.  Will  you  tell 
me,  now,  you  mentioned  that  70  percent  of  some 
figure  went  into  interstate  commerce.  What  figure 
were  you  using  on  that? 

A.  It  is  no  figure  that  is  here.  It  is  a  pub- 
lished figure  [45]  of  annual  sales  of  five  million 
six  hundred  jdIus  thousand. 

Q.     And  70  percent  of  that  figure 

A.     That's  risrht. 


"-b^ 


Q.    moved  in  interstate  commerce? 

A.     That's  right. 

Q.     Are  you  prepared  to  tell  me  to  what  points 
in  interstate  commerce  this  material  moved? 

A.    Practically  every  state  in  the  United  States. 
Q.     Can  you  give  us  some  example  of  some  of 
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the  persons  to  whom  you  shipped  and  some  of  the 

amounts "? 

A.  I  could  if  I  were  prepared  with  them.  I  don't 
have  them  in  my  head. 

Q.     You  don't  have  thaf? 

A.  I  know  the  places  but  I  don't  know  the 
amounts  or  people. 

Q.    Do  you  have  any  idea  as  to  the  amounts? 

A.  No  idea  at  all  right  here,  no.  I'm  not  pre- 
pared to  answer  that  question. 

Trial  Examiner:  I  wasn't  sure  whether  counsel 
asked  you  for  some  of  the  people  to  whom  these 
shipments  were  made. 

The  Witness:    Yes,  I  believe  he  did,  sir. 

Trial  Examiner:     Do  you  know  any  of  those? 

The  Witness:  Well,  United  States  Air  Force  at 
Wright-Patterson  Field. 

Trial  Examiner:    Where  is  that  located? 

The  Witness:  That  is  in  Dayton,  Ohio.  Boeing 
Airplane  [46]  Company  in  Wichita,  Kansas  and, 
also,  in  Seattle,  Washington.  There  is  Chance 
Vought  in  Texas,  Bell  Aircraft  in  New  York, 
there's  Glen  L.  Martin  Company  in  Maryland,  to 
name  a  few. 

Trial  Examiner:  Why  don't  you  name  some 
more  if  you  have  them? 

The  Witness :  Well,  it  will  take  a  little  time  to 
reflect.  There  is  the  Ford  Motor  Company  in  Michi- 
gan. There  is  the  Navy  in  Philadelphia 

Trial  Examiner:  If  you  find  that  is  all  you  can 
recall,  it's  all  right. 
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The  Witness:     That  is  all. 

Q.  (By  Mr.  Nicoson) :  How  much  of  the  70 
percent  of  interstate  commerce  did  you  ship  to  the 
Air  Force  in  Dayton,  Ohio  I 

A.  I  think  I  couldn't  answer  without  having 
the  figures  before  me. 

Q.  How  much  of  the  70  percent  figure  that 
moved  in  interstate  commerce  did  you  ship  to  Boe- 
ing at  Wichita  % 

A.  I  don't  know,  that  is,  the  exact  figures.  I 
wasn't  asked  to  prepare  those  figures. 

Q.  How  much  of  the  70  percent  did  you  say 
interstate  commerce  was  shipx;)ed  to  Boeing  at 
Seattle? 

A.  I  don't  even  recall  the  contract  price  on  that 
one  ofOiand. 

Q.  How  much  of  the  70  percent  was  shipped  to 
Texas? 

A.     I  don't  know  that  answer  offhand. 

Q.  How  much  was  sent  to  Bell  Aircraft  in  New 
York?  [47] 

A.  I'm  sorry,  but  I  have  none  of  the  recap  of 
those  contracts  before  me. 

Q.  Can  you  tell  me  the  portion  of  the  70  per- 
cent which  was  sent  to  Glen  Martin? 

A.    Not  as  indi^ddual  items. 

Q.  Nor  as  to  the  Ford  Motor  Company  in  Michi- 
gan ?  A.    No. 

Q.     Nor  as  to  the  Navy  in  Philadelphia? 

A.    No. 

Q.     Nor  as  to  any  of  the  persons  you  mentioned? 
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A.     Not  with  the  records  I  have  here.  [48] 
***** 

Mr.  Mcoson:  Yes.  I  move  to  strike  the  testi- 
mony on  the  grounds  it's  hearsay,  conclusionary  on 
the  part  of  the  witness,  no  proper  foundation  hav- 
ing been  laid,  not  the  best  evidence. 

Trial  Examiner:  Referring  to  all  his  testimony, 
I  take  it? 

Mr.  Nicoson:  Directed  to  all  the  testimony.  It's 
otherwise  incompetent,  immaterial  and  irrelevant. 

Trial  Examiner:    I  will  deny  the  motion. 

Mr.  Nicoson:  I  make  the  same  motion  with  re- 
spect to  the  witness'  testimony  with  respect  to  in- 
terstate commerce  and  all  testimony  in  that  respect. 

Trial  Examiner :    I  will  deny  that  motion. 

What  do  you  wish  to  do  with  General  Counsel's 
3  for  identification? 

Mr.  Weil:    I  wish  to  offer  it. 

Mr.  Nicoson:  Objected  to  on  the  grounds  it  is 
not  the  best  evidence,  calls  for  a  conclusion  of  the 
witness,  hearsay  as  to  this  respondent,  incompetent, 
irrelevant  and  immaterial,  no  proper  foundation 
having  been  laid  for  it. 

Mr.  McCormick:    No  objection. 

Q.  (By  Trial  Examiner) :  About  how  far  is 
Gardena,  California,  from  here? 

A.     Thirteen  miles,  sir. 

Q.  Will  you  tell  me  if  you  know  in  what  form 
the  item  gross  [49]  purchases  of  raw  material 
stock  is  kept  in  your  records,  what  kind  of  a  rec- 
ord is  it? 
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A.    You  want  to  see  the  records? 

Q.    Have  you  the  records  here? 

A.    Yes,  I  do. 

Q.  Have  you  records  corresponding  all  the 
items  in  General  Counsel's  3  for  identification? 

A.  Yes,  I  do.  I  mean  I  have  the  records  from 
which  I  developed  those  figures. 

Q.     You  have  the  records  here? 

A.     Yes,  I  do. 
***** 

Trial  Examiner:  Would  you  have  any  objection 
to  leaving  those  records  here  for  some  short  period 
of  time  ? 

The  Witness:  I  would  rather  not,  sir.  They  are 
the  only  copies  I  have  of  those  records. 

Trial  Examiner:  By  a  short  period  of  time,  I 
meant  until  tomorrow  some  time. 

The  Witness:    I  would  hate  to  lose  any  of  them. 
I  mean  I'm  subject  to  audit  by  the  State  Board  of 
Equalization  and  Air  Force  and  so  forth.  [50] 
***** 

(The   document  heretofore  marked   Greneral 
Counsel's  Exhibit  No.  3  for  identification  was 
received  in  evidence.)  [52] 
***** 

[See  page  217.] 
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ALEXANDER  W.  HARDY 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Weil) :  Will  you  give  your  full 
name  and  address? 

A.  Alexander  W.  Hardy,  6950  Yarmouth  Ave- 
nue, Reseda. 

Q.  Are  you  employed  by  W.  B.  Jones  Lumber 
Company  *?  A.    Yes. 

Q.    In  what  capacity? 

A.     Yard  superintendent. 

Q.  How  long  have  you  been  employed  as  yard 
superintendent?  A.     Five  years. 

Q.  Five  years.  In  that  capacity,  do  you  have 
anything  to  do  with  the  hiring  and  firing  of  em- 
ployees of  the  company? 

A.  I  do  all  the  hiring  in  the  yards  and  all  the 
firing. 

Q.  Do  you,  did  you  hire  Don  F.  Tooze,  the 
charging  party  in  this  case?  A.     Yes,  sir. 

Q.     Do  you  recall  when?  A.     No,  I  don't. 

Q.     Do  you  recall  what  month? 

A.     Not  offhand. 

Q.    Do  you  recall  what  year? 

A.    Last  year.  [92] 

Q.     In  the  fall  of  the  year? 

A.     Say  approximately  late  summer,  middle  of 

the  yeav. 
*  *  *  *  » 
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Q.  (By  Mr.  Weil) :  How  long  did  Mr.  Tooze 
work  for  the  company? 

A.     Two  or  three  weeks,  I  believe. 

Q.  Have  you  any  fault  to  find  with  the  work 
that  he  did?  A.    No.  [93] 

tT  vT  W  TV"  "TT 

Q.  (By  Mr.  Weil)  :  Is  Mr.  Tooze  still  employed 
there?  A.     No,  he  isn't. 

Q.    Was  Mr.  Tooze  discharged  by  you? 

A.     No,  sir,  he  wasn't. 

Q.    Was  he  discharged?  A.    Yes. 

Q.    By  whom? 

A.  That's  a  difficult  question  to  give  a  correct 
answer. 

Trial  Examiner:  Well,  were  you  present  when 
he  was  discharged? 

The  Witness :    Yes. 

Trial  Examiner:  All  right,  tell  us  now  what  oc- 
curred on  that  occasion. 

The  Witness :    Forced  to  discharge  him. 

Mr.  Nicoson:    I  object  to 

Trial  Examiner:    Excuse  me.  Strike  it  out. 

You  were  present  when  he  was  discharged.  Now, 
who  else  was  present? 

The  Witness:    Union  representative. 

Trial  Examiner:    And  who  else? 

The  Witness:  Several  people  in  the  yard.  I  be- 
lieve one  [94]  man  here  was  present  at  the  time. 

Trial  Examiner :  The  witness  points  to  somebody 
in  the  rear  of  the  room. 

The  Witness:    Mr.  Oyster. 
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Trial  Examiner:    I  take  it  that  is  0-y-s-t-e-r? 

The  Witness:    Yes. 

Mr.  Nicoson:  I  still  have  to  object  on  the  gromid 
no  foundation  having  been  laid  for  "tell  us  what 
happened  on  that  occasion."  He  was  simply  present, 
hearsay  as  to  the  respondent  without  further  foun- 
dation. 

Trial  Examiner:  Maybe  not  binding  upon  you 
but  certainly  binding  upon  the  respondent  company. 
I  will  take  it  and  see  whether  or  not  the  evidence 
is  relative. 

Tell  us  what  happened  on  that  occasion,  who  said 
what. 

The  Witness:  It  was  noon,  we  were  eating 
lunch.  Mr.  Matzko,  the  union  representative,  came 
in.  He  comes  in  every  week.  He  no  longer  comes 
in,  no  longer  with  the  union.  And  said  that  Don 
Tooze  would  have  to  be  fired  immediately.  I  asked 
him  why.  He  was  very  vague,  gave  me  no  direct 
answer 

Mr.  Mcoson:  Object  to  the  conclusions  of  the 
witness. 

Trial  Examiner:  Strike  '^very  vague,"  and 
strike  ''no  direct  answer." 

Did  he  say  anything  to  you  at  all? 

The  Witness:  Said  Mr.  Tooze  was  not  in  the 
union  and  could  not  v/ork.  I  asked  him  if  he  could 
finish  the  day.  He  said,  [95]  no,  he'd  have  to  leave 
right  then.  I  asked  him  what  would  happen  if  I 
didn't  let  him  go.  He  said  they'd  put  a  picket  line 
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around  the  yard.  We  were  very  busy,   I  had  no 

alternative. 

Mr.  Nicoson:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness. 

Trial  Examiner:     Strike  "had  no  alternative." 

What,  if  anything,  did  you  do? 

The  Witness :  I  asked  Don  what  the  trouble 
was.  First  he  didn't  have  much  to  say.  Then  he 
said  he  wasn't  in  the  union,  he  would  have  to  go 
up  and  see  him.  I  said  that  if  he'd  get  straightened 
out  with  the  union  he  could  go  right  on  working. 
Let  it  that  way  for  that  day. 

Trial  Examiner:  Was  Mr.  Matzko  present  at  the 
time  the  conversation  occurred  between  you  and 
Mr.  Tooze? 

The  Witness:  I'm  not  sure.  He  was  still  in  the 
yard.  I  don't  know  whether  he  was  in  the  conver- 
sation. 

Mr.  Nicoson:  I  move  to  strike  that  as  hearsay 
as  to  the  respondent  union. 

Trial  Examiner:  I  will  deny  the  motion.  If  he 
turns  out  that  it  is  hearsay  as  to  the  union  in  the 
light  of  all  the  evidence,  it  yAW  be  disregarded,  not 
to  be  considered,  but  certainly  is  binding  on  the 
company. 

Go  ahead,  sir. 

Q.  (By  Mr.  Weil) :  Did  Mr.  Tooze  ever  re- 
turn to  the  yard? 

A.  Yes,  at  the  end  of  the  week  he  returned, 
offered  to  go  [96]  back  to  work. 

Mr.  Mcoson:    Pardon? 
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Q.  (By  Mr.  Weil)  :  Was  anyone  else  present 
at  that  time?  A.     No. 

Mr.  Nicoson:  I  can't  understand  the  witness. 
He  drops  his  voice  at  the  end  of  the  answer.  You — 
he  came  1)ack  at  the  end  of  the  week? 

The  Witness :  Came  back  at  the  end  of  the  week. 
I  believe  on  Tuesday  or  Wednesday  Mr.  Matzko 
was  in.  He  came  back  Friday  which  was  payday. 

Mr.  Nicoson:     Tooze  came  back  Friday? 

The  Witness:    That's  right. 

Q.  (By  Mr.  Weil) :  Did  you  have  a  conversa- 
tion with  him  then? 

A.     Yes,  I  did. 

Q.    Was  anyone  else  present  that  you  can  recall  ? 

A.    No. 

Q.     Can  you  tell  us  what  this  conversation  was? 

Mr.  Nicoson:  Objection  on  the  ground  it  calls 
for  hearsay  as  to  this  respondent. 

Trial  Examiner:  All  right,  if  hearsay  it  will  be 
disregarded  but  is  binding  on  the  company.  Disre- 
garded as  far  as  respondent  union  is  concerned. 

The  Witness:  I  asked  Tooze  if  he  got  straight- 
ened out  with  the  union.  He  said  no.  I  said  we 
couldn't  afford  to  have  a  picket  line  around  the 
yard,  I  couldn't  let  him  work  without  [97]  being 
a  union  member. 

Q.  (By  Mr.  Weil)  :  Was  there  any  further  con- 
versation that  you  recall? 

A.     That  is  all  I  recall. 

Q.  Has  Mr.  Tooze  been  back  to  the  yard  since 
that  time,  to  your  knowledge?  A.     No. 
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Q.  Have  you  had  any  further  conversation  with 
Mr.  Tooze?  A.     No. 

Q.  Had  you  ever  had  any  conversation  with 
Mr.  Matzko  before  this  time? 

A.     On  this  particular  thing? 

Q.     No,  on  any  matter? 

A.  I  saw  him  every  Wednesday,  approximately 
every  Wednesday. 

Q.    Did  he  come  to  the  yard  every  Wednesday? 

A.    Yes. 

Q.  Did  you  converse  with  him  every  Wednes- 
day? A.    Practically  every  Wednesday. 

Q.  What  subjects  did  you  converse  with  Mr. 
Matzko  ? 

A.  New  men  and  who  wasn't  paying  their  dues. 
He  always  come  to  me  and  asked  me  about  who  the 
new  men  were.  That  is  about  all. 

Q.  Did  he  tell  you  at  any  time  what  his  purpose 
was  in  asking  who  the  new  men  were? 

Mr.  Nicoson:     Objected  to  as  leading.  [98] 

Trial  Examiner:  I  will  take  it.  You  may  an- 
swer. 

The  Witness:  He  didn't  tell  me.  It  was  to  get 
them  to  come  into  the  union,  naturally,  or  see  if 
they  were  union  members. 

Trial  Examiner:  Is  that  what  he  told  you  or  is 
that  what  you  estimate  his  purpose  was. 

The  Witness:  From  his  conversation  that  is 
what  I  gathered. 

Mr.  Nicoson:  Object  to  what  he  gathered.  I 
don't  mind  him  saying  what  was  said.  That  is  a 


116        National  Lador  Relations  Board  vs. 

(Testimony  of  Alexander  W.  Hardy.) 

conclusion  of  the  witness  and  I  move  to  strike  it. 

Trial  Examiner:    Well,  I  will  strike  it. 

Did  you  ever  have  any  conversation  with  him 
about  the  subject  of  membership  in  the  imion? 

The  Witness:    Yes. 

Trial  Examiner:    During  the  year  1954? 

The  Witness:    Yes. 

Trial  Examiner:  Go  to  any  one  of  those  conver- 
sations and  tell  us  about  when  it  occurred  and  who 
was  present  and  what  was  said. 

The  Witness :  July  of  1954,  I  hired  some  car  un- 
loaders.  He  came  to  the  yard  one  Wednesday  or 
Thursday,  asked  me  Avho  the  new  men  were.  I  told 
him.  He  went  and  talked  to  the  men,  came  back 
and  said  two  of  them  weren't  in  the  union.  I  asked 
him  if  they  could  get  in  the  union.  He  said,  yes, 
if  they  pa}^  [99]  their  temporary  dues,  and  that 
is  where  we  left  the  conversation. 

Trial  Examiner:    Go  ahead. 

Q.  (By  Mr.  Weil) :  Do  you  know  what  union 
Mr.  Matzko  represented? 

A.     Local  2288.  Sawmill  Workers. 

Q.  Pardon  me,  are  you  or  have  you  been  a 
member  of  that  union? 

A.     I  have  been  on  the  temporary  basis. 

Trial  Examiner :    When  was  that  ? 

The  Witness :  On  and  off  for  the  last  five  years. 
I'm  not  required  to  be  a  union  member  but  in  order 
to  avoid  arguments  with  the  union,  I  hold  a  tempo- 
rary card  when  they  require  me  to. 

Trial  Examiner:    At  any  time  during  your  mem- 
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bership   do  you  know  of  your  knowledge  whether 
Mr.  Matzko  occupied  any  position  with  the  union? 
The  Witness:     He  was  their  accredited  union 
representative. 

Trial  Examiner:  When  was  the  last  time  that 
your  membership  and  his  position  in  that  regard 
eomcided?  ^ 

The  Witness:  I  believe  it  was  January  of  this 
year.  *^ 

Trial  Examiner:    Of  19551 

The  Witness:    Yes.  flOOl 
*****  -" 

Cross  Examination  ***** 

Q.     (By  Mr.  Nicoson)  :    Do  you  know  where  the 
union  has  its  office,  2288  has  its  office? 

A.     Kot  now.  Pm  not  sure,  used  to  be  at  North 
and  Union. 

Q.     Do  you  know  where  it  was  in  1954? 
A.     No,  I  don't. 

Q.     You  were  never  in  the  office  in  1954^ 
A.    No. 

Q.     You  never  saw  Mr.  Knight  doing  anything 
tiienm  the  union  office  in  1954?  A.     No 

Q.     You  never  saw  Mr.   Hermeyer  doing'  any- 
thing m  the  union  office  in  1954?  A     No 

Q.     You  say  Mr.  Matzko  is  the  accredited  union 
representative  of  Local  2288.  What  does  that  mean^ 

A.    He  IS  the  representative  who  comes  around 
sees  that  the  [103]  men  are  in  the  union.  That  the 
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union  contract  is  abided  by  and  that  the  dues  are 

paid. 

Q.  What  does  it  mean  when  you  say  he  is  the 
accredited  union  representative? 

Trial  Examiner:  I  think  he  has  just  testified  to 
that. 

Q.     (By  Mr.   Mcoson) :     What  does   the   word 

"accredited"  mean? 
***** 

Trial  Examiner:  I  certainly  think  it's  much 
more  important  to  determine  what  this  union  rep- 
resentative has  done  rather  than  the  language  that 
this  witness  has  used,  but  he  did  use  it  and  I  will 

permit  the  question. 
***** 

Trial  Examiner:  I  will  take  the  answer  to  the 
question  and  see  how  far  we  get  along.  If  it  gets 
involved  in  anything,  I  will  know  what  my  obliga- 
tion here  is. 

Do  you  know^  the  definition  of  the  word  "ac- 
credited"? 

The  Witness:     I  can  use  accredited  but  I  don't 

know  whether  I  can  define  it.  [104] 
***** 

Q.  (By  Mr.  Mcoson) :  Did  I  understand  you 
to  testify  that  Mr.  Matzko  was  no  longer  with  the 
union  ? 

A.  No  longer  comes  to  our  yard.  We  have  a 
new  representative. 

Q.  I  see,  and  you  don't  know  whether  Mr. 
Matzko   is   any  longer  in   any   capacity  with   this 
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union  or  not?  A.     Only  from  hearsay. 

Q.  Now,  do  you  know  as  a  matter  of  fact 
whether  Mr.  Matzko  had  any  connection  with  this 
union  in  1954  during  the  month  of  November? 

A.    Yes,  I  do. 

Q.  What  are  the  facts  that  led  you  to  make  that 
statement  % 

A.  Mr.  Matzko  was  calling  on  us  and  he  had  a 
union  paper  showing  that  he  was  the  representa- 
tive. 

Q.    He  had  some  sort  of  a  document,  did  he? 

A.    Yes. 

Q.  You  do  not  know  then  whether  or  not  Mr. 
Matzko 's  document  [105]  had  been  lifted  during 
the  month  of  November,  1954,  do  you? 

A.    No. 

Q.     You  do  not  know  that  he  had  any  such  docu- 
ment in  November  of  1954?  A.     No. 
***** 

Q.  (By  Mr.  Nicoson) :  Mr.  Hardy,  when  was  it 
that  you  saw  these  papers  with  Mr.  Matzko,  you 
said  Mr.  Matzko  had  which  showed  him  being  the 
union  representative? 

A.  I  don't  recall  that  I  asked  him  for  them  over, 
he  showed  them  once  or  twice  during  the  four 
years. 

Q.     At  the  beginning  of  your  relationship? 

A.     Approximately.  [106] 
***** 

Q.  (By  Mr.  McCormick)  :  Do  you  recall  the 
date  of  the  conversation  that  you  referred  to  in 
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direct  testimony  between  yourself  and  Mr.  Matzka 

in  connection  with  the  discharge  of  Mr.  Tooze? 

A.     No.   [107] 
***** 

Trial  Examiner:  On  this  occasion  when  Mr. 
Matzko  discussed  Mr.  Tooze's  separation  or  dis- 
charge, did  the  subject  of  union  membership  or  the 
subject  of  the  union  come  up  at  all  in  the  conver- 
sation'? [110] 

The  Witness:    Yes. 

Trial  Examiner:    Who  said  anything  about  it? 

The  Witness:    Mr.  Matzko. 

Trial  Examiner:    What  did  he  say? 

The  Witness:     Said  Mr.  Tooze  was  not  a  mem- 
ber of  2288.  [Ill] 
***** 

DON  FRANK  TOOZE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Weil):     What  is  your  full  name? 
A.    Don  Frank  Tooze. 
Q.    Your  address? 
A.     4352  Locustdale,  El  Monte. 
Q.    Have   you   ever   been   employed   by   W.   B. 
Jones  Lumber  Company?  A.    Yes. 

Q.     When  were  you  hired? 
A.     I  was  hired  October  28,  1954. 
Q.     Who  hired  you?  A.     Alex  Hardy. 
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Q.    What  work  did  you  do  there  ? 

A.  I  was  hired  as  a  stacker  driver,  forklift  op- 
erator. 

Q.  When  you  were  hired,  was  there  any  men- 
tion made  of  the  union'?  A.     None. 

Q.  After  you  were  hired,  when  was  the  union 
first  mentioned  to  you  and  by  whom? 

A.  November  3rd,  I  believe,  a  union  represent- 
ative came  to  me  during  the  hmch  hour  and  had  a 
conversation  with  Alex  which  I  do  not  know  but 
I  saw  Alex  point  to  three  or  four  new  men  and  then 
Matzko [114] 

Mr.  Mcoson:  Just  a  minute,  I  don't  like  to  in- 
terrupt but  here  I  go,  he  is  telling  about  something 
he  didn't  hear.  He  talked  about  a  union  representa- 
tive which  he  has  not  established  or  not  identified. 
I  move  to  strike  his  answer  as  not  being  respon- 
sive, no  proper  foundation  having  been  laid  and 
hearsay. 

Mr.  McCormick:  I  join  in  that  objection  on  the 
same  grounds. 

Trial  Examiner:  I  will  reserve  ruling  for  a 
moment. 

The  individual  you  refer  to  as  the  union  repre- 
sentative, do  you  know  his  name? 

The  Witness:    Yes,  sir. 

Trial  Examiner:    What  is  his  name? 

The  Witness:    John  Matzko. 

Trial  Examiner:  I  deny  the  motion.  Continue 
with  your  testimony. 

The  Witness:    He  came  over  and  before  we  got 
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into  a  conversation,  I  said  to  him  that  I  was  going 
in  the  back  yard  and  he  could  see  me  back  there, 
that  I  had  to  go  Imck  to  work  and  which  I  did. 
I  was  in  the  back  yard  operating  the — I  believe  I 
was  operating  the  stacker.  The  gentleman  come  up 
to  me 

Trial  Examiner:    Which  gentleman'? 

The  Witness :    Well,  the  one  that,  Mr.  Matzko. 

Trial  Examiner:  Why  don't  you  tell  us  Mr. 
Matzko  ? 

The  Witness:  Well,  he  introduced  himself, 
showed  me  his  identification,  stating  that  he  was 
the  representative  of  the  [115]  Lumber  and  Saw- 
mill Workers'  Local  2288  and  that  I  said  to  him, 
before  you,  before  you  start  in,  there's  a  little  sit- 
uation I  want  to  exjolain  to  him.  I  told  him  that 
I  had  worked  for  Pope  and  Talbot,  Oakridge, 
Oregon. 

That  I  was  a  member  of  the  local  union  up  there 
and  that  I  left.  I  left,  that  I  was  involved  in 
charges  filed  by  the  union  up  there  and  I  was  tried 
on  charges  of  aiding  and  abetting  a  revolutionary 
organization  which  I  was  found  guilty  on. 

In  April  of  that  year,  I  quit  Pope  and  Talbot 
and  went  to  Inneman  and  Poulson  which  they  were 
a  CIO  organization  who,  in  turn,  they  sold  out  to 
the  Georgia  Pacific  Company. 

Trial  Examiner:  You  are  telling  all  this  to  Mr. 
Matzko  ? 

The  Witness :    Yes. 

Trial  Examiner:    All  right,  go  ahead. 
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The  Witness:  That  is  all  my  conversation  to 
him. 

Trial  Examiner:    Go  ahead. 

The  Witness:  They  sold  out  to  Georgia  Pacific 
and  I  went  to  work  for  the  Portland  Meadows 
Amultnomah  Kennels  Club.  And  that,  those  were 
strictly  seasonal  jobs  and  then  I  came  down  here 
and  started  to  work. 

I  even  told  him  the  fact  I  was  going  to  get  mar- 
ried at  the  end  of  November.  We  went  into  a  dis- 
cussion about  the  charges  and  he  said  to  me  that 
if  what  I  told  him  was  true  that  he  would  have  to 
write  a  letter  to  the  local  union  at  the  Willamette 
District  Council  to  see  just  what  the  situation  was 
[116]  and  to  verify  everything  I  had  told  him.  If 
it  was  so,  he  said,  if  it  was  so  that  he  would  have 
to  pull  me  off  the  job  and  our  voices  began  to  raise 
at  this  time  and  I  asked  him,  "Doesn't  the  Taft- 
Hartley  Law  protect  me?" 

He  says,  well,  he  should  know  more  about  the 
Taft-Hartley  Law  than  I  would  and  I  said  he 
ought  to. 

At  which  time,  the  latter  part  of  this  conversa- 
tion, there  was  a  colored  boy,  name  of  Bob,  worked 
for  the  company.  He  took  in  the  latter  part  of  this 
conversation  and  I  asked  Bob  if  he  thought  the 
union  could  pull  me  off  the  job.  He  said  he  was 
inclined  to  believe  that  the  union  could. 

Mr.  Matzko  said  he  would  write  the  letters  to 
the  respective  union   or,   the   Willamette   District 
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Council,  and  verify  what  I  had  told  him  and  that 

was  about  the  end  of  our  conversation. 

Q.  (By  Mr.  Weil) :  Did  you  have  any  further 
conversation  with  anyone  representing  the  union? 

A.     Oh,  yes. 

Q.  When  did  you  next  converse  with  any  union 
representative  ? 

A.  I  believe  it  was  the  following  Wednesday. 
No,  no,  I  took  the  rest  of  the  afternoon,  this  par- 
ticular afternoon  off,  went  directly  over  to  the  Re- 
gional Director's  office  of  the  CIO,  Mr.  DeSeltzer, 
explained  the  entire  situation  to  him  just  as  I  did 
to  Mr.  Matzko,  and  he  suggested  that  I  go  see  Mr. 
Knight  and  gave  me  his  card  as  a  reference.  I 
called  Mr.  Knight  from  Mr.  De Seltzer's  office  who 
was  not  in  at  that  time  but  would  be  back  [117] 
between  3 :30  and  4 :00,  something  like  that.  At  this 
particular  time  some  employer  was  over  there  and 
I  went  over  to  the  union  hall  of  2288  and  saw  Mr. 
Knight. 

Q.  Was  anyone  else  present  when  you  saw  Mr. 
Knight  ? 

A.  I  went  up  there,  when  I  first  went  in  the 
union  hall  there,  I  asked  the  girl  for  Mr.  Knight 
and  Mr.  Knight  was  there.  He  come  out  and  we 
went  into  his  office  at  this  particular  time. 

Q.    Was  there  anyone  else  present  in  his  office? 

A.     Later  on,  yes. 

Q.     Not  at  the  beginning  of  the  conversation? 

A.  No,  not  at  the  beginning  of  the  conversa- 
tion. 
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Q.  Will  you  tell  us,  did  Mr.  Knight  introduce 
himself  or  did  you  know  who  he  was? 

A.  He  did  not  introduce  himself  other  than  the 
girl  went  and  got  Mr.  Knight  and  he  came  out.  I 
introduced  myself. 

Q.  What  was  the  conversation  you  had  in  Mr. 
Knight's  office? 

Mr.  Mcoson:  Objected  to  on  the  ground  it  calls 
for  a  conclusion  of  the  witness,  hearsay  as  to  this 
respondent,  no  proper  foundation  having  been  laid 
as  to  who  Knight  is. 

Trial  Examiner:  I  overrule  the  objection.  You 
may  have  to  connect  it  up.  I  have  not  made  up  my 
mind  as  yet  whether  there  is  enough  in  the  record 
as  to  that  but  I  will  take  the  conversation.  Go 
ahead. 

The  Witness:  The  conversation  in  Mr.  Knight's 
office,  I  showed  him  Mr.  DeSeltzer's  card  and  told 
him  that  he  advised  [118]  me  to  see  him  and  ex- 
plained who  I  was  and  told  him  exactly  the  same 
situation  that  I  told  Mr.  Matzko  and  Mr.  DeSelt- 
zer  about  the  charges  and  trials  in  Oakridge,  Ore- 
gon and  being  found  guilty  on  those  charges  and 
that  from  hearsay  of  what  the  penalties  were  to 
be,  that  I  had  never  received  any  official  notice  of 
what  the  penalties  were  or  just  what  the  situation 
was  or  even  if  I  was  guilty  or  not. 

I  told  him  that  I  had  seen  Mr.  De Seltzer.  He 
said  he  didn't  like  it,  what  was  my  idea  of  seeing 
Mr.  De  Seltzer  when  the  AFL  w^as  the  representa- 
tive of  the  Jones  Mill.   I  told  him  that   I   didn't 
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trust  the  AFL's  word  or  the  CIO's.  I  wanted  to 
get  the  information  and  I  go  to  various  people  and 
get  it.  He  didn't  like  it  and  stated  it  as  such. 

At  that  time  Mr.  Matzko  came  into  the  office.  We 
shook  hands  and  I  told  Mr.  Matzko  that  I  was  talk- 
ing to  Mr.  Knight  here  about  my  situation  and 
that  a  little  bit  more  conversation  took  place  which 
I  just  don't  remember  very  much  right  now. 

Mr.  Knight  told  Matzko  to  give  me  a  work  per- 
mit for  the  month  of  December — no,  November, 
and  which  next  Friday  come  in  and  get  my  work 
permit  and  he  would  see  what  the  situation  was  by 
having  these  letters  written  up  to  the  local  union 
in  Oakridge,  Willamette  District  Council,  to  Eldon 
Kraal  which  was  one  of  the  officers  up  there,  find 
out  just  what  the  situation  was. 

At  this  time  he  didn't  say  whether  he  would  put 
me  off  the  [119]  job  or  not.  As  to  what  I  can  re- 
call, he  did  say  he  would  help  me  out  as  much  as 
he  could  and  that  is  about  the  end  of  the  conversa- 
tion there. 

Q.  (By  Mr.  Weil)  :  Did  you  have  any  further 
conversation  with  Mr.  Knight  at  any  time*? 

A.    Yes. 

Q.  When  did  you  next  have  a  conversation  with 
him? 

A.  I  believe  it  was  a  week  after  the  following 
Friday.  I'm  not  sure  on  this  now  but  it  was  on 

Trial  Examiner:  Before  you  get  into  that,  were 
you  working  during  this  period? 

The  Witness:    Yes,  I  was. 
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Trial  Examiner:  Did  you  have  a  temporary 
permit  ? 

The  Witness:    No. 

Trial  Examiner:  Didn't  Mr.  Matzko  give  it  to 
you? 

The  Witness :  No,  told  me  to  come  in  the  follow- 
ing Friday  to  x^ick  up  the  work  permit. 

Trial  Examiner:  Was  this  the  occasion  when 
you  had  this  next  conversation? 

The  Witness:    Yes. 

Trial  Examiner:    All  right,  go  ahead. 

The  Witness:  I  returned  on,  I  believe  it  was, 
a  Friday  to  get  the  work  permit.  I  went  into  the 
union  hall  and  asked  the  girl  for  a  work  permit 
and  she  asked  me  if  I  was  a  member  of  the  union. 
I  told  her,  no,  that  that  was  one  of  the  situations 
[120]  I  wanted  to  find  out  about  and  she  asked  me 
if  my  name  was  Tooze.  I  told  her  yes.  She  left  and 
went  back  to  the  back  office  and  got  Mr.  Knight 
who  came  out  front. 

Q.  (By  Mr.  Weil) :  Was  anyone  else  present 
besides  you  and  the  girl  and  Mr.  Knight  ? 

A.    Yes,  Mr.  Oyster  was. 

Q.    Mr.  Oyster,  did  he  go  with  you  1 

A.  Yes,  he  did.  He  went  down  to  the  union  hall 
with  me. 

Q.     Tell  us  what  was  said. 

A.  Mr.  Knight  came  out  of  his  office  and  he 
said,  "We  couldn't  do  much  for  you,  Tooze.  You 
are  not  a  member  in  good  standing." 

And  then  he  took  out  from  underneath  the  table 
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or  whatever  you  Avant  to  call  it,  counter,  a  folder 
of  letters  and  showed  me  three  letters  that  he  had 
received,  one  from  Eldon  Kraal,  Willamette  Dis- 
trict Council,  one  was  a  letter  written  by  Purscell, 
the  financial  secretary  of  the  local  union  at  Oak- 
ridge,  and  another  document  that  was  prepared  by 
the  Hearing  Board,  the  Board  of  the  hearing  of 
my  trial.  I  had  read  all  these  and  offered  to  pay 
my  dues  then. 

Trial  Examiner:     To  Mr.  Knight? 

The  Witness:  Mr.  Knight,  yes.  They  refused.  I 
asked  about  my  work  permit.  They  did  not  issue 
me  a  work  pennit  because  I  was  not  a  member  in 
good  standing. 

Trial  Examiner:    Who  said  that?  [121] 

The  Witness:    Mr.  Knight. 

Trial  Examiner:  Mr.  Matzko  was  there  at  this 
time? 

The  Witness :  Yes,  he  was  at  this  time.  I  offered 
to  join  the  union  over  again  and  Mr.  Knight  said 
that  I  couldn't  become  a  member  twice.  I  asked  him 
why.  He  never  did  answer  me. 

I  asked  him,  *' Doesn't  the  Taft-Hartley  Law  pro- 
tect me?" 

When  I  said  "Taft-Hartley  Law,"  he  wheeled 
around  and  walked  away  and  as  he  was  walking 
away,  he  said,  ''Don't  talk  Taft-Hartley  Law  to 
me." 

Mr.  Oyster  then  went  in  l^ack,  Mr.  Oyster  who 
took  in  part  of  this  conversation  went  back  and  got 
his  work  permit  and  I  told  him  that  I  would  meet 
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him  out  in  the  car  and  I  left  and  went  out  in  the 

car. 

Q.     (By  Mr.  Weil)  :     During  that  conversation 
did  Mr.  Knight  give  you  any  documents? 

Trial  Examiner:    He  said— you  mean  to  keep? 

Mr.  Weil:    Yes. 

The  Witness:    Oh,  no. 

Q.  By  (Mr.  Weil) :  Did  he  at  any  subsequent 
time?  A.     Mr.  Knight  did  not,  no. 

Q.    Did  Mr.  Matzko?  A.    Yes. 

Q.     When? 

A.  Well,  Mr.  Matzko  came  to  the  mill  there 
once,  well,  it  was  the  day  that  I  was  discharged 
and  he  drove  up  in  the  back  yard  [122]  where  I 
was  working  at  the  time.  He  called  me  over  to  him. 
I  went  over  there  and  he  handed  me  three  docu- 
ments which  were  copies  of  these  letters  that  were 
on  file  in  the  union's  office.  I  read  them  and  handed 
them  back  to  him  and  he  handed  them  back  to  me 
and  told  me  to  keep  them  that  they  were  mine. 

Q.  (By  Mr.  Weil) :  Do  you  have  those  docu- 
ments with  you?  A.    Yes. 

Q.    May  I  see  them,  please? 

Are  these  the  exact  documents  that  he  handed 
you?  A.    Those  are  the  exact  documents. 

Trial  Examiner:  Mr.  Weil,  do  you  contend  there 
is  any  union  shop  agreement  here,  lawful  or  un- 
lawful? 

Mr.  Weil:  I  don't  contend  an  unlawful  shop 
agreement  here. 
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Trial  Examiner:  Any  union  shop  -agreement 
here  ^ 

Mr.  Weil:  I  have  considered  it  irrelevant 
whether  there  is  or  is  not  since  the  circumstances 
under  which  this  man  was  discharged  could  not 
have  been  legalized  by  any  agreement. 

Trial  Examiner:  All  right.  So  what  are  those 
documents  going  to  establish? 

Mr.  Weil:  These  documents  are  going  to  estab- 
lish, well,  in  the  first  place,  they  were  handed,  inas- 
much as  they  were  handed  this  witness  by  a  union 
representative,  one  of  them  bears  an  address  to 
Mr.  William  H.  Knight,  B.R.,  which  I  believe  the 
Board  can  and  you  can  take  judicial  notice  as  the 
common  abbreviation  of  business  representative, 
Local  2288,  [123]  and  I  think,  among  other  things, 
these  documents  establish 

Trial  Examiner:  The  whole  point  I  make  is 
this,  if  this  witness'  testimony  is  credible  and  found 
to  be  the  fact,  it  would  be  abundantly  plain,  it 
seems  to  me,  that  he  had  been  discharged  for  some 
reason  or  other  than  the  failure  to  pay  dues.  I 
make  that  proviso  but  if  you  want  to  try  these 
documents,  let's  see  where  we  get. 

Mr.  McCormick:  That  observation,  if  the  Court 
please,  was  made  as  to  the  union,  not  the  employer? 

Trial  Examiner:  Well,  he  wasn't  working  for 
the  union,  you  know. 

Mr.  McCormick:  There  is  no  testimony  upon 
which  the  remark  can  stand  as  to  the  employer,  if 
the  Court  please. 
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Trial  Examiner:  Well,  that  may  be.  My  i^rinci- 
pal  point  here  was  to  try  to  avoid  cluttering  the 
record  with  documents  that  probably  wouldn't  help 
any  side  at  all  or  add  anything  to  the  case. 

Mr.  Weil:  The  documents  tend  to  establish,  I 
believe,  the  actual  reason  why  the  discharge  was 
effectuated.  The  pleadings  do  not  contain  general 
denials  on  behalf  of  the  union.  I  have  no  idea  of 
the  defense. 

Trial  Examiner:  You  got  testimony  prima  facie 
as  to  a  proffer  of  dues  and  refusal.  Go  ahead. 

Mr.  Weil:  I  have  had  marked  General  Coun- 
sel's Exhibits  4,  5  and  6  for  identification,  the  doc- 
uments referred  to  by  the  [124]  witness  in  his 
testimony.  General  Counsel's  4  purporting  to  be  a 
copy  of  a  letter  dated  November  8,  1954;  General 
Counsel's  5,  a  copy  of  a  document  purporting  to 
be  a  letter  of  November  12,  1954,  both  letters  ad- 
dressed to  William  H.  Knight,  Business  Repre- 
sentative, Local  2288 ;  General  Counsel's  6  for  iden- 
tification, a  document  purporting  to  be  an  excerpt 
from  the  minutes  which  is  referred  to  in  G.  C.  5. 

I  would  like  to  offer  these  at  this  time. 

Trial  Examiner:    Any  objection? 

Mr.  Nicoson:    No  objection. 

Mr.  McCormick:    No  objection. 

Trial  Examiner:    They  will  be  received. 

(Thereupon  the  documents  above  referred  to 
were  marked  General  Counsel's  Exhibits  Nos. 
4,  5  and  6  and  were  received  in  evidence.) 
[See  pages  218-221.] 
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Q.  (By  Mr.  Weil)  :  Did  you  have  any  further 
conversation  at  this  time  Avith  Mr.  Matzko? 

A.  We  are  still  having  a  conversation  at  this 
particular  time.  He  handed  me  these  dociunents 
and  told  me  that  he's  going  to  have  to  pull  me  off 
the  job.  I  asked  him  why  and  if  he'd  let  me  work 
until  Friday. 

He  says,  no,  he  was  supposed  to  pull  me  off 
Monday  and  couldn't  make  it.  He  says,  "I'm  going 
to  have  to  pull  you  off  the  job,  going  to  have  to  see 
Jones  to  pull  you  off  the  job." 

I  says,  "I  want  to  see  Jones  myself."  [125] 

In  which  I  got  on  the  stacker  and  drove  around 
to  the  office  and  parked  the  stacker  which  at  the 
time  some  of  the  fellows  w^orking  were  on  lunch 
hours  and  which  Alex  also  was.  I  called  Alex  over 
to  the  side  and  told  him  that  Matzko  was  pulling 
me  off  the  job. 

Mr.  Mcoson:  I  object  to  that  as  being  out  of 
the  presence  of  any  purported  representative  of 
the  respondent  union  on  the  ground  it's  hearsay.  I 
move  to  strike  it  on  that  ground. 

Q.  (By  Mr.  Weil)  :  Was  Mr.  Matzko  present 
when  you  talked  to  Alex  ?  A.     Yes. 

Trial  Examiner:    I  deny  the  motion. 

Q.     (By  Mr.  Weil)  :    Proceed. 

A.  Alex  came  over.  I  told  him  that  the  union 
was  pulling  me  off  the  job.  Alex  wanted  to  know 
why.  Matzko  told  him  I  was  not  a  member  in  good 
standing  and  that  he  would  have  to  pull  me  off  the 
job. 
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Of  ^dir  '""  "  '  ^^'"'^"'*  '^^°*  ^-  *te  .est 
Matzko  said,  "Ko." 

Ood  dan:  unioTVo? tveT"*  '  "'"  *°"^  «'^ 
hours  for  four  hom-s  pay.'  ^'^  '  '^^^^  -^^^'^t 

Matzko  interinipted  him   nt  +1  •     x- 
Alex  you  don't  hJ    !  '  *™''  ""d  told 

hours  Alex  told  ,t  '  '.T  "^''*'   ^"^  ««  *«- 

hours  pay    H     ."^        ""f  ^"'^  ™^  ^"^  f""  eight 
laj.  ne  said  somethma-   flPfil   oK„  i 

time  which  I  don't  recall  "'         "*  °^'^- 

"O.K."  °*  ^''^  •'°h  and  Alex  said, 

The  Witness:    The  17th. 
Tnal  Examiner:    Of  what? 
The  Witness:    November.  ' 
Trial  Examiner:    What  year? 
ihe  Witness:    1954 

have  any  further  conversation  with  lle^:  '''  ^°" 

Mr   I'"'      '"'''^  ^^'^  ^^  ^  '^°"W  '^ee-l 
^vii.  JNIicoson:     Obiepfprl   f^  xi 

-y  as  to  the  respondeat  "  ''^  ^^"'""^  '^-- 
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Trial  Examiner:  I  will  take  it  as  to  the  com- 
pany. Go  ahead. 

The  Witness:  I  asked  Alex  if  I  could  see  the 
bookkeeper  as  I  wanted  to  know  the  interstate 
commerce  trade  of  the  company.  Alex  said  that  the 
bookkeeper  was  too  busy  to  find  that  information 
out  and  I  believe  I  left  after  that.  I  came  directly 
up  to  the  office  here  of  the  National  Labor  Rela- 
tions Board.  [127] 

Q.  (By  Mr.  Weil) :  Did  you  have  any  further 
conversation  with  Alex  that  day? 

A.  Yes.  I  left  the  company,  came  directly  to  the 
National  Labor  Relations  Board  here.  In  which 
I  was  interviewed. 

Trial  Examiner:  Don't  tell  us  what  happened 
here. 

Mr.  Weil,  you  don't  have  to  go  into  all  the  de- 
tails of  this  witness'  experience  here  at  the  Board 
and  so  on.  Let's  hit  the  spots  you  feel  are  neces- 
sary. 

Mr.  Weil:  I  asked  the  witness  to  testify  about 
the  further  conversation  that  day  with  Alex. 

Q.  (By  Mr.  Weil) :  How  did  you  talk  to  him, 
in  person? 

A.     No,  I  called  him  by  phone. 

Q.  Have  you  ever  spoken  to  Alex  by  phone  be- 
fore ?  A.     Yes. 

Q.    Did  you  recognize  his  voice?  A.    Yes. 

Q.  What  was  the  conversation  you  had  with 
him? 
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Mr.  Nicoson:  Objected  to  on  the  ground  hear- 
say as  to  this  respondent. 

Mr.  McCormick:  I  join  in  that  objection,  hear- 
say as  to  the  employer. 

Trial  Examiner:  I  will  take  it  as  to  the  com- 
pany. 

The  Witness:  I  asked  Alex  if  Jones  had  heard 
about  it. 

He  said,  "No." 

And  I  asked  Alex  how  Jones  would  take  it  and 
if  I  got  [128]  squared  away  with  the  union  if  I 
could  come  back  to  work. 

He  says,  ''Yes,  Don,"  he  says,  "get  something  in 
writing  either  from  the  union  or  from  the  National 
Labor  Relations  Board  and  come  back  to  work." 

And  I  told  Alex  that  the  company  could  fire  me 
for  any  infraction  of  the  rules  and  Alex  said, 
"Don't  worry  about  that.  The  company  is  not  firing 
you  for  anything  like  that.  All  we  want  you  to  do 
is  get  something  in  writing  from  either  the  union 
or  the  National  Labor  Relations  Board  if  you  do 
come  back  to  work." 

He  wished  me  good  luck  and  hung  up. 

Trial  Examiner:  Who  was  your  boss  at  that 
plant  ? 

The  Witness:    Immediate  boss? 

Trial  Examiner:  Well,  you  can  tell  me  that  if 
you  want. 

The  Witness :    Alex  was  my  immediate  boss. 

Trial  Examiner:    What  did  he  do  to  boss  you? 

The  Witness :    Gave  me  various  orders  to  put  up. 
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Trial  Examiner:  The  Alex  you  have  been  re- 
ferring to,  is  he  the  preceding  witness,  the  gentle- 
man who  testified  before  you"? 

The  Witness:    Yes. 

Trial  Examiner:  Did  you  have  any  further  con- 
versation at  any  time  with  Alex? 

The  Witness:  Yes.  The  next  day  I  reported  to 
Alex  at  approximately  8:00  o'clock  in  the  morning, 
told  him  that  I  wasn't  dressed  for  it  but  I  had  my 
working  clothes  out  in  the  car.  [129]  Reporting  for 
work. 

He  asked  me  if  I  had  anything  in  writing  from 
the  union  or  the  National  Labor  Relations  Board. 
I  told  him,  no,  and  that  I  had  a  copy  of  the  Taft- 
Hartley  Law  in  which  I'd  like  to  have  him  read  it. 
I  took  it  out  of  my  coat  pocket  and  laid  it  in  front 
of  him  and  he  refused  to  see  it,  the  law,  at  that 
time. 

During  this  conversation  there  was  a  girl  work- 
ing behind  the  desk  there.  I  don't  know  her  name. 
I  believe  she  heard  part  of  this  conversation.  I  told 
Alex  that  there's  a  possibility  I'd  have  to  file 
charges  against  the  company  to  protect  my  rights. 

Trial  Examiner:  That  completes  the  conversa- 
tion? 

The  Witness :    That  is  just  about  it. 

Trial  Examiner:    All  right,  go  ahead. 

Q.  (By  Mr.  Weil)  :  Did  you  thereafter  have 
any  further  talk  with  any  representative  of  the 
company  or  of  the  union? 

A.     Yes,  I  had.  I  believe  it  was,  I  went  down  to 
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the  company's  office  to  pick  up  my  check.  I  saw 
Alex  at  the  counter  in  the  office  which  I  believe 
he  notified  me  that  Mr.  Moore  wanted  to  see  me 
and  Mr.  Jones. 

Alex,  myself  and  Mr.  Moore,  we  went  into  Mr. 
Jones'  office.  We  had  a  conversation  there.  The 
fact,  what  the  trouble  was 

Mr.  Mcoson:  Object  to  what  was  said  in  there 
on  the  grounds  hearsay  as  to  this  respondent. 

Trial  Examiner:  I  will  take  it  as  to  the  com- 
IDany.  Go  ahead.  [130] 

The  Witness:  Mr.  Jones  tried  to  advise  me  and 
find  out  if  I  had  offered  to  pay  my  dues.  I  told 
him  I  had  and  he  thought  I  was  a  good  worker 
and  he  suggested  I  go  back  and  cash  my  check  and 
go  back  down  to  the  union  hall  and  offer  to  pay 
my  dues  again  and,  or,  join  the  union  over  again. 
I  told  him  I  would  and  I  have  already  tried  to. 
We  shook  hands  and  wished  each  other  the  best  of 
luck  and  I  believe  I  left  at  that  time.  There  was 
probably  some  other  conversation  which  I  don't  re- 
member at  this  time. 

Trial  Examiner:  Do  you  recollect  whether  you 
discussed  with  Mr.  Jones  the  reason  why  your  dues 
had  not  been  accepted,  v\^as  that  discussed? 

The  Witness :  As  I  said  that  I  had  explained  to 
Mr.  Jones  just  partially  what  the  circumstances 
were. 

Trial  Examiner:     Tell  about  it. 

Mr.  Nicoson:  May  my  objection  go  to  that,  your 
Honor,  as  hearsay? 
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Trial  Examiner:  Yes,  as  to  the  union,  yon  are 
correct.  I'm  taking  this  as  going  to  the  company 
interests  only. 

The  Witness:  I  told  Mr.  Jones  I  was  involved 
in  a  jurisdiction  election  between  the  CIO  and  AFL 
in  Oakridge,  Oregon,  and  I  was  a  staunch  organ- 
izer for  the  CIO  at  this  particular  time  and  after 
the  election  was  over  with  that  the  AFL  had  won 
the  election  and  that  the  charges  were  filed  against 
me  for  aiding  and  abetting  a  revolutionary  organi- 
zation and  I  [131]  was  supposedly  found  guilty  but 
I  never  received  any  notice. 

Trial  Examiner:  By  ^'revolutionary  organiza- 
tion," so  I  may  be  straight,  do  you  mean  dual  union- 
ism? Do  you  mean  organizing  for  another  union? 

The  Witness:  What  the  union  means,  I  don't 
know. 

Trial  Examiner:  You  used  the  term  'revolu- 
tionary organization"  ? 

The  Witness:    The  union  used  the  term,  not  me. 

Trial  Examiner:    What  context  was  it  used  in? 

The  Witness:     Contest? 

Trial  Examiner:     Context? 

The  Witness:  The  fact  that  I  was  trying  to 
swing  the  local  men  over  to  the  CIO. 

Trial  Examiner:  All  right,  I  understand  now. 
Go  ahead. 

Q.  (By  Mr.  Weil)  :  Did  you  have  any  further 
conversations  after  this  with  any  representative  of 
the  union  ? 

A.     Yes,  when  I  left  Mr.  Jones'  office,  I  went  in 
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my  car,  drove  through  the  yard,  went  down  to  the 
far  end  of  the  yard  what  we  referred  to  as  a  tri- 
angle which  triangle 

Q.  We  won't  go  into  that.  Did  you  go  from 
there  down  to  the  union  office?  A.    Yes. 

Q.    Anybody  go  with  you?  A.    Mr.  Oyster. 

Q.    Whom  did  you  see  at  the  union  office?  [132] 

A.     Mr.  Knight. 

Q.    Anyone  else? 

A.     The  girl  first  and  Mr.  Knight. 

Q.    What  was  the  conversation  there? 

A.  I  asked  the  girl  if  I  could  see  Mr.  Knight. 
She  left  and  came  back  and  said  Mr.  Knight  was 
indisposed  at  which  time  Mr.  Knight  comes  wan- 
dering out  of  his  office  and  I  told  the  girl  I  had 
come  down  here  to  pay  my  back  dues  and  she  said 
she  couldn't  accept  them.  At  this  point  Mr.  Knight 
came  over  to  the  counter. 

I  told  her  that  I  wanted  to  join  the  union  over 
again  at  which  time  Mr.  Knight  interposed  there 
and  said  I  couldn't  join  the  union  again,  that  I 
couldn't  become  a  union  member  twice.  The  fact 
that  I  was  already  a  member  of  the  union,  I 
couldn't  join  over  again. 

I  asked  him  what  in  the  devil  he  meant  by  that, 
that  he  couldn't  show  me  in  the  constitution  or  by- 
laws anything  to  that  effect. 

He  says,  ''Well,  take  my  word  for  it,  you  can  not 
join  the  union  over  again,  you  are  already  a  mem- 
ber of  the  union  but  you  have  no  withdrawal  card. 
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We  can  not  accept  your  union  dues  down  here  for 

what  you  owe  another  union." 

I  offered  to  pay  these  particular  dues  and  I  of- 
fered to  pay  my  initiation  fee  and  additional  dues 
and  I  had  the  money  with  me  to  do  so.  He  abso- 
lutely refused  to  accept  the  money  [133]  whatso- 
ever. 

Q.     Did  you  have  the  money  in  your  hand? 

A.    Yes,  I  believe  I  did. 

Q.  Do  you  recall  anything  further  of  that  con- 
versation ? 

A.  He  says,  well,  you  should  have  gotten  in 
touch  with  me  before  I  filed  charges,  unfair  labor 
charges  against  the  union.  At  which  time  I  believe 
I  ,iust  ignored  him  and  walked  out.  I  don't  re- 
member. 

Q.  Have  you  since  that  time  had  any  conversa- 
tions with  any  representatives  of  the  union? 

A.    AFL,  no. 

Q.  Have  you  since  that  time  had  any  conversa- 
tions with  any  representative  of  the  company? 

A.     No,  not  that  I  can  remember, 
■jfr  *  *  *  * 

Cross  Examination 
Q.     (By  Mr.   Xicoson) :     Mr.   Tooze,   have   you 
ever  held  membership  in  2288? 

A.    >^o,  I  can't  say  I  did.  [134] 

***** 

Q.  Xow,  at  the  time  you  were  having  these  con- 
versations with  Mr.  Knight  about  the  trouble  that 
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you  were  or  had  had  up  north,  is  it  not  a  fact  that 

you  were  delinquent  in  your  dues  payments? 

A.    Yes. 

Q.  You  were  delinquent  for  a  period  of  about 
six  months,  weren't  you,  at  that  time? 

A.     I  don't  recall. 

Q.  Well,  you  do  recall  that  it  was  more  than 
three  months? 

A.  Well,  from  the  total  amount  of  dues  I  owe 
I  guess  so,  I  don't  know. 

Q.  Do  you  recall  when  these  charges  were  filed 
against  yoTi  up  north  at  Oakridge,  Oregon  ? 

A.     Do  I  recall  them? 

Q.     Yes,  about  the  date? 

A.  No,  I  don't.  I  believe  it  was  in,  it  was  in 
March,  I'm  not  sure,  though. 

Q.     That  would  be  in  March  of  1954?  [135] 

A.     I  believe  so,  I'm  not  sure. 

Q.     Or  it  wasn't  1953,  was  it? 

A.     Well,  '54,  yes. 

Q.  After  the  charges  were  filed  against  you,  I 
take  it  these  charges  were  filed  when  you  were  in 
the  Carpenters'  local  in  which  you  held  membership 
at  that  time,  that  is,  the  charges,  we  are  talking 
about? 

A.     Lumber  and  Sawmill  Workers'  Union. 

Q.     All  right,  what  local,  2453? 

A.    I  believe  so. 

Q.  2453.  Then  after  the  charges  were  filed  in 
November,  1954,  you  discontinued  paying  dues  into 
Local  2453  at  or  about  that  time,  didn't  you  ? 
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A.    I  had  a  credit  against  my  dues. 

Q.     Yes.  But  I  mean 

A.     I  didn't  pay  any  more  after  I  left,  no. 

Q.  Is  that  right,  after  the  charges  were  filed  you 
never  made  another  payment  to  2453  ? 

A.    Yes,  deducted  out  of  my  severance  pay. 

Q.    When  was  that  deduction  made  ? 

A.  I  left  in  April  and  I  got  my  last  check  in 
April  and  I  noticed  on  my  statement  that  union 
dues  were  withheld. 

Q.  You  were  working  imder  a  union  contract 
that  provided  for  dues  check-off  at  the  time  ? 

A.     If  we  wanted  it  such. 

Trial  Examiner:    What?  [136] 

The  Witness :    I  said  if  we  wanted  it  that  way. 

Q.  (By  Mr.  Mcoson)  :  When  you  signed  a  writ- 
ten authorization  permitting  the  company  to  take 
out  the  dues  for  you?  A.     Yes. 

Q.  So  then  that  was  the  last  dues  payment  that 
you  made  to  the  union  Local  2453,  is  that  right  ? 

A.  I  believe  so.  That  would  put  it  approximately 
at  the  end  of  April,  1954. 

Q.  When  you  left  that  local  or,  rather,  when  you 
stopped  paying  dues  to  that  local,  did  you  there- 
after pay  dues  to  any  other  Carpenters'  local  at  any 
place?  A.    Not  that  I  recall. 

Q.  When  you  were  talking  with  Mr.  Knight, 
you  said  that  you  offered  to  pay  him  your  dues. 
How  much  money  did  you  offer  to  pay? 

A.     Seventeen  and  a  quarter. 

Tidal  Examiner:    It  was  what? 
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The  Witness :    Seventeen  and  a  quarter. 

Trial  Examiner:     $17.25? 

The  Witness :    Yes. 

Q.  (By  Mr.  Mcoson)  :  Did  you  show  the  money 
to  Mr.  Knight? 

A.     The  first  time,  no. 

Q.    At  any  time  ? 

A.     Yes,  I  had  money  in  my  hand. 

Q.     And  you  had  $17.25  in  your  hand?  [137] 

A.     I  had  far  more  than  that. 

Q.  Now,  this  was  in  November  and  you  offered 
to  pay  Mr.  Knight  $17.25? 

A.     For  the  back  union  dues. 

Q.     For  back  union  dues. 

Trial  Examiner:  When  you  speak  of  ''back 
union  dues,"  do  I  understand  you  mean  Local  2453  ? 

The  Witness:    Right. 

Trial  Examiner:  And  your  dues  in  this  new  or- 
ganization that  is  new  to  you  ? 

The  Witness:  Yes.  I  offered  to  pay  these  back 
dues. 

Trial  Examiner:    Yes. 

The  Witness:    Which  they  refused. 
***** 

Q.     (By  Mr.  Mcoson)  :    Now,  have  you  ever  sent 
the  sum  of  $17.25  to  Local  2453  in  payment  of  de- 
linquent dues?  A.    No.  [138] 
***** 

Q.  And  at  that  time  you  had  no  obligation  to 
pay  any  dues  to  Local  2288,  did  you,  that  you  knew 
of?  A.     I  couldn't  see  why  I  couldn't. 
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Q.     You   didn't   know   of   any   reason   that   you 

should  have  ?  A.     (No  response.) 

*  *  *  *  * 

Q.  (By  Mr.  Nicoson)  :  Did  you  say  anything  to 
Mr.  Knight  when  [145]  you  proffered  $17.25  that  it 
should  be  accepted  and  remitted  to  2453? 

A.  I  believe  I  asked,  he  said  he  couldn't  accept 
that.  I  asked  him  why  he  couldn't.  Don't  know  just 
the  exact  words  or  just  how  it  was  but  I  do  recall 
something  to  that  effect. 

Q.  He  said  that  that  would  be  money  of  2453 
and  that  would  have  to  be  paid  into  2453  ? 

A.     That  is  true.  [146] 

*     *     *     ■St     * 

Q.  Now,  when  you  were  at  the  window  did  you 
tell  Mr.  Knight  how  much  money  you  were  pre- 
pared to  pay?  A.     I  don't  believe  so. 

Q.  Did  Mr.  Knight  ask  you  what  you  were  pre- 
pared to  pay?  A.     No.  [149] 


***** 


Q.  (By  Mr.  Mcoson)  :  Now  when  you  were  up 
north  and  charges  were  filed  against  you,  those 
charges  were  in  writing? 

A.     Typewritten,  yes,  sir.  [151] 

Q.    Were  you  notified  of  a  trial?  A.     Yes. 

Q.     You  came  to  the  trial?  A.     Yes. 

Q.    You  gave  evidence?  A.    Yes.  [152] 

***** 

EGBERT  OYSTER 

a  witness  called  by  and  on  behalf  of  the  General 
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Counsel,  being  first  duly  sworn,  was  examined  and 

testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Weil)  ;  Give  us  your  full  name  and 
address. 

A.     Robert  Oyster,  home  address,  34  Beach  Road. 

Trial  Examiner:    Los  Angeles? 

The  Witness :  Los  Angeles,  staying  at  the  Down- 
town Y.M.C.A. 

Q.  (By  Mr.  Weil)  :  Have  you  ever  been  em- 
ployed by  the  respondent  company,  W.  B.  Jones 
Lumber  Company?  A.    Yes. 

Q.    When  were  you  first  employed  there? 

A.    First  of  November. 

Q.     By  whom  were  you  employed? 

A.    Alex  Hardy. 

Q.  In  what  capacity  did  you  work,  do  you  work 
there  ?  A.     I  worked  on  the  cutoff  saw. 

Q.     Are  you  still  employed  there?  A.     No. 

Q.    Did  you  come  to  testify  in  this  hearing  vol- 

imtarily  or  were  you  subpoenaed? 

A.     I  was  subpoenaed.  [166] 
***** 

Q.  Did  you  hear  Mr.  Tooze  testify  about  the 
conversation  at  the  union  office  before  his  discharge 
at  which  you  were  present?  A.     Yes. 

Q.     Do  you  recall  that  conversation? 

A.  In  the  hearing  room  or  do  I  recall  the  con- 
versation ? 

Q.     Do  you  recall  the  conversation  itself? 
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A.    Parts  of  it,  I  was  listening. 

Q.  Will  you  tell  us  as  nearly  as  you  recall  what 
was  said  and  by  whom?  A.     In  here*? 

Trial  Examiner:  No,  no,  go  back  to  the  union 
hall  with  Mr.  Tooze  and  somebody  else  and  tell  us 
what  happened  and  who  was  there. 

The  Witness :  I  went  with  Mr.  Tooze  to  pay  my 
union  membership  card  and  heard  the  conversation 
between  Mr.  Tooze  and  Mr.  Knight  and  Mr.  Tooze 
said  that  he  wanted  to  join  the  union  here  if  it  was 
possible.  And  Mr.  Knight  said  that  he  [167]  would 
not,  could  not  accept  his  moneys  to  join  the  union, 
that  he  was,  he  had  some  letters  from  up  north  that 
he  was  errors  in  his  dues  up  north  and  that  he 
wouldn't  be  acceptable  as  a  imion  member  here. 

Trial  Examiner:    You  mean  in  arrears? 

The  Witness:    In  arrears,  did  I  say  errors? 

Trial  Examiner:    Arrears  is  what  you  mean? 

The  Witness :    Yes. 

Q.  (By  Mr.  Weil)  :  Do  you  recall  any  more  of 
that  conversation? 

A.     No,  I  don't  recall  anything  more. 

Trial  Examiner:  If  you  don't  recall  anything 
more,  you  really  don't  have  to  say  anything  more. 

The  Witness:  All  right,  I  don't  recall  anything 
more. 

Q.  (By  Mr.  Weil)  :  Do  you  recall  another  con- 
versation at  the  union  office  at  which  Mr.  Tooze  and 
Mr.  Knight  and  others  spoke  at  which  you  were 
present  ?  A.     Yes. 

Q.     That  was  after  Mr.  Tooze's  discharge  ? 
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A.     Yes. 

Q.  Do  you  recall  who  was  present  at  that  con- 
versation ? 

A.  Mr.  Tooze,  myself,  one  or  two  secretaries  and 
Mr.  Knight  and  Mr.  Matzko,  I  don't  know  the 
name. 

Trial  Examiner:  We  have  had  a  dozen  different 
pronunciations.  The  reporter  will  get  it  correctly. 

Q.  (By  Mr.  Weil):  Tell  us  what  was  said  at 
that  conversation  [168]  as  nearly  as  you  can  recall. 

A.    Mr.  Tooze  offered 

Mr.  Mcoson:  Just  a  minute.  I  object  to  the  con- 
clusion. He  may  say  what  Mr.  Tooze  said,  I  don't 
mind  that. 

Trial  Examiner:  Tell  us  what  Mr.  Tooze  said. 
The  Witness:  Mr.  Tooze  asked  Mr.  Knight  if  he 
could  pay  the  dues  that  he  owed  to  Mr.  Knight  and 
the  local,  the  local  union,  and  Mr.  Knight  said  that 
he  couldn't  accept  them,  could  not  accept  them,  or 
would  not  accept  them,  I  don't  know.  He  wouldn't 
accept  the  moneys. 

^  Don  asked  him,  Mr.  Tooze  asked  him  if  he  could 
join  the  union  and  Mr.  Knight  said,  ^'No,  we  can't 
have  you  as  a  member." 

Q.     (By  Mr.  Weil)  :    Do  you  recall  any  more  of 
that  conversation?  A.     No,  no  more. 

Q.     Going  back  to  the  first  conversation  at  the 
time  of  that  conversation  at  the  visit  to  the  union 
hall,  did  you  get  a  work  permit? 
A.     Yes,  I  did. 
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Q.  Did  Mr.  Tooze  ask  for  a  work  pemiit  at  that 
time?  A.    Yes,  he  did. 

Q.    Did  he  get  one  if  you  know? 

A.     No,  he  didn't. 

Trial  Examiner:  Can  you  tell  us  what  was  said 
on  the  subject? 

The  Witness :  Yes.  Mr.  Tooze  asked  if  he  might 
have  a  [169]  work  permit  to  carry  him  through  un- 
til he  could  get  squared  away  up  north,  squared 
away. 

Trial  Examiner:    Asked  whom? 

The  Witness :    Asked  Mr.  Knight. 

Trial  Examiner:    Did  Mr.  Knight  make  a  reply? 

The  Witness :    Yes,  he  said  he  could  not  give  him 

a  work  permit.  [170] 
*  *  *  *  * 

Trial  Examiner:  You  stipulate  that  the  union  is 
a  labor  organization  within  the  meaning  of  the  Act. 

One  other  point  is  that  about  these  two  individu- 
als, about  their  status.  Can  that  be  the  subject  of  a 
stipulation  ? 

Mr.  Nicoson:  Why,  sure,  what  do  you  want  to 
know  about  it? 

Mr.  Weil:  Mr.  Knight  was  the  business  repre- 
sentative and  Mr.  Matzko  v/as  a  representative  with 
the  right  to  speak  for  the  union  in  this  matter  and 
did. 

Mr.  Mcoson:  Certainly,  I  will  also  give  you  Mr. 
Matzko's  name,  if  you  like,  M-a-t-z-k-o. 

Trial  Examiner:  It's  a  matter  of  your  determi- 
nation whether  you  need  anything  more  on  that 
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score.  It's  a  question  to  accommodate  Mr.  McCor- 
mick  whether  he  wishes  to  be  present  when  the 
evidence  goes  in. 

Mr,  Weil:  If  counsel  will  stipulate  that  Mr. 
Matzko's  name  is  M-a-t-z-k-o,  and  he  was,  is  not 
now,  but  was  during  the  entire  year  1954  a  repre- 
sentative of  Local  2288  and 

Mr.  Mcoson:  I  will  stipulate  this  that  Matzko 
was  a  [172]  union  representative  and,  to-wit,  an 
assistant  business  agent  during  the  month  of  No- 
vember, 1954.  I  will  also  stipulate  that  Mr.  William 
H.  Knight  was  senior  business  agent  of  Local  2288 
during  the  month  of  November,  1954. 

Trial  Examiner:  Throughout  the  month  of  No- 
vember, 1954? 

Mr.  Nicoson :    From  the  1st  to  the  30th,  inclusive. 

Mr.  Weil:  Will  you  stipulate  they  had  the  au- 
thority to  take  the  action  which  the  evidence  indi- 
cates they  took? 

Mr.  Nicoson:    Of  course  not.  [173] 
«  »  «  *  « 

WILLIAM  B.  JONES 

a  witness  recalled  by  and  on  behalf  of  the  Respond- 
ent Company,  having  been  previously  duly  sworn, 
was  examined  and  testified  further  as  follows: 

Direct  Examination 
Q.     (By  Mr.  McCormick)  :     State  your  name. 
A.    W.  B.  Jones. 

Q.  Mr.  Jones,  what  was  your  connection  during 
1954  with  the  respondent  employer? 


I 
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A.     President  of  W.  B.  Jones  Lumber  Company. 

Q.  You  have  heard  the  testmiony  of  Mr.  Tooze 
referring  to  a  conference  or  a  meeting  with  Mr. 
Moore,  Mr.  Hardy,  yourself  and  Mr.  Tooze  in  your 
offce  approximately  a  week  following  this  separa- 
tion from  emj)lo5niient  in  your  company? 

A.     I  did. 

Q.  And  that  date  would  be  fixed  about  the  24th 
of  November?    .        A.    Yes. 

Q.  Mr.  Jones,  I  show  you  General  Counsel's  Ex- 
hibits for  identification,  4,  5  and  6  and  ask  you  if 
you  have  ever  seen  those  papers. 

A.  I  can't  identify  the  papers.  Tooze  came  in  my 
office. 

Q.     Answer  the  question.  Did  you  ever  see  them? 

A.  I  can't  identify  the  papers  as  being  the  pa- 
pers that  were  put  on  my  desk. 

Q.  Would  you  just  quickly  scan  each  paper  and 
advise  the  [176]  Court  whether  you  have  ever  read 
the  contents  in  each  paper  on  each  exhibit? 

A.     I  didn't  read  that. 

Q.  You  didn't  read  that,  referring  to  General 
Counsel's  Exhibit  4? 

A.     No,  right.  I  didn't  read  that. 

Q.     Referring  to  General  Counsel's  Exhibit  5? 

A.     I  didn't  read  that. 

Q.     Referring  to  General  Counsel's  Exhibit  6. 

Mr.  Jones,  at  that  conference  did  Mr.  Tooze  ad- 
vise you  as  to  the  reason  that  Mr.  Matzko  requested 
separation  from  your  employment? 

A.    Mr.  Tooze  came  in  the  office  with  Mr.  Moore 
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and  Mr.  Hardy.  Hardy  told  me  previously  there  was 

some  trouble  with  the  union  and  one  of  our  men.  He 

was  a  good  man  he  wanted  to  keep.  He  came  in  the 

office,  he  was  coming  down  to  get  his  check.  I  said, 

"Bring  him  in,  let's  see  if  we  can  get  it  straightened 

out." 

They  came  in  the  office.  I  was  introduced  to  Tooze 
and  he  started  to  tell  me  a  long  story  about  Oak- 
ridge  and  I  said,  ''Let's  not  go  into  this  big,  long 
story.  What's  the  trouble?" 

He  had  some  paper  he  handed  me. 

I  said,  "I  don't  want  to  read  a  lot  of  papers,  I 
don't  have  time.  Do  you  owe  back  dues'?" 

He  said,  ''Yes,  I'm  back  in  my  dues."  [177] 

I  said,  "Well,  we  can't  fight  with  the  union.  You 
have  to  go  up  and  pay  your  dues  and  square  your- 
self away.  We  want  you  back.  Alex  says  you're  a 
good  man.  We  can't  get  in  any  controversy  with  the 
union." 

And  either  before  that  time  or  during  that  time 
or  after  that  time  I  telephoned  Knight  about  it. 

Q.     Mr.  Knight?  A.     Head  of  the  union. 

Q.  What  was  said  on  that  occasion  by  you  and 
what  was  said  by  Mr.  Knight? 

A.  I  recall  I  asked  Knight  what  the  trouble 
with  this  fellow  Tooze  was.  He  was  a  good  man.  We 
needed  this  lift  truck  driver.  And  I  said  it's  only  a 
matter  of  $21.00  or  so,  I  remember.  The  figure,  I 
could  be  off  on  the  figure  that  he  owes  in  back  dues. 
He  has  a  paper  explaining  what  he  has  to  do.  All 
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he  has  to  do  is  pay  those  back  dues  and  Knight 

says,  yes. 

So  it  must  have  been  before  or  during  the  time 
that  I  was  talking  to  Tooze  because  I  told  Tooze, 
"All  you  have  to  do  is  go  up  there  and  pay  back 
dues.  Why  argue  and  fight  about  it  ?  Go  up  and  pay 
and  go  back  to  work  and  let's  not  have  to  talk." 

That  was  just  about  the  conversation.  It  took 
place  within  four  or  five  minutes. 

Trial  Examiner:  Do  you  remember  whether  it 
was  before  or  after  the  discharge*? 

The  Witness:  After  the  discharge.  He  came 
down  to  get  [178]  his  check.  They  are  paid  on  a 
certain  day. 

Trial  Examiner:  I  mean  your  telephone  call  to 
Knight. 

The  Witness:  My  telephone  call  to  Knight  was 
after  the  discharge.  I  think  it  was  the  same  day  that 
Tooze  came  in  the  office,  right  before  or  during  the 
time  Tooze  was  there. 

I  told  Tooze,  "All  you  have  to  do  is  pay  your 
back  dues.  I  talked  to  Knight.  Get  it  paid  up  and 
go  back  to  work  and  stop  talking." 

I  didn't  read  the  papers.  He  started  to  tell  me  a 

big,  long  story.  [179] 
***** 

WILLIAM  G.  BRALEY 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 
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Direct  Examination 

Q.  (By  Mr.  Weil) :  Will  you  state  your  name, 
please?  A.    William  Gr.  Braley. 

Mr.  Mcoson:    William  Brady? 

The  Witness:    B-r-a-1-e-y. 

Q.     (By  Mr.  Weil)  :    What  is  your  address? 

A.    730  Ardmore  Avenue,  Los  Angeles  29. 

Q.     By  whom  are  you  employed? 

A.     W.  B.  Jones  Lumber  Company,  Inc. 

Q.  What  position  do  you  hold  with  that  com- 
pany? A.     Credit  manager. 

Q.  As  credit  manager  of  W.  B.  Jones  Lumber 
Company,  what  are  your  duties? 

A.  I  handle  all  credit  and  collections  for  the 
company,  [217]  establishing  credit  and  accounts 
receivable. 

Q.  In  the  course  of  those  duties,  do  you  keep 
records  of  the  sales  of  your  company  to  your  cus- 
tomers? A.     Most  definitely. 

Q.    And  what  other  records  do  you  keep? 

A.  I  keep  all  records  on  payments  or  non-pay- 
ments, amount  of  sales,  continuous  records  of  what 
has  been  paid  and  what  has  not  been  paid  but  which 
they  have  charged  against  the  account;  Avhat  they 
have  bought  and  so  forth. 

Q.  What  is  the  initial  record  made  of  a  sale  by 
your  company?  A.     Invoices. 

Q.     Are  the  invoices  posted  to  any  other  record? 

A.     The  invoices  are  posted  to  the  ledger  sheet. 

Q.     From  what  record,  if  any,  do  you  work? 
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A.  Both  invoices  and  ledger  sheets,  primarily 
ledger  sheets. 

Q.    You  post  the  invoice  to  the  ledger  sheets'? 

A.    I  do. 

Q.  Do  yon  have  with  you  the  ledger  sheets  for 
the  Johnston  Pimip  Company?  A.     Yes,  sir. 

Q.    Will  you  get  them  out,  please? 

Mr.  Nicoson :    The  Johnston  Pump  Company  ? 

Mr.  Weil:    Yes,  J-o-h-n-s-t-o-n. 

May  I  see  that  please? 

Trial  Examiner :  Do  you  want  to  show  it  to  coun- 
sel, Mr.  [218]  Weil? 

Mr.  Weil:  Yes,  I  wish  to  show  it  to  counsel  at 
this  time. 

Trial  Examiner:  All  right,  Mr.  Weil,  Mr.  Mco- 
son  has  finished  with  it. 

Mr.  Weil:    Thank  you. 

Mr.  Nicoson:    Have  you  had  it  marked? 

Mr.  Weil :  Will  you  please  mark  this  as  General 
Counsel's  Exhibit  No.  7  for  identification? 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  7 
for  identification.) 

Q.  (By  Mr.  Weil):  Handing  you  what  has 
been  marked  General  Counsel's  Exhibit  No.  7  for 
identification,  I  will  ask  you  if  that  document  shows 
a  record  of  sales  invoiced  during  the  year  1954  ? 

A.    Yes,  sir. 

Q.    Are  those  sales  columnized? 

A.    Yes,  sir. 

Q.     Will  you  start  with  the  first  sale  in  1954  and 
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read  down  the  amounts  of  each  sale,  down  the  col- 
umn? 

Now,  prior  to  that;  does  that  contain  all  of  the 
sales  to  the  Johnston  Pump  Company? 

A.    Yes,  these  are  all  charge  sales. 

Trial  Examiner:  Do  you  propose  to  have  him 
read  all  of  these  entries  into  the  record?  [219] 

Mr.  Weil:  I  propose  to  have  him  read  all  of 
these  entries  into  the  record.  I  believe  this  is  the 
quickest  way. 

Trial  Examiner:  I  wonder  if  that  is  necessary? 
Do  you  want  to  discuss  it  with  Mr.  Nicoson  for  a 
moment  ? 

Mr.  Mcoson :    May  we  go  off  the  record. 

Trial  Examiner:    Sure. 

(Discussion  off  the  record.) 

Trial  Examiner :    On  the  record. 

Mr.  Weil:  Will  counsel  stipulate  that  if  asked, 
Mr.  Braley  would  testify  that  the  total  sales  of 
W.  B.  Jones  Lumber  Company,  Inc.,  to  the  John- 
ston Pump  Company,  are  approximately  $8503.81 
for  the  year  1954  ? 

Mr.  Mcoson:  I  will  stipulate  to  that  as  revealed 
by  the  exhibit,  whatever  the  number  is. 

Trial  Examiner:  General  Counsel's  No.  7  for 
identification.  '  .     | 

Mr.  Weil:    Yes,  No.  7  for  identification. 

Trial  Examiner:    Do  you  propose  to  enter  that? 

Mr.  Weil :    I  do  not. 

Trial  Examiner:  All  right,  it  is  available  here  if 
respondent's  counsel  wants  to  examine  it. 
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Mr.  Weil:  I  would  like  to  find  out  that  the  in- 
voices are  also  available  here. 

Trial  Examiner:    All  right,  sir. 

Q.  (By  Mr.  Weil) :  Do  you  have  with  you  the 
ledger  sheet  for  [220]  Stauffer  Chemical  Company? 

A.     Yes,  sir. 

Trial  Examiner:  I  think,  unless  we  encounter 
some  circumstances  which  warranted  a  departure 
from  the  prior  program,  you  might  try  to  handle  it 
the  same  way  and  Mr.  Nicoson  may  go  along  with 
you,  but  that  is  entirely  up  to  you. 

Mr.  Nicoson :  I  think  that  is  a  good  idea.  Have  it 
marked  for  identification,  so  that  we  can  follow 
that  and  show  that  we  have  looked  at  something. 

Trial  Examiner:    Yes,  I  think  so. 

Mr.  Weil :    I  will  do  so. 

Trial  Examiner:  You  can  take  them  individu- 
ally. Just  mark  it  and  why  not  take  it  up  the  same 
way  as  you  did  with  the  last  one. 

Mr.  Nicoson :  You  mean  mark  it  General  Coun- 
sel's Exhibit  No.  8? 

Mr.  Weil :  It  will  be  General  Counsel's  Exhibits 
Nos.  8  and  8-A. 

(Thereupon  the  documents  above  referred  to 
were  marked  General  Counsel's  Exhibits  Nos. 
8  and  8-A  for  identification.) 

Trial  Examiner :  I  take  it  you  will  show  these  to 
Mr.  Nicoson  ? 

Mr.  Weil:  As  soon  as  I  have  identified  them  all, 
I  will  [221]  show  them  to  him. 

Mr.  Weil:     This  will  be  marked  General  Coun- 
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sel's  Exhibit  No.  9  for  identification,  Wolf  Range  & 

Manufacturing  Company. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  9 
for  identification.) 
Mr.  Weil :    I  am  not  writing  the  words  "for  iden- 
tification" on  them. 

Trial  Examiner:    All  right,  the  record  will  show 
that. 

Mr.  Weil :    Mission  Appliance  Company 

Mr.  Nicoson:    That  is  No.  9'? 
Mr.  Weil:    No.  10. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  10 
for  identification.) 
Mr.  Weil:    No.  11  is  the  Hammond  Manufactur- 
ing Company,  which  has  now  been  marked. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  11 
for  identification.) 
Mr.  Weil:    No.  12  is  the  Mississippi  Glass  Com- 
pany. 

Mr.  Nicoson :    Mississippi  what  % 
Mr.  Weil:    Mississippi  Glass  Company. 
Mr.  Nicoson:     Mississippi  Glass  Company? 
Mr.  Weil:    Yes,  that  is  No.  12. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  12 
for  identification.) 
Mr.   Weil:     Southern  Heater   Corporation,  that 
will  be  No.  [222]  13.  There  are— strike  that. 
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(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  13 
for  identification.) 

Mr.  Weil:    C.  &  M.  Manufacturing  Company 

The  Witness:    There  are  three  sets  on  that  one. 
Mr.  Weil:     That  will  be  General  Counsel's  Ex- 
hibit No.  14-A  and  14-B. 

(Thereupon  the  documents  above  referred  to 
were  marked  General  Counsel's  Exhibits  Nos. 
14-A  and  14-B  respectively  for  identification.) 

Mr.  Weil :    The  next  one  is  Modern  Spring 

Mr.  Nicoson:    Modern  Range? 
Mr.  Weil:    Modern  Spring;  that  will  be  General 
Counsel's  Exhibit  No.  15. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  15 
for  identification.) 
Mr.  Weil:     Ducommon  Metals  &   Supply  Com- 
pany  

Trial  Examiner :    What  number  is  that  one  1 
Mr.  Weil:    That  is  No.  16. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  16 
for  identification.) 
Mr.  Weil :    National  Supply  Company  is  General 
Counsel's  Exhibit  No.  17. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  17 
for  identification.)  [223] 
Mr.  Weil :    And  Empire  Trailer  Company  will  be 
General  Counsel's  Exhibit  No.  18. 
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(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  18 
for  identification.) 
Mr.  Weil:     Kroehler  Manufacturing   Company, 
that  will  be  General  Counsel's  Exhibit  No.  19. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  19 
for  identification.) 
Mr.  Weil:    Columbia  Pictures  Corporation;  that 
will  be  No.  20. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  20 
for  identification.) 
Mr.  Weil:     Chrysler  Motors;  that  will  be  Gen- 
eral Counsel's  Exhibit  No.  21. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  21 
for  identification.) 
Mr.  Weil:    Phelps  Dodge  Copper  Products  Cor- 
poration, that  will  be  No.  22. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  22 
for  identification.) 
Mr.  Weil:     And  Morris  D.  Kirk  &  Sons,  Inc., 
that  will  be  No.  23. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  23 
for  identification.) 
Mr.  Weil:     And  Martinolich  Consolidated  Con- 
struction [224]  Company 

Mr.  Nicoson:    Who? 
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Mr.  Weil:  M-a-r-t-i-n-o-l-i-e-h  Manufacturing 
Co.,  that  will  be  No.  24. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  24 
for  identification.) 

Mr.  Weil:  And  Reynolds  Electrical  &  Engineer- 
ing Company,  that  will  be 

Mr.  Mcoson:    Donald 

Mr.  Weil:  Reynolds  Electrical  &  Engineering 
Company;  that  will  be  General  Counsel's  Exhibit 
No.  25. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  25 
for  identification.) 

Mr.  Weil:  Mr.  Examiner,  as  I  recall,  Mr.  Mer- 
rill of  Sprague  Engineering  Company  testified  to 
that  company's  purchases.  Therefore,  I  will  not  put 
these  on  record. 

Trial  Examiner:  As  it  will  only  take  a  moment, 
I  do  not  see  any  harm  in  doing  it. 

Mr.  Weil:  Well,  I  haven't  added  it  up  yet,  so  I 
cannot  give  you  the  figures. 

Trial  Examiner:  Well,  what  exhibit  number  are 
you  up  to  now'? 

Mr.  Weil:    No.  25. 

Trial  Examiner:    All  right,  go  ahead. 

Mr.  Weil :    May  we  go  off  the  record?  [225] 

Trial  Examiner:  Yes,  but  before  you  do,  Gen- 
eral Coimsel's  Exhibits  Nos.  7  through  25  for  iden- 
tification, what  are  they,  those  that  you  have  just 
heard  enumerated? 
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The  Witness:    You  mean  what  are  they  called? 

Trial  Examiner:    Yes.  Wliat  are  they? 

The  Witness:    Ledger  sheets. 

Trial  Examiner:  And  each  exhibit  number  re- 
fers to  what? 

The  Witness:  Ledger  sheets  of  a  particular  ac- 
count for  the  year  1954. 

Trial  Examiner:  Have  you  heard  the  names  as 
the  General  Counsel  read  them  over? 

The  Witness:    Yes. 

Trial  Examiner:  And  does  each  exhibit  number 
as  he  read  it  correspond  to  the  name  of  the  cus- 
tomer I 

The  Witness:    Yes,  sir. 

Trial  Examiner :  Go  ahead.  Well,  you  may  go  off 
the  record. 

(Discussion  off  the  record.) 

Hearing  Officer:    On  the  record. 

I  take  it,  gentlemen,  that  hj  agreement  the  stipu- 
lation that  you  entered  into  before,  as  to  what  this 
witness  would  testify  to,  in  respect  to  General 
Counsel's  Exhibit  '^o.  7,  you  wish  stricken  from 
the  record? 

Mr.  Mcoson:    That  is  correct. 

Mr.  Weil:    That  is  correct.  [226] 

Trial  Examiner :    All  right,  go  ahead. 

Q.  (By  Mr.  Weil)  :  Mr.  Braley,  have  you  had 
occasion  to  total  the  figures  on  General  Counsel's 
Exhibits  Nos.  7  through  25?  A.     Yes,  sir. 

Q.  Would  you  give  us  your  total  of  the  figures 
on  General  Counsel's  Exhibit  No.  7  as  to  sales  ? 
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A 

Well,  all  these  figures  are  through  one  run- 

ning 

•  of  the  adding  machine. 

Mr.  Mcoson:    I 

am  sure  I  will  not  check  it. 

Trial  Examiner 

:     Did  you  use  the  adding  ma- 

chine  ? 

The   Witness: 

Yes,   and  made   these   computa- 

tions.  On  General  Counsel's  Exhibit  No.  7  I  get  a 

total  of  $8,197.70. 

Q 

(By  Mr.  Weil) :    What  total  do  you  get  on 

General  Counsel's 

Exhibit  No.  8? 

A 

$10,019.93. 

Q 

83?            A. 

93. 

Q 

And  on  General  Counsel's  Exhibit  No.  8-A? 

A 

$200.92. 

Q 

No.  9? 

A.     $6,803.33. 

Q 

No.  10? 

A.    $14,415.13. 

Q 

No.  11?  [227]             A.     $18,662.20. 

Q. 

No.  12? 

A.     $30,028.40. 

Q. 

No.  13? 

A.     $8,274.67. 

Q 

No.  14? 

A.     $24,755.74. 

Q 

Yes,  that  was  No.  14-A,  and  now  No.  14-B? 

A 

.     $1,979.20. 

Q 

No.  15? 

A.     $11,036.77. 

Q 

No.  16? 

A.     $19,705.88. 

Q 

No.  17? 

A.     $20,801.55. 

Q 

No.  18? 

A.     $17,418.17. 

Q 

No.  19? 

A.     $8,735.12. 

Q 

No.  20? 

A.     $11,531.97. 

Q 

No.  21? 

A.     $8,010.35. 

Q 

No.  22? 

A.     $4,192.64.   [228] 

Q 

No.  23? 

A.     $14,263.83. 
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Q.     No.  24?  A.     $26,915.99. 

Q.    And  No.  25?  A.    $7,344.72. 

Q.  Did  you  total  these  figures  into  a  grand 
total?  A.    I  did. 

Q.    "What  is  that  grand  total? 

A.     $282,943.79. 

Mr.  Weil:    Thank  you. 

Q.  (By  Mr.  Weil)  :  Calling  your  attention  to 
General  Counsel's  Exhibit  No.  24  for  identification, 
referring  to  the  Martinolich  Construction  Company, 
I  will  ask  you  does  that  ledger  sheet  show  on  its 
face  where  the  materials  are  shipped? 

A.     It  does. 

Q.    Where  were  those  materials  shipped? 

A.     Hotel  Last  Frontier. 

Q.     In  what  city?  A.    Las  Vegas. 

Q.     In  what  state?  A.     Nevada. 

Q.  Calling  your  attention  to  General  Counsel's 
Exhibit  No.  25  for  identification,  I  will  ask  you  if 
that  ledger  sheet  [229]  shows  where  the  materials 
were  shipped?  A.     No. 

Q.     It  doesn't? 

A.     No ;  it  shows  that  we  shipped  out  of  state. 

Q.     The  goods  you  shipped  out  of  state? 

A.    Yes,  but  not  to  where. 

Q.  Does  it  give  an  address  for  it,  the  Reynolds 
Electrical  &  Engineering  Company?  A.    Yes. 

Q.    What  address  is  that? 

A.    Post  Office  Box  No.  352,  Las  Vegas,  Nevada. 

Trial  Examiner:  Did  you  make  those  entries 
yourself  ? 
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The  Witness:    Yes. 

Trial  Examiner :  And  yon  took  your  information 
from  what  source? 

The  Witness :    From  the  invoices. 

Trial  Examiner :    And  that  is  both  with  respect  to 

the  Last  Frontier  address  that  you  gave  and  this 

last  one? 

The  Witness:    That  is  correct.  [230] 
***** 

Mr.  Weil:  Mr.  Examiner,  during  the  period  of 
time  we  were  off  the  record,  I  discussed  with  coun- 
sel the  possibility  of  stipulating  that  some,  or  all 
of  these  companies  were  engaged  in  commerce  to 
the  extent  of  shipping  their  products  out  of  state 
lines  in  excess  of  $50,000.00  annually. 

Trial  Examiner:    Each  one  $50,000.00  or 

Mr.  Weil:    Each  one  $50,000.00. 

Trial  Examiner:    Go  ahead. 

Mr.  Weil :  Counsel  indicated  that  he  would  enter 
into  a  stipulation  that,  if  called  to  testify,  repre- 
sentatives of  the  Stauffer  Chemical  Company,  Na- 
tional Supply  Company,  Columbia  Pictures  Corpo- 
ration, Chrysler  Corporation  and  Phelps  Dodge 
Copper  Products  Corporation,  would  testify  that 
their  respective  companies  shipped  their  products 
out  of  state  of  California  of  a  value  in  excess  of 
$50,000.00  for  each  company. 

Does  counsel  so  stipulate? 

Mr.  Nicoson :    I  will  so  stipulate.  [232] 

Trial  Examiner:    $50,000.00  for  which  period? 

Mr.  Weil :    During  the  calendar  year  1954. 
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Trial  Examiner:    Is  that  agreeable  to  you? 

Mr.  Mcoson:    I  accept  that  stipulation.  [233] 
***** 

GEORGIE  CROSSMOND  PEE 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Mr.    Garrett:      What    is    your    name    counsel, 

please'? 

Mr.  Weil:    Paul  Weil. 

Q.     (By  Mr.  Weil) :    What  is  your  name  ? 

A.     George  Crossmond  Pee. 

Q.     And  your  business  address? 

A.     3272    East    Poothill,    California;    Johnston 

Pump  Company. 
***** 

Q.  (By  Mr.  Weil)  :  What  was  your  position 
with  the  Johnston  Pump  Company? 

A.  Assistant — I  am  administrative  assistant  to 
the  general  manager  of  the  plant. 

Q.     What  are  your  duties  in  that  capacity? 

A.  Many  and  varied,  general  supervision  or  in- 
vestigation in  any  department  which  is  beyond  the 
scope  of  an  individual  department;  review  of  cor- 
respondence, review  of  daily  invoices,  [235]  re^dew 
of  most  of  our  price  literature. 

Q.  In  the  course  of  your  duties  in  the  reviewing 
of  invoices,  do  you  review  all  the  invoices  for  mer- 
chandise shipped  from  that  company? 

A.    Yes,   sir.  I  would  say  "yes"  mth  possibly 
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exceptions  ^vhere  the  manager  calls  attention  to  a 
particular  item  —  I  mean  in  a  certain  invoice  he 
might  find  something  that  he  wished  in  the  group 
of  invoices  and  it  might  by-pass  me,  infrequently. 

Q.  In  the  course  of  your  job  Avith  these  invoices, 
have  you  had  occasion  to  note  any  invoices  for  ship- 
ments outside  the  State  of  California  by  your  com- 
pany? 

A.  Yes,  sir.  We  make  shipments  outside  the 
State  of  California. 

Q.  When  a  shipment  is  made,  is  there  always  an 
invoice  made  to  cover  it? 

A.  We  invoice  on  the  day  of  shipment.  That  is 
right. 

Q.  And  does  the  invoice  show  for  the  company's 
purposes,  that  a  certain  shipment  was  made  of  a 
value — of  a  certain  value?  A.    Yes,  sir. 

Q.  Does  it  show  to  what  point  that  shipment  was 
made?  A.    Yes,  sir. 

Q.     Do  you  have  any  such  invoices  with  you? 

A.     Yes,  sir,  I  do.  [236] 

Q.  Do  you  have  any  invoices  for  shipments  out- 
side of  the  State  of  California? 

A.     Yes,  sir,  I  do. 

Q.     May  I  see  them,  please? 

A.  These  are  shipments  of  invoices  from  some  of 
our  special  buyers  whereby  a  regular  record  is 
kept.  In  other  words,  not  a  consumer  but  a  distribu- 
tor type  of  indi^-idual. 

Q.    You  usually  sell  through  distributors? 
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A.  We  sell  through  distributors  and  dealers  and 
on  occasions,  we  sell  direct. 

Q.  When  you  sell  to  a  distributor,  does  your  file 
contain  invoices  for  each  shipment  made  to  that  dis- 
tributor ? 

A.  Yes,  sir,  on  any  partial  shipment  against  one 
of  his  orders. 

Q.  Have  you  had  occasion  to  go  over  these  in- 
voices in  the  recent  past? 

A.    I  have  reviewed  these  recently,  yes,  sir. 

Trial  Examiner:  Well,  just  let  us  get  it  straight. 
The  witness  refers  to  five  binders.  All  right,  go 
ahead,  sir. 

Q.  (By  Mr.  Weil)  :  In  the  course  of  your  re- 
viewing all  those,  are  you  able  to  testify  from  your 
review  of  those,  concerning  the  value  of  the  ship- 
ments of  your  company  to  states  in  the  Union,  other 
than  the  State  of  California  ? 

Mr.  Garrett:  That  calls  for  a  "yes"  or  "no"  an- 
swer. 

Trial  Examiner:  Well,  he  can  answer  "yes"  or 
"no".  [237] 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Weil)  :  What  is  the  approximate 
value  of  the  shipments  out  of  the  State  of  Cali- 
fornia? A.     Covered  by  these  invoices? 

Q.  Yes,  covered  by  these  invoices  you  have  with 
you? 

Mr.  Garrett:  Just  a  minute.  I  object.  The  best 
evidence  is  the  invoices,  of  what  is  covered  thereon. 

Trial  Examiner:    Well,  the  invoices  are  the  best 
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evidence.  The  question  is  whether  you  can  lay  a 
foundation  for  dispensing  with  their  introduction  in 
evidence. 

Q.  (By  Tiial  Examiner)  :  In  whose  custody  are 
those  invoices  kepf? 

A.     In  our  accounting  department. 

Q.     In  your  accounting  department? 

A.     Yes,  sir. 

Q.  Had  those  invoices  come  to  your  attention 
previously  as  part  of  your  duty*? 

A.     Some  of  them,  yes,  sir. 

Q.    Where  did  you  get  these  from? 

A.    From  the  accounting  department. 

Q.  And  in  what  are  they  kept  in  your  account- 
ing department? 

A.  Well,  they  are  kept  in  our  regular  file  con- 
tainer. For  our  special  buyers,  we  maintain  a  ma- 
nila  type  folder  of  all  invoices  for  a  given  product. 
These  date  back  to  the  beginning  of  what  was  our 
fiscal  year,  prior  to  a  recent  change  [238]  of  own- 
ership in  our  company,  which  would  be  the  1st  of 

October. 
***** 

Q.  (By  Mr.  Weil)  :  Let  us  follow  the  course  of 
these  invoices  from  the  time  they  are  made  out. 
Who  makes  them  out  ? 

A.  They  are  made  out  in  the  accounting  depart- 
ment. The  basis  for  the  making  of  the  invoices  is 
the  sale  order,  which  originates  in  the  sales  depart- 
ment. 
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Q.  Are  they  made  out  at  the  time  that  the  ship- 
ment is  made  % 

A.  Yes,  sir,  at  the  time  the  material  leaves  the 
plant,  the  invoice  is  prepared. 

Q.  And  then  what  happens  to  the  invoices  after 
they  are  made  out? 

A.     They  are  mailed  to  the  customer. 

Q.     What  happens  to  the  copies  that  you  keep  ? 

A.  They  are  kept  as  our  records  and  posted  to 
our  books.  [239] 

Trial  Examiner:  Mr.  Weil,  if  I  may  interrupt. 
We  have  been  through  so  much  of  this  in  this  pro- 
ceeding and  apparently  you  do  not  seem  to  get  what 
I  mean  by  a  foundation  here. 

There  are  certain  circumstances,  under  which  I 
will  dispense  with  the  need  for  the  introduction  of 
these  records,  and  if  that  is  your  purpose,  I  would 
suggest  you  go  ahead  and  lay  a  foundation,  so  that 
that  would  warrant  an  exercise  of  my  dismissing 
them  here  for  the  purview  of  the  statute. 

Why  would  it  be  impracticable  to  introduce  these 
invoices  in  evidence.  They  are  here. 

Mr.  Weil :  There  are  a  number  of — a  large  num- 
ber of  them  and  I  was  trying  to  avoid  the  necessity 
of  marking  each  individual  invoice  and  having  it 
read. 

Trial  Examiner:  I  appreciate  that,  but  if  that 
is  your  purpose,  I  cannot  take  your  statement  to 
that  effect. 

Can  you  tell  us  offhand  about  how  many  invoices 
are  involved  in  the  folders  you  have  got  before  you  % 
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The  Witness:    I  would  say  forty  to  sixty,  sir. 

Trial  Examiner:    Forty  to  sixty? 

The  Witness :    Yes. 

Trial  Examiner:  Do  you  know  whether  any  of 
those  are  currently  in  use  for  any  purpose  1 

The  Witness:  These  are  the  company's  perma- 
nent records,  yes,  sir. 

Trial  Examiner:  Are  any  of  them  currently  in 
use  for  any  [240]  purpose  such  as  billing? 

The  Witness:    No. 

Trial  Examiner:  Returns,  or  whatever  the  case 
may  be? 

The  Witness:    No,  sir. 

Trial  Examiner:  Would  there  be  any  objection 
to  leaving  them  here  ? 

The  Witness :    I  would  prefer  not  to,  sir. 

Trial  Examiner:    Why  would  you  prefer  not  to? 

The  Witness:  They  are  the  original  documents 
of  the  accounting  department.  Most  of  the  entries 
have  been  posted  to  the  books. 

Trial  Examiner:  Are  there  some  that  have  not 
been  posted? 

The  Witness:  That  is  possible,  yes,  sir.  I  will 
look  at  them  and  determine  that.  They  all  appear  to 
have  been  posted. 

Trial  Examiner:  Well,  I  notice  you  looked  at 
one  book.  Will  you  take  a  look  at  the  other  books 
and  tell  me  if  any  of  these  have  not  been  posted  ? 

The  Witness :  That  one  has  not  been  posted  (in- 
dicating) . 
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Trial  Examiner:  Some  have  not  been  posted  you 
say? 

The  Witness:  Some  appear  not  to  have  been 
posted,  yes,  sir. 

Trial  Examiner:  Is  there  any  reason  why  you 
can't  leave  those  that  have  been  posted"?  [241] 

The  Witness:  Well,  I  am  not  the  custodian  of 
these  records  and  I  would  prefer  to  contact  the  cus- 
todian before  answering  that. 

Trial  Examiner:  Do  you  know  whether  you 
would  be  able  to  leave  them  here  for  a  period  of 
say,  two  or  three  days? 

The  Witness:    I  see  no  reason  why  it  would  be 

objected  to,  but  there  again,  I  would  prefer  to  ask 

the  actual  custodian  of  the  records,  sir. 
*  *  *  *  * 

Trial  Examiner:  Well,  just  tell  us  whether  you 
can  tell  us  approximately  the  value  of  the  ship- 
ments, not  what  the  value  is,  but  whether  you  can 
tell  us,  of  your  own  knowledge,  what  the  value  was  ? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Weil)  :  Will  you  tell  us  what  the 
value  is? 

Mr.  Garrett:  I  make  the  same  objection,  your 
Honor.  It  is  irrelevant,  immaterial  and  incompetent 
and  no  proper  [242]  foundation  has  been  laid.  It 
isn't  the  best  evidence  and  I  object  on  the  basis  of 
the  prior  objection,  which  I  do  not  believe  has  been 
changed  in  any  way. 

The  witness  has  said  he  isn't  the  actual  custodian 
of  the  records.     ***** 
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Q.  (By  Trial  Examiner)  :  What  is  your  knowl- 
edge based  on? 

A.  A  review  of  all  invoices  and  prior  experience. 
My  prior  job  was  actually  in  the  sales  department 
where  I  did  reviewing  of  invoices  from 

Q.     Until  when  was  that? 

A.  That  was  up  until  around  the  15th  of  Octo- 
ber, sir. 

Q.     Of  1954?  A.    Yes,  sir.  [243] 

*  *  »  *  « 

The  Witness :  Are  you  speaking  of  these  particu- 
lar records  or  ail  the  records  of  the  company  ? 

Q.  (By  Mr.  Weil) :  The  total  sales  of  the  com- 
pany in  1954,  in  interstate  commerce.  In  other 
words,  other  than  the  State  of  California. 

Mr.  Garrett:  Just  a  moment,  your  Honor,  I 
thinl?:  this  is  going  to  leave  some  confusion  on  the 
record. 

Trial  Examiner:  I  agree.  Mr.  Weil,  I  am  con- 
fused now.  You  started  with  the  records  and  went 
on  to  something  else. 

The  Witness:  I  asked  if  he  knew  of  his  own 
knowledge  as  to  these  facts.  In  his  answer,  it  be- 
came apparent  that  his  own  knowledge  was  based 
on  these  records. 

Trial  Examiner:    On  which  records? 

Mr.  Weil:     The  total  invoices,  which  he  doesn't 

have  here.  [245] 

*  *  *  *  ^ 

Q.  (By  Mr.  Weil)  :  From  your  personal  knowl- 
edge of  the  records  you  have  before  you,  have  you 
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determined  the  value  of  the  shipments  to  the  com- 
panies who  are  referred  to  in  those  records,  during 
the  year  19541 

Trial  Examiner :    Now,  the  records  before  you  ? 

The  Witness:  I  did  not  review  each  invoice  in 
this  record.  I  selected  these  records  myself,  because 
I  knew  these  people  were  principal  users  of  our 
product,  volume  users  of  our  product.  A  brief  re- 
view of  the  invoices  confirmed  what  I  already  knew, 
that  they  were  volume  users. 

Mr.  Garrett:  I  ask  that  the  answer  go  out  as  not 
being  responsive  to  the  question. 

Trial  Examiner :  Well,  I  do  not  conceive  it  to  be 
prejudicial.  I  will  let  it  stand.  I  will  deny  the  mo- 
tion. I  will  agree  it  isn't  responsive. 

Mr.  Weil:    May  I  see  the  records,  please?  [246] 

Trial  Examiner:  I  think,  Mr.  Weil,  you  should 
identify  these  by  exhibit  numbers.  I  am  not  suggest- 
ing here  that  I  am  going  to  require  you  to  intro- 
duce them  in  evidence,  but  we  ought  to  know  what 
we  are  talking  about. 

Now,  he  has  already  referred  to  five  of  these  fold- 
ers. Why  don't  you  just  mark  lightly  in  pencil  in 
order,  ''General  Counsel's  Exhibit  No.  26,  27,  28, 
29  and  30"  for  identification? 

He  has  already  referred  to  the  folders  and  he  has 
already  identified  them,  and  we  will  know  what  we 
are  talking  about  then. 

Now,  the  respondent's  counsel  can  look  through 
them  and  you  can  refer  to  them  on  the  record,  and 
in  certain  circumstances,  on  the  basis  of  answers 
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that  have  been  given,  it  may  be  that  it  would  not  be 
practicable,  bearing  in  mind  that  this  happens  to  be 
a  completely  neutral  party,  to  tie  up  its  records. 

I  might  refer  to  Section  10  (b)  which  dispenses 
with  the  introduction  of  the  records,  providing  that 
the  respondent  has  sufficient  opportunity  to  look 
through  them. 

Mr.  Garrett:  May  I  be  allowed,  at  this  time, 
your  Honor,  to  see  the  exhibits? 

Mr.  AVeil :    I  have  marked  them  as  follows : 

The  records  for  Ingram  Brothers  is  General 
Counsel's  Exhibit  ISTo.  26  for  identification ;  the  rec- 
ords for  Big  T.  [247]  Pumj)  Company  as  General 
Counsel's  Exhibit  No.  27  for  identification; 

The  records  for  Gilbert  Pump  Company,  General 
Counsel's  Exhibit  No.  28  for  identification ; 

The  records  for  General  Machinery  Company  as 
General  Counsel's  Exhibit  No.  29  for  identification; 

And  the  records  for  E.  W.  Henl^le,  as  General 
Counsel's  Exhibit  No.  30  for  identification. 

(Thereupon  the  documents  above  referred  to 
were  marked  General  Counsel's  Exhibits  Nos. 
26  to  30  inclusive,  for  identification.) 

Mr.  Weil:  I  am  handing  them  to  counsel  at  the 
same  time. 

Trial  Examiner :  Have  you  totaled  up  the  figures 
for  any  of  those  invoices  in  those  folders? 

The  Witness :    No,  sir,  I  have  not. 

Trial  Examiner :    You  haven't  ? 

The  Witness:    No,  sir,  I  haven't  added  them  up. 

Mr.  Weil :    That  is  what  I  was  looking  for,  to  see 
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if  there  were  some  big  invoices  in  them  that 


The  Witness:  There  are  some  big  invoices  in 
there. 

Q.  (By  Mr.  Weil)  :  I  notice  one  in  here  for 
$11,000.00 ;  are  there  any  for  much  over  that,  do  you 
recall '? 

A.  $15,000.00  would  be  as  much  a  shipment  as 
w^e  would  make  on  a  single  invoice,  due  to  limita- 
tions of  our  shipping  [248]  facilities. 

Trial  Examiner:  We  can  go  off  the  record  for  a 
few  minutes  wdiile  the  respondent  counsel  looks 
through  them. 

Mr.  Garrett :    I  will  not  be  long  here,  sir. 

Trial  Examiner :  Sure.  Go  ahead.  We  will  go  off 
the  record. 

(Discussion  off  the  record.) 

Trial  Examiner:    On  the  record. 

The  respondent  union's  attorney  has  looked 
through  the  folders  which  have  just  been  identified 
as  General  Counsel's  Exhibits  Nos.  26  to  30. 

Q.  (By  Mr.  Weil)  :  Do  General  Counsel's  Ex- 
hibits Nos.  26  through  30,  contain  invoices  which 
reflect  shipments  in  value  in  excess  of  $50,000.00  to 

your  knowledge?  A.    Yes,  sir. 

***** 

Cross  Examination     ***** 
Q.     (By  Mr.  Garrett)  :     Who  is  the  actual  cus- 
todian of  these  orders  ? 

A.     The  custodian  of  the  orders  is  Mr.  Sneider. 

Q.     What  is  his  loosition'? 

A.     He  is  the  comptroller.  At  the  time  that  we 
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were  talking  about,  he  was  the  assistant  treasurer 

of  the  Johnston  Pump  Company. 

Q.     Back  in  1954?  A.     That  is  right.  [251] 

***** 

Q.  These  invoices  you  have  are  all  reflecting  the 
period  of  1954? 

A.  Yes,  sir,  or  what  would  be  under  the  old 
Johnston  Pump  Company,  the  first  quarter  of  the 
fiscal  year  in  1955.  The  fiscal  year  changed  with  the 
change  of  ownership  too. 

Q.  I  notice  on  those  invoices  that  a  good  many 
of  them  show  shipments  in  1955  rather  than  1954. 

A.  Well,  the  first  of  the  fiscal  year  is  on  the  bot- 
tom of  the  pile. 

Q.  Your  estimate  of  totals  is  based  upon  all 
these  invoices? 

A.  My  review  was  principally  for  the  1954 
period. 

Q.  Well,  these  particular  records  kept  by  the 
company,  are  all  of  them  records  of  1954  and  1955  ? 

A.     I  did  not  understand  that. 

Q.  The  invoices  involved  in  each  one  of  these 
folders,  covers  the  year  1955  and  1954  at  the  same 
time;  is  that  correct?  [252] 

A.     That  is  right. 

Q.     And  it  is  your  testimony  that  in  totalling  the 

1954  figures   exclusively,   it   is   in   excess   of   $50,- 

000.00;  is  that  correct? 

A.    Yes,  sir.  [253] 
***** 
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ROBERT  H.  LANCASTER 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Weil)  :  Will  you  give  us  your  full 
name,  please?  A.    Robert  H.  Lancaster. 

Q.     And  your  address  ?  [255] 

A.    Home  address? 

Q.    Business  address? 

A.  5731  South  Alameda  Street,  that  is  care  of 
Wolf  Range  Manufacturing  Company. 


***** 


Q.  (By  Mr.  Weil)  :  What  is  your  position  with 
Wolf  Range  Manufacturing  Company? 

A.     Office  manager. 

Q.     What  are  your  duties  as  office  manager? 

A.  Well,  inasmuch  as  we  have  a  small  office 
staff,  it  doesn't  require  too  much  super^asion.  I 
work  mainly  on  the  credits,  not  only  the  credits 
memorandum  but  the  credit  financial  standing  of 
our  dealers.  That,  in  particular,  is  my  main  duty. 
I  have  also  charge  of  the  accounts  payable. 

Q.     What  staff  do  you  have  working  for  you? 

A.  Well,  there  is  one  gentleman  handling  the 
ledgers,  accounts  receivable  and  general  ledger. 

We  have  two  girls,  one  is  Mrs.  Forman.  She  is  a 
combination  billing  clerk,  telephone  operator  and 
filing.  And  the  other,  Mrs.  Nichols,  she  takes  care 
of  writing  up  the  orders  received  from  the  dealers. 
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Q.  Do  these  people  work  under  your  supervision 
and  direction?  [256] 

A.  Not  completely  imder  my  supervision.  For 
instance,  Mrs.  Nichols  comes  in  under  the  sales  de- 
I)artment.  Mrs.  Forman,  telephone  and  the  billing, 
comes  under  my  supervision. 

Q.  What  records  are  kept  by  your  company 
shov^ing  their  sales'?  A.     Shov^ing  our  sales? 

Q.    Yes. 

A.  We  have  a  sales  journal,  v^hich  is  an  analysis 
of  each  sale,  whether  it  is  a  cash  sale  or  on  open 
account.  We  have  very  few  cash  sales,  by  the  way. 

Q.     Is  that  the  primary  record? 

A.  Well,  that  is  the  primary  record  —  the  pri- 
mary record  comes  from  the  invoice  files,  a  copy  of 
each  invoice  is  the  charge  made  to  dealers. 

Then  that  is  recorded  in  the  company's  journal 
and  from  there  it  is  posted  to  the  A^arious  accounts 
receivable  and  to  the  general  ledgers. 

Q.     Who  prepares  the  invoices? 

A.     Who  prepares  the  invoices? 

Q.    Yes.  A.    Is  that  the  price  and  so  forth  ? 

Q.    Yes. 

A.  Mrs.  Forman  and  they  are  checked  by  my- 
self. 

Q.     Checked  against  what?  [257] 

A.  Well,  as  to  the  correctness  of  the  price  and 
the  extensions. 

Q.     Who  posts  those  to  the  invoice  journal? 

A.     To  the  invoice  journal? 

Q.    Yes.  A.    A  Mr.  Danielson. 
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Q.  Does  Mr.  Danielson  work  under  your  direc- 
tion and  supervision? 

A.  Well,  yes,  more  or  less.  Eventually  he  is  go- 
ing to  succeed  me  there.  We  work  really  on  a  par. 
While  I  have  been  the  office  manager  for  Wolf 
Range  since  the  time  I  entered  their  employment  in 
1936,  Mr.  Danielson  has  entered  the  invoices  in  the 
sales  journal  and  the  receivable  ledger. 

Q.  Have  you  prepared  a  summary  from  the  ac- 
counts showing  your  sales  to  dealers  or  jobbers  in 
other  states  than  California'? 

A.  JSTo,  I  have  not,  other  than  the  record  we 
have  from  our  sales  tax  rejports  to  the  State  of 
California. 

Q.     Do  you  have  that  record  with  you? 

A.    I  do. 

Q.     May  I  see  it,  please  % 

A.  I  could  have  brought  the  sales  journal  which 
shows  a  column  for  sales  made  to  the  State  of  Cali- 
fornia and  other  states,  but  that  is  quite  a  book  and 
I  thought  this  might  suffice.  [258] 

Trial  Examiner :  Show  these  to  counsel  here,  Mr. 
Weil. 

Q.  (By  Trial  Examiner)  :  What  kind  of  a  book 
is  that?  Why  do  you  say  ^'it  is  quite  a  book"? 

A.  It  is  a  book  about  that  width  and  that  thick- 
ness (indicating.) 

Trial  Examiner:  The  witness  indicates  about 
four  inches  in  thickness.  And  length  ? 

The  Witness:  I  would  say  about  that  thick  (in- 
dicating) . 
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Trial  Examiner :  About  three  inches  in  thickness 
and  about  eighteen  inches  to  two  feet  long. 

Is  that  correct? 

The  Witness :  Yes.  It  so  happens  that  this  book 
I  speak  of  has  the  checks  drawn  and  the  sales  en- 
tries. 

Q.  (By  Trial  Examiner) :  About  how  many 
pages  has  that  book,  do  you  know? 

A.  Oh,  let  us  say,  I  would  judge  one  hundred 
and  iifty  pages  roughly.  I  fill  about  twelve,  thirteen 
or  fifteen  pages  per  month. 

Q.     Is  that  book  in  current  use  ? 

A.     Not  for  last  year. 

Q.     The  one  for  last  year  isn't  in  current  use  ? 

A.    No. 

Q.  Do  you  have  occasion  to  refer  to  it  at  all  in 
recent  days?  A.     Yes,  sir.  [259] 

Q.     For  what  purposes  ? 

A.  Well,  different  entries  that  might  come  in 
from  dealers. 

Q.  That  is  vv^hat  I  meant  when  I  asked  you  if  it 
was  in  current  use.  A.     Oh. 

Q.     Have  you  any  occasion  to  use  it  currently? 

A.  Yes,  but  it  is  hard  to  say  because  I  might  use 
it  two  or  three  times  a  day  and  might  not  use  it 
again  for  another  week. 

Q.    When  was  the  last  time  you  used  it? 

A.    I  think  it  was  last  week,  possibly. 

Trial  Examiner:    All  right,  go  ahead. 

Tlie  Witness :  I  could  have  brought  that  book  if 
I  had  thought  it  was  absolutely  necessary,  but  if 
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you  wish  to  know  how  much  of  our  sales  to  out  of 
state  customers,  this  is  the  total  for  the  year  (indi- 
cating) . 

Trial  Examiner:  The  witness  has  indicated  an 
adding  machine  tabulation. 

Q.  (By  Mr.  Weil) :  How  are  these  sales  tax 
records  made  up? 

A.  This  is  for  the  first  quarter  of  the  year.  This 
is  the  sales  tax  report  that  we  rendered  to  the  State 
of  California  like  all  business  concerns  covering 
collection  in  taxes. 

And  the  one  side  here,  for  example,  is  sales  for 
the  year  to  out  of  state  customers.  That  represents 
the  total  charges,  for  that  period,  October  1st  to 
December  31st  on  [260]  dealers  that  we  have  out  of 
the  State  of  California. 

Trial  Examiner:    1954,  is  that  sir? 

The  Witness:    Yes. 

Trial  Examiner:    Go  ahead,  sir. 

Q.     (By  Mr.  Weil) :    Who  makes  up  this  record? 

A.  Mr.  Danielson  makes  this  at  the  present  time. 
I  used  to  make  it  up. 

Q.    When  did  you  used  to  make  it  up? 

A.     Two  years  ago. 

Q.  Is  this  record  kept  in  the  regular  course  of 
your  company's  business?  A.     Oh,  yes. 

Q.     From  what  records  are  these  made  up? 

A.  From  the  sales  register  and  the  invoice  file. 
When  I  speak  of  the  '^invoice  file",  that  is  the  file 
containing  copies  of  all  invoices  in  numerical  or- 
der for  the  business. 
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Q.  In  other  words,  that  is  copies  of  the  orig- 
inal invoices  then?  A.    Yes. 

Q.    Are  those  carbon  copies'?  A.    Yes. 

Q.  What  is  done  with  these  records  after  they 
are  made  up  by  Mr.  Danielson? 

A.  I  don't  understand  your  question.  We  keep, 
of  course,  the  copy.  This  is  a  copy  of  the  report 
that  goes  to  the  State  [261]  of  California  and  this 
typewritten  tabulation  covers  the  sales  that  are 
taxable. 

We,  being  manufacturers,  there  are  very  few 
sales  we  have  that  are  taxable  because  we  distribute 
through  dealers  and  the  tax  is  charged  and  collected 
by  the  dealers,  but  if  we  do  have  a  restaurant  owner 
who  wants  some  parts  for  one  of  our  pieces  of 
equipment,  we  sell  it  to  him  at  the  retail  price  and 
collect  the  taxes. 

Trial  Examiner:  Thank  you.  Suppose  you  pro- 
ceed to  another  point. 

Q.  (By  Mr.  Weil) :  Have  you  made  a  summary 
of  what  the  records  for  the  year  1954 — strike  that, 
please. 

Are  those  rendered  quarterly? 

A.     Yes. 

Mr.  Garrett:  Is  that  the  sales  tax  you  are  talk- 
ing about? 

The  Witness:    Yes. 

Mr.  Weil:    Yes,  the  sales  tax  returns. 

Q.  (By  Mr.  Weil)  :  Are  the  sales  tax  returns 
on  a  calendar  quarterly  basis?  A.     Yes. 

Q.    Would  there  be  four  for  the  year  of  1954? 
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A.    Yes. 

Q.     Have  you  totalled  the  figures  shown  on  those 

forms  for  the  year  1954  for  your  sales  outside  of 

the  State  of  California'? 

A.     Yes,  I  have  and  to  substantiate [262] 

***** 

Mr.  Garrett:  Objected  to  as  irrelevant,  imma- 
terial and  incompetent  and  as  being  hearsay.  The 
witness  already  testified  that  the  reports  were  made 
out  by  another  gentleman.  There  has  been  no  show- 
ing that  he  has  any  familiarity  with  this  total  or 
Avhether  he  knows  if  it  is  correct  or  not. 

Trial  Examiner:  I  do  not  know  why  the  com- 
pany's journal  isn't  here  or  the  sales  journal,  which- 
ever it  is.  The  witness  said  he  could  have  brought 
it.  I  w^ould  let  him  testify  from  that  on  the  founda- 
tion that  has  been  laid.  [263] 
***** 

Trial  Examiner:  No,  you  are  just  expected  to 
answer  questions  when  they  are  asked  you. 

I  have  had  difficulty  with  your  foundation  since 
the  very  moment  this  hearing  opened  and  frankly, 
I  cannot  blind  myself  to  the  fact  that  you  have  a 
witness  sitting  before  you,  who  has  before  him  a 
rather  large  and  bulky  folder  containing  appar- 
ently cox)ies  of  these  reports,  of  which  he  has 
spoken. 

You  have  not  asked  the  witness  a  single  ques- 
tion along  the  line  that  might  go  to  substantiate 
or  establish  that  these  reports  are  records  kept  in 
the  usual  course  of  business.  [264] 


***** 
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Q.  (By  Mr.  Weil)  :  Looking  at  General  Coun- 
sel's Exhibit  No.  31  for  identification,  what  does 
this  file  contain? 

A.  That  contains  a  report  to  the  State  of  Cali- 
fornia for  the  Board  of  Equalization  and  these 
forms  here  (indicating)  to  Walter  C.  Peterson, 
City  Clerk,  for  sales  tax,  applicable  to  the  City  of 
Los  Angeles. 

Trial  Examiner:    All  right,  sir. 

Ask  him  another  question. 

Q.  (By  Mr.  Weil) :  Does  the  file  contain  any 
other  documents? 

A.    No,  and  if  you  are  covering  1954 

Trial  Examiner:     Just  answer  the  question,  sir. 

The  Witness:    It  contains  no  other  documents. 

Q.  (By  Mr.  Weil) :  For  what  purpose  are  the 
documents  in  this  file  made  up? 

A.  This  file  consists  of  duplicate  copies  of  tax 
reports  rendered  to  the  State  of  California. 

Trial  Examiner :    Now,  how  far  back  ? 

The  Witness:  This  goes  back  to  the  inception 
of  the  tax,  I  guess. 

Trial  Examiner:  Can  you  tell  us,  by  looking  at 
the  file? 

The  Witness :  Yes,  sir.  This  first  return  was  for 
the  period  of  January  1,  1936,  to  March  31,  1936. 

Trial  Examiner:  And  how  do  they  go  chrono- 
logically? [266] 

The  Witness :  Would  you  mind  explaining  your 
question?  Do  you  mean  have  there  been  any  filed 
since  that  time? 
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Trial  Examiner:  No.  Have  there  been  any  re- 
ports filed  since  the  first  report? 

The  Witness:  Oh,  yes,  the  originals  of  all  these 
duplicate  copies. 

Trial  Examiner:    Who  started  that  file? 

The  Witness :    I  did. 

Trial  Examiner:  And  until  about  two  years  ago 
who  maintained  it? 

The  Witness:    I  did. 

Trial  Examiner:  And  who  made  up  the  reports 
until  about  two  years  ago? 

The  Witness :    Myself. 

Trial  Examiner:  And  who  has  been  doing  it 
since  then? 

The  Witness:  Mr.  Danielson  since  one  year  ago. 
In  the  month  of  May  and  prior  to  that,  it  was  a 
gentleman  named  Sol  Blue. 

Trial  Examiner:  And  under  whose  supervision 
did  these  two  people  work? 

The  Witness :    Myself. 

Trial  Examiner:  In  whose  custody  is  that  file, 
General  Counsel's  Exhibit  No.  31  for  identification; 
who  has  custody  of  it? 

The  Witness:  I  have  it  and  Mr.  Danielson  has 
it.  It  is  [267]  kept  in  the  safe.  Mr.  Danielson  has 
the  combination  of  the  safe  and  I  do  myself  like- 
wise. 

Trial  Examiner:  This  has  been  in  your  custody 
since  1936,  has  it? 

The  Witness :    Yes. 
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Trial  Examiner:  All  right.  Now,  you  can  ask 
him  for  what  purpose  he  keeps  it. 

Q.  (By  Mr.  Weil) :  For  what  purpose  do  you 
keep  this  file "? 

A.  Keep  this  duplicate  copies  of  the  reports 
rendered  ? 

Q.    Yes. 

A.  To  assist  the  auditors  of  the  State  Board  of 
Equalization  who  make  an  audit  about  every  two 
to  three  years  and  there  has  never  been  any  audit 
for  the  City  of  Los  Angeles,  because  I  think  they 
work  together. 

Q.  Is  it  required  that  your  company  have  these 
figures  available  for  those  auditors? 

A.     Oh,  yes.  It  so  states  on  this  form  that  it  is 

the  copy  to  be  retained  by  the  comi^any.  [268] 
*  *  *  *  * 

Q.  (By  Mr.  Weil) :  Is  there  a  document  in  here 
for  each  quarter  since  1936? 

A.     That  is  correct. 

Q.  Referring  to  the  document  for  the  first  quar- 
ter of  the  year  1954,  I  will  ask  you  does  that  docu- 
ment show  the  sales,  in  interstate  commerce  to  out 
of  State  consumers'? 

A.  No,  because  we  do  not  sell  direct  to  a  con- 
sumer. We  sell  through  a  dealer  and  jobber.  Who 
the  consumer  may  be,  we  don't  know,  but  it  is 
without  question  sold  in  interstate  commerce. 

Mr.  Garrett :    Just  a  moment. 

Trial  Examiner:  I  will  strike  the  statement  re- 
ferring to  interstate  commerce.  [269] 
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Q.  (By  Mr.  Weil) :  Does  that  record  contain 
a  complete  record  of  sales  in  interstate  and  foreign 
commerce  to  out  of  state  consumers? 

A.  You  mean  does  the  State  ask  us  the  ques- 
tion ? 

Q-    Yes.  A.     Yes. 

Q.  Is  there  an  entry  on  that  foim  after  that 
question  ?  A.     Yes. 

Q.     What  is  that  now? 

A.  In  this  case  it  is  $55,729.61:  that  is  for  one 
to  three  months'  period. 

Q.  Does  that  amount  indicate  the  amount  of 
sales  m  interstate  or  foreign  commerce  to  out  of 
state  consumers?  A.     Yes,  it  does. 

Mr.  Garrett:  Just  a  minute.  Could  I  have  that 
question  again? 

(Question  read.) 

_Q.     (By  Mr.  Weil):     Bidn't  you  state  that  you 
did  not  sell  directly  to  consumers? 

A.  That  is  correct.  Locally,  if  a  user  of  our 
equipment  requires  some  parts,  then  they  are  sold 
to  the  consumer. 

Q.  To  whom  were  these  sales  made? 

A.  They  would  be  to  jobbers  or  dealers. 

Q.  To  any  particular  jobbers  or  dealers? 

A.  Any  particular  classification.  [2701 

Q.  Yes. 

A.    Well,   they  would  be   restaurant   and  hotel 
supply 

Q.     No,    to   purchasers  —  to  jobbers    or   dealers 
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within  the  State  of  California  or  outside  the  State 

of  CaUfomia. 

A.     Outside  the  State  of  California. 

Q.  Does  that  file  indicate  that  $55,729.61  worth 
of  sales  were  made  to  jobbers  outside  of  the  State 
of  California?  A.     That  is  right. 


•3«-      *      *      *     * 


Cross  Examination 


***** 


Q.  (By  Mr.  Garrett) :  Now,  do  you  have  with 
you  in  your  possession  here  in  this  hearing  room, 
the  invoices  upon  which  the  1955  figure  was  based? 

A.    No. 

Trial  Examiner :    1954  figure. 

Mr.  Garrett:    Yes,  I  am  sorry. 

The  Witness:  No,  that  is  covered  by  the  book 
that  I  had  reference  to  the  sales  journal  and  to 
support  the  sales  journal,  I  should  have  the  copies 
of  the  invoices. 

Q.  (By  Mr.  Garrett) :  Where  are  the  copies  of 
the  invoices?  A.    At  the  present  time? 

Q.     Yes.  A.    Down  in  my  office.  [273] 


*  *  *  *  * 


Trial  Examiner:  Does  the  sales  journal  show 
where  it  was  shipped? 

The  Witness:  No,  the  sales  journal  would  not, 
but  I  could  produce  the  files  containing  the  invoice 
copies. 

Trial  Examiner:  Well,  are  the  figures  that  are 
entered  in  the  report  to  the  State,  those  are  com- 
piled from  what? 
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The  Witness:  From  the  sales  journal  and  it  is 
audited  every  two  to  three  years. 

Trial  Examiner:  Well,  how  can  you  tell  from 
the  sales  journal  whether  something  has  been 
shipped  to  an  out  of  State 

The  Witness:  Not  during  all  that  period  and 
I  cannot  say  offhand  how  far  back,  possibly  better 
than  a  year — this  sales  journal  carries  two  columns 
on  the  extreme  left  and  one  [274]  is  for  invoices 
out  of  State  and  the  other  is  for  those  in  the  State 
of  California.  [275] 

w     TT     w     w     4r 

ORIC  O.  RUTLIDGE 
a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 


Direct  Examination 

Q.  (By  Mr.  Weil)  :  Will  you  give  us  your  full 
name,  please? 

A.     Oric  O.  Rutlidge.  [277] 

Q.     And  your  address? 

A.     5342  Glasgow  Court,  Los  Angeles,  45. 

Q.     What  is  your  profession,  Mr.  Rutlidge? 

A.  I  am  credit  manager  for  the  Mission  Ax)pli- 
ance  Corporation. 

Q.    Where  is  that  located  at? 

A.    12611  South  Crenshaw  Boulevard. 
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Trial  Examiner :  Excuse  me,  do  you  have  a  stip- 
ulation as  to  that? 

Mr.  Weil:    No,  sir. 

Trial  Examiner:  All  right.  Let  us  go  off  the 
record  a  moment. 

(Discussion  off  the  record.) 

Trial  Examiner:    On  the  record.  Go  ahead. 

Q.  (By  Mr.  Weil) :  As  credit  manager,  what 
are  your  duties,  Mr.  Rutlidge "? 

A.  I  pass  on  correspondence  and  supervise  the 
accounts  receivable,  shipping  and  collection. 

Q.  What  is  the  original  record  made  of  mer- 
chandise that  is  shipped  from  your  company? 

A.     The  sales  order  and  the  sales  order  invoices. 

Mr.  Garrett:  Counsel,  I  wonder  if,  in  this  one, 
to  save  some  time,  I  happen  to  be  familiar  with 
this  company,  would  you  object  to  him,  off  the  rec- 
ord, showing  me  what  he  has? 

Mr.  Weil:    I  have  no  objection  whatsoever. 

Mr.  Garrett:    Shall  we  go  off  the  record?  [278] 

Trial  Examiner:  Sure.  I  think  it  is  a  very  good 
thing. 

We  will  go  off  the  record. 

(Discussion  off  the  record). 

Tria  Examiner:    On  the  record. 

Mr.  Weil:  I  propose  a  stipulation  that  Mission 
Appliance  Corporation  is  a  California  corporation 
which  has  shipped  in  the  year  1954,  its  products, 
in  excess  of  $50,000.00  outside  of  the  State  of  Cali- 
fornia from  points  within  the  State  of  California. 
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Mr.  Garrett:    Could  I  have  that  stipulation  read 

again,  please? 

(Record  read.) 

Mr.  Garrett:    So  stipulated.  [279] 
«  «  *  «  * 

ROY  C.  FREDERICKSON 
a  witness,  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Weil) :  What  is  your  full  name, 
sir?  A.    Roy  C.  Frederickson. 

Q.     And  your  address? 

A.  770  East  Washington  Street,  Apartment  No. 
15,  Pasadena. 

Q.     By  whom  are  you  employed? 

A.     Hammond  Manufacturing  Company. 

Q.     And  what  is  your  position  there? 

A.     Chief  accountant. 

Q.     As  a  chief  accountant,  what  are  your  duties? 

A.  To  prepare  the  financial  statements  and  su- 
pervise the  office,  as  far  as  the  accounting  function 
s:oes. 

Q.  When  your  company  makes  sales,  what  rec- 
ord is  made  of  such  sales,  if  you  know? 

A.    A  sales  journal,  individual  invoices  are  kept. 

Q.     By  whom  is  the  sales  journal  kept? 

A.     Mrs.  Kathie  Rau.  [280] 

Q.  Is  Mrs.  Rau  employed  under  your  manage- 
ment? A.     Yes,  she  is. 
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Q.    Do  you  directly  supervise  her  work? 

A.    That  is  right. 

Q.  What  record  is  made  from  those  records,  if 
any? 

A.  Those  records  in  the  summary  are  posted  to 
the  general  ledger  and  sales  tax  returns  and  a 
break-down  as  to  royalties  and  other  reports  are 
obtained  from  the  sales  journal. 

Q.  Have  you  prepared  a  summary  of  the  sales 
during  the  year  of  1954  for  your  company? 

A.  I  have  prepared  financial  statements  from 
those  sales  and  I  do  have  the  sales  tax  returns. 

Q.     They  were  x^i^epared  from  that  sales  journal? 

A.    Yes. 

Q.    Who  prepares  the  sales  tax  returns? 

A.     I  do. 

Q.  Are  they  prepared  entirely  from  your  sales 
journal?  A.    Yes. 

Q.  Do  the  sales  tax  returns  show  where  the  mer- 
chandise is  shipped,  if  it  is  shipped?  A.    Yes. 

Q.  Do  you  have  any  of  these  sales  tax  returns 
with  you?  A.     Yes. 

Q.     May  I  see  them? 

A.  This  would  be  the  one  for  the  fourth  quar- 
ter. [281] 

Mr.  Garrett:     Can  I  see  this  just  a  moment? 

Mr.  Weil:  I  will  mark  that  lightly  as  General 
Counsel's  Exhibit  No.  32  for  identification. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  32 
for  identification.) 
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Mr.  Weil:  I  have  marked  the  docmnent  shown 
me  by  the  witness,  as  General  Counsel's  Exhibit  No. 
32  for  identification. 

Q.  (By  Mr.  Weil)  :  Showing  you  General  Coun- 
sel's Exhibit  No.  32  for  identification,  I  will  ask 
you  what  that  is? 

A.  That  is  the  California  sales  tax  return  for 
the  fourth  quarter  of  1954. 

Q.     Is  that  return  pre]Dared  each  quarter? 

A.     That  is  right. 

Q.     And  what  is  done  with  the  original  return? 

A.    It  is  sent  to  the  state. 

Q.     For  what  purpose? 

A.  In  order  to  say  that  the  sales  tax  has  been 
deducted. 

Mr.  Garrett:  I  am  not  going  to  object  to  the 
document,  counsel.  Why  don't  you  ask  him  how 
much  it  is? 

Q.  (By  Mr.  Weil)  :  Will  you  tell  us  how  much 
that  document  shows?  A.     $444,325.45. 

Trial  Examiner:  And  that  represents  the  value 
of  the  goods  shipped  to  out  of  state  customers  by 
your  concern?  [282] 

The  Witness :  That  is  right.  There  would  also  be 
additional  out  of  state  sales  to  the  United  States 
Govermnent. 

Trial  Examiner :    And  is  that  included  ? 

The  Witness:    No. 

Trial  Examiner:     That  is  a  separate  figure? 

The  Witness:    Yes.  [283] 

*     *     •Sf     *     * 
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RICHARD  SMITH 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Weil) :  What  is  your  name  and 
address,  please? 

A.     Richard  Smith,  616  West  Ash,  in  Fullarton. 

Mr.  Garrett:    616? 

The  Witness:    Yes. 

Q.  (By  Mr.  Weil) :  By  whom  are  you  em- 
ployed ? 

A.     The  Mississippi  Glass  Company. 

Q.     And  what  is  your  occupation  there? 

A.     Office  manager. 

Q.    Is  that  a  corporation?  A.    Yes. 

Q.     In  what  state  is  it  incorporated? 

A.     In  New  York. 

Q.  What  is  the  business  of  the  Mississippi  Glass 
Company  ? 

A.  Manufacturing  of  rough  rolled  and  figured 
glass. 

Q.     Where  is  that  business  carried  out? 

A.     In  Fullarton. 

Q.    What  is  the  address  of  the  plant  there? 

A.  Reymer  Avenue.  It  actually  has  no  number, 
but  it  is  in  [290]  the  1700  block. 

Q.    As  office  manager,  what  are  your  duties? 

A.  The  supervision  and  carrying  out  of  orders 
for  my  superior  and  also  keeping  records  and  data. 
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Q.    What  original  records  are  kept  of  shipments 
made  by  your  company? 

A.    We   keep   records   of   all   shipments   by  in- 
voices. 

Q.    Who  keeps  these  records? 

A.    We  do,  in  the  office. 

Q.     I  mean,  what  person  in  the  office  makes  up 
the  invoices? 

A.     We  have  a  billing  clerk  for  that. 

Q.     Is  that  clerk  under  your  direct  supervision? 

A.    Yes,  she  is. 

Q.     What   is   done   with   the  invoices   after   she 
makes  them  up? 

A.     They  are  kept  on  file  numerically,   by  the 
month. 

Q.    How  big  a  file  is  that? 

A.     It  approximately  takes  the  full  drawer  space 
in  the  filing  cabinet. 

Q.     Are  those  files  in  daily  use? 

A.    Yes,  they  are. 

Q.     Have  you  prepared  a  summary  from  those 
files?  A.     I  have. 

Q.     Do  you  have  it  with  you  ?  A.    Yes. 

Q.    May  I  see  it,  please?  [291] 

Mr.  Weil:     I  will  have  this  marked  for  identifi- 
cation as  General  Counsel's  Exhibit  ¥o.  33. 

(Thereupon  the  document  above  referred  to 
was  marked  General  Counsel's  Exhibit  No.  33 
for  identification.) 

Mr.  Weil :    Let  the  record  show  that  I  have  been 
handed  this  by  the  witness  and  it  has  been  marked 
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General  Counsel's  Exhibit  No.  33  for  identification 

and  I  have  shown  it  to  counsel. 

Q.  (By  Mr.  Weil) :  Did  you  prepare  that  docu- 
ment yourself?  A.     Yes,  sir. 

Q.  How  did  you  go  about  preparing  that  docu- 
ment? 

A.  From  invoices.  At  the  end  of  every  month 
we  make  up  a  similar  summary  like  this  in  respect 
to  that  and  I  took  it  from  that  summary  of  each 
month. 

Q.     Is  that  summary  made  every  month? 

A.     Every  month. 

Q.     What  is  the  purpose  of  that  summary? 

A.  The  home  office  is  in  St.  Louis  and  they  re- 
quire a  summary  of  this  nature  every  month. 

Q.  Would  it  be  possible,  if  counsel  wished  to 
check  the  original  invoices  from  which  this  was 
made  up,  that  they  could  do  so?  A.     Yes. 

Trial  Examiner:  You  have  no  objection,  I 
take  it? 

The  Witness:    No  objection.  [292] 

Q.  (By  Mr.  Weil)  :  Will  you  tell  me  the  total 
of  the  sums  of  the  invoices?  A.     $324,015.68. 

Q.     What  does  that  sum  stand  for? 

A.  That  is  the  shipments  of  our  products  from 
our  plant  to  out  of  state  customers. 

Q.  To  the  customers  whose  names  are  listed  on 
that  summary?  A.     I  don't  understand. 

Q,  The  shipments  to  the  customers  whose  names 
are  listed  on  that  summary  ?  A.     Yes. 

Q.     At  the  place  at  which  they  are  listed? 
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A.     Yes. 

Q.  Referring  to  the  cohimn  headed,  ''Total 
Sales";  is  that  the  sales  to  each  customer? 

A.     That  is  right. 

Q.    As  listed?  A.    As  listed. 

Mr.  Weil:  I  would  like  to  offer  General  Coun- 
sel's Exhibit  No.  33  for  identification.  Is  there  any 
objection? 

Mr.  Garrett:  I  have  no  objection  to  his  identify- 
ing it,  but  I  have  to  its  introduction  into  evidence. 
I  object  as  it  is  irrelevant,  immaterial  and  incom- 
X^etent  and  it  isn't  the  best  evidence. 

Trial  Examiner:  I  will  exclude  it.  His  evidence 
is  in  [293]  as  to  the  amount. 

Mr.  Weil:    I  have  no  further  questions. 

Trial  Examiner:    Go  ahead. 

Cross  Examination 

Q.  (By  Mr.  Garrett) :  Mr.  Smith,  how  long 
have  you  been  with  the  Mississijjpi  Glass  Company  ? 

A.     Since  1947. 

Q.  And  have  you  held  various  positions  during 
that  period  of  time?  A.    Yes. 

Q.  How  long  have  you  been  in  the  job  that  you 
now  hold?  A.     Approximately  three  years. 

Q.  And  during  that  period  of  time,  you  have 
had  occasion  to  have  supervision  over  the  accounts 
receivable  department,  have  you? 

A.     That  is  right. 

Q.  And  when  you  ship  sometliing  out,  you  send 
an  invoice  and  eventually  the  i^ayment  comes  in 
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and  that  is  recorded  in  your  books;  is  that  correct? 

A.    Yes. 

Q.  Are  the  invoices  ke^^t  by  company  or  how 
are  they  kept? 

A.  Accounts  receivable  are  kept  by  company. 
Our  invoices  are  kept  numerically. 

Q.  All  invoices  for  1954  would  be  from  number 
such  and  such  to  another  number?  [294] 

A.    Yes. 

Q.     How  many  invoices  do  you  have? 

A.     Approximately  three  thousand. 

Q.     For  the  year  1954?  A.     Yes. 

Q.  Those  are  in  a  file  cabinet  down  at  your 
plant?  A.     Yes. 

Q.     Were  you  asked  to  bring  those  today? 

A.  I  was  asked  to  bring  a  summary.  I  would  not 
want  to  carry  them. 

Trial  Examiner:     Why  not? 

The  Witness:    It  is  heavy,  sir. 

Q.  (By  Mr.  Garrett) :  The  summary  was  made 
by  you  particularly  for  this  hearing,  is  that  right? 

A.    Yes. 

Q.  This  summary  isn't  a  summary  that  is  kept 
in  the  ordinary  course  of  business;  it  was  prepared 
for  the  purpose  of  this  hearing;  is  that  right? 

A.  Well,  no,  we  have  the  same  summary  as  this 
on  our  file  in  our  office. 

Q.     And  what  is  that  kept  for? 

A.     For  being  sent  to  the  home  office. 

Q.     Why  didn't  you  bring  that  one? 
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A.  That  is  for  our  carbon  copy  in  the  office, 
and  we  keep  it  there.  [295] 

Q.     Well,  is  that  in  a  report  or  a  letter? 

A.    It  is  in  a  report. 

Q.  Well,  why  didn't  you  bring  that  in  instead 
of  bringing  that  report  in? 

A.     I  did  not  want  to  disturb  our  files,  because 

our  files  are  in  use  all  the  time.  [296] 
*  *  «  *  » 

Q.  Has  your  company  any  relationship  with  the 
Mississippi  Glass  Company?  A.    Yes. 

Q.  In  fact,  you  sold  that  item  to  yourselves,  is 
that  right?  A.     Yes. 

Q.  It  is  some  sort  of  a  bookkeeping  arrange- 
ment ? 

A.     We  do  not  bill  the  Pittsburgh  Plate  Glass 
Company  at  all;  we  bill  the  Mississippi  Glass  Com- 
pany. [297] 
***** 

Trial  Examiner:    Would  you  leave  that  please? 
Put  this  in  the  rejected  exhibit  file.  That  has 
been  excluded. 

(Thereupon  the  document  heretofore  marked 
General  Counsel's  Exhibit  No.  33  was  rejected.) 
[See  page  222.] 
Mr.  Weil :    I  will  call  Mrs.  Fierke. 

CAPITOLA  FIERKE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 
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Direct  Examination 

Q.  (By  Mr.  Weil) :  Will  you  give  us  your 
name  and  address,  please? 

A.  Capitola  Fierke,  1958  Horley  Avenue,  Dow- 
ney. 

Mr.  Garrett:  I  did  not  get  the  name  of  the 
street. 

The  Witness :    Horley  Avenue,  H-o-r-l-e-y. 

Q.  (By  Mr.  Weil) :  By  whom  are  you  em- 
ployed? [300] 

A.     Southern  Heater  Corporation. 

Q.    And  what  is  your  occupation  there? 

A.     I  am  office  manager. 

Mr.  Garrett:     Southern  Heater  Corporation? 

The  Witness:     Yes. 

Q.  (By  Mr.  Weil)  :  Is  Southern  Heater  Corpo- 
ration a  corx)oration  ?  A.    Yes. 

Q.     In  what  state  is  it  incorporated,  if  you  know? 

A.     California. 

Q.  Where  is  the  Southern  Heater  Corporation 
plant  located? 

A.     133  East  Palmer  Avenue,  Compton. 

Q.  What  is  the  business  of  the  Southern  Heater 
Corporation  ? 

A.     They  manufacture  water  heaters. 

Q.  What  are  your  duties  in  connection  with 
your  position? 

A.  Well,  to  keep  the  books,  to  keep  a  record  of 
all  the  accounts  receivable  and  accounts  payable  and 
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general  ledger.  We  have  other  help,  but  I  mean, 

those  are  the  duties. 

Q.  Have  you  any  other  help  under  your  direct 
supervision  and  direction? 

A.     Some  of  them,  yes. 

Trial  Examiner:    All  the  office  help? 

The  Witness:    Yes. 

Trial  Examiner:  And  that  would  include  what 
types  of  people?  [301] 

The  Witness:  Bookkeepers,  stenographers,  tele- 
phone girls. 

Trial  Examiner:    All  right. 

Q.  (By  Mr.  Weil) :  What  records  are  kept  by 
your  company  of  its  shipments? 

A.  Shipments — we  have  Bills  of  Lading  and  in- 
voices. 

Q.     Who  makes  up  the  invoices  ? 

A.  Right  novv^  a  lady  by  the  name  of  Jean  Hay- 
worth. 

Q.     How  long  has  she  l)een  making  them  up? 

A.     Since  last  November. 

Q.     Who  made  them  up  prior  to  that? 

A.     Mrs.  Ruth  Sherman. 

Q.  N'ow  were  Jean  Hay  worth  and  Ruth  Sher- 
man working  under  your  supervision  and  direc- 
tion? A.     Yes. 

Q.     In  doing  that  work?  A.     Yes. 

Trial  Examiner:  Does  anybody  review  their 
work  ? 

The  Witness:  There  are  many,  many  checks  on 
the  work. 
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Trial  Examiner:    Do  you  make  any? 

The  Witness:    Yes  and  we  have  accomitants  too. 

Trial  Examiner:  Is  that  your  function,  to  make 
any  check  of  their  work? 

The  Witness:  Well,  I  am  very  familiar  with 
what  is  going  on.  It  is  iDart  of  my  job  or  at  least, 
I  do  that.  I  go  around  and  see  what  people  are 
doing.  [302] 

Trial  Examiner:  Particularly  the  bookkeepers, 
do  you  check  what  they  are  doing? 

The  Witness:    Yes. 

Trial  Examiner:     How  often  do  you  do  that? 

The  Witness:    Daily,  every  day. 

Trial  Examiner:    All  right,  go  ahead. 

Q.  (By  Mr.  Weil)  :  What  happens  after  the 
invoices  are  made  out? 

A.    What  is  done  with  them  then? 

Q.    Yes. 

A.  They  are  filed  until  they  are  shipped.  The 
Bill  of  Lading  goes  out  to  the  shipping  clerk  and 
then  the  customers  are  billed. 

Q.  The  Bills  of  Lading  and  the  invoices  are 
matched  up?  A.     Yes. 

Q.     What  is  done  with  them  physically? 

A.  One  copy  goes  to  the  customer  and  one  copy 
stays  in  one  file  as  an  office  record  of  accounts  re- 
ceivable and  the  other  stays  in  as  a  numerical 
record. 

There  is  another  record  which  stays  in,  which  is 
just  a  rimning  file  for  the  customers. 
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Q.  How  many  copies  of  the  invoice  itself  are 
there  in  your  office  of  each  invoice? 

A.  When  we  start  out,  we  have  nine  copies 
and  three  copies  are  Bills  of  Lading  and  one  is, 
more  or  less,  an  extra  copy  or  a  shop  order,  and 
the  others  go  to  salesmen  for  commission.  [303] 

Two  copies  go  to  the  customer  and  the  other 
copies  stay  in  our  files,  one  way  or  another. 

Q.  Are  they  placed  in  an  invoice  file  of  any 
type? 

A.  Well,  we  have  one  file  which  is  a  monthly 
file  and  we  have  another  file.  It  is  customers'  busi- 
ness and  it  is  properly  from  one  year  to  the  next. 
And  then  we  have  a  numerical  file,  which  is  just 
for  a  numerical  record,  if  we  need  it. 

Q.     Have  you  brought  any  invoices  with  you? 

A.  No,  it  is  very  bulky  and  it  is  very  difficult 
to  bring  very  much  of  it.  One  month  would  be  two 
books  like  that  and  if  I  brought  twelve  months,  I 
would  have  had  to  have  two  men  and  a  boy  and  a 
truck,  I  think. 

Trial  Examiner:  The  witness  has  indicated  a 
width  of  between  fifteen  to  eighteen  inches. 

Go  ahead. 

Q.  (By  Mr.  Weil)  :  Did  you  make  a  sunmiary 
of  the  information?  A.    Yes. 

Q.     From  the  invoice  file  ?  A.    Yes. 

Q.     Do  you  have  that  with  you?  A.     Yes. 

Trial  Examiner :  Well,  how  many  invoices  would 
one  of  these  books  contain;  do  you  know  offhand? 


204        National  Labor  Relations  Board  vs. 

(Testimony  of  Capitola  Fierke.) 

The  Witness:  No,  I  do  not.  I  would  say  prob- 
ably seven  [304]  hundred  or  something  like  that. 
One  of  the  reasons  why  it  is  so  bulky  is  that  we 
I)ut  everything  on  the  back  of  the  invoice,  the  cus- 
tomer's order,  the  Bill  of  Lading  and  everything 
that  pertains  to  it  and  it  is  quite  bulky. 

Trial  Examiner:  Do  you  have  any  occasion  to 
use  the  invoices  for  the  year  1954? 

The  Witness:     Oh,  yes. 

Trial  Examiner:  For  what  purposes  do  you  use 
them? 

The  Witness:  We  use  them  all  the  time  for 
many  purposes. 

Trial  Examiner:    Well,  would  you  give  some? 

The  Witness:  If  we  are  collecting  on  accounts, 
if  we  are  doing  statistical  work,  when  we  measure 
today's  business  against  last  year's  business.  We  are 
constantly  referring  to  the  previous  year's  business. 

It  is  one  of  our  references  that  we  use  at  all 
times. 

Trial  Examiner:  Could  you  conveniently  con- 
duct your  business  if  those  invoices  were  taken  out 
of  the  office  and  brought  down  here? 

The  Witness:    Not  very  well. 

Trial  Examiner :    Go  ahead. 

Mr.  Weil:    May  I  see  it,  please? 

Let  the  record  show  that  the  witness  handed  me 

a  piece  of  paper  which  I  have  marked  as  General 

Counsel's  Exhibit  No.  34  for  identification.    [305] 

(Thereupon  the  document  above  referred  to 
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was  marked  General  Counsel's  Exhibit  No.  34 
for  identification.) 

Mr.  Weil:  I  am  now  showing  General  Counsel's 
Exhibit  No.  34  for  identification  to  counsel. 

Trial  Examiner:  While  we  are  at  it,  would  you 
have  any  objection  if  any  party  to  this  proceeding 
went  to  your  place  and  consulted  and  checked  the 
invoices  for  1954? 

The  Witness:    No,  I  don't  think  so. 

Trial  Examiner:  That  is,  to  check  on  the  accu- 
racy of  any  figures  you  have  given  ? 

The  Witness :    No,  that  would  be  all  right. 

Trial  Examiner:  I  didn't  get  your  last  answer, 
Madam. 

The  Witness :    It  would  be  all  right. 

Trial  Examiner:    Thank  you. 

Q.  (By  Mr.  Weil)  :  Did  you  prepare  that  sum- 
mary yourself? 

A.  No,  a  lady  by  the  name  of  Mrs.  Lewis  pre- 
pared it  but  she  did  it  when  I  asked  her  to  and 
I  know  which  records  she  used  and  that  she  is  a 
very  accurate  girl. 

Q.     Did  you  tell  Mrs.  Lewis  how  to  prepare  it? 

A.     Yes. 

Q.  Did  you  check  any  of  the  figures  that  she 
used  ? 

A.  Yes,  a  little  check,  but  not  much.  Just  a  lit- 
tle sample,  to  see  they  were  all  right.  I  did  not 
do  it  actually  imtil  I  received  your  letter  and  I 
savv^  that  you  w^anted  me  to,  so  then  I  did  check 
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some  of  the  figures  to  be  sure  that  they  were  accu- 
rate. [306] 

Q.     From  what  records  did  she  prepare  that? 

A.  From  the  customer's  files.  These  invoices 
that  we  have  been  talking  about. 

Q.  As  a  result  of  that  check,  did  you  arrive  at 
a  figure  or  does  the  smnmary  which  you  have,  con- 
tain a  figure  for  the  state  sales  of  your  company, 
out  of  the  State  of  California,  during  the  year  1954  ? 

A.    Yes,  each  of  the  states. 

Q.     Is  that  arranged  by  states?  A.     Yes. 

Q.     What  is  the  total  figure? 

A.     Including  California,  the  total  is 

Trial  Examiner:    Excluding  California. 

The  Witness:  Well,  I  have  California  here.  I 
will  have  to  calculate  it  then.  That  would  be 
$1,799,875.00. 

Trial  Examiner :  That  excludes  shipments  within 
the  State  of  California? 

The  Witness:    Yes. 

Trial  Examiner:    "excludes"  was  the  term. 

The  Witness:    excludes. 

Trial  Examiner:    Yes.  That  is  for  1954,  Madam? 

The  Witness:    That  is  right.  [307] 
***** 

Cross  Examination 
Q.     (By  Mr.   Garrett) :     Mrs.   Fierke,   does  the 
Southern   Heater   Corporation  have   one   or  more 
than  one  manufacturing  site  in  Southern  Califor- 
nia? A.     It  has  one. 
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Q.  And  everything  that  you  produce  is  made  at 
this  same  plant?  A.     Yes. 

Q.  I  take  it  that  by  looking  at  that  adding  ma- 
chine tape  there,  you  have  no  idea  what  it  exactly 
represents,  other  than  the  fact  that  you  believe 
them  to  l)e  a  summary  of  the  invoices  in  your  files ; 
is  that  correct? 

A.  Well,  they  can  hQ  checked  with  other  figures 
that  we  have  in  our  files. 

Q.  In  other  words,  the  only  way  you  could  give 
us  a  breakdown  and  say  how  much  material  or 
the  value  of  the  material,  sent  to  the  State  of 
North  Dakota  in  the  year  1954,  for  example,  would 
be  to  go  back  and  review  the  invoices? 

A.     Yes,  sir.  I  know  certain  states  that  we  do, 

more  or  less,  the  volume  of  Imsiness  but  I  could  not 

tell  you  to  the  last  cent.  Is  that  what  you  mean? 
***** 

HARRY  McCULLY 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Q.     (By   Mr.   Weil) :     Will   you   give   us   your 
name  and  address,  please? 
A.     Harry  McCully. 
Mr.  Garrett:    What  is  your  first  name? 
The  Witness :    Harry. 

Q.     (By  Mr.  Weil)  :    And  your  address,  please  ? 
A.     707  Taper  Street,  Compton. 
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Q.  Are  you  connected  with  the  C.  &  M.  Manu- 
facturing Company?  A.     Yes. 

Q.     Were  you  during  1954?  A.     Yes. 

Q.     In  what  capacity  during  1954? 

A.     President  of  the  corporation. 

Q.  What  did  the  C.  &  M.  Manufacturing  Com- 
pany manufacture  in  1954?  [310] 

A.     House  trailers. 

Q.     Is  that  company  a  corporation? 

A.    Yes. 

Q.     Where  is  it  incorporated? 

A.     In  the  State  of  California. 

Q.  As  president  of  the  comx)any,  what  were  your 
duties  ? 

A.  I  was  plant  manager  and  general  manager  of 
the  operation. 

Q.  As  president  of  the  company,  did  you  have 
any  knowledge  of  the  shipments  of  your  product 
outside  the  State  of  California?  A.    Yes. 

Q.     Where  did  you  get  such  knowledge? 

A.  Well,  from  receiving  orders  and  shipping 
units  at  the  time  of  completion. 

Q.     Did  you,  yourself,  receive  orders? 

A.    Yes. 

Q.     Did  you  make  sales  yourself?  A.    Yes. 

Q.  Where,  other  than  in  the  State  of  California, 
were  your  trailers  sold? 

A.  Primarily  the  eleven  western  states;  Oregon, 
Washington,  Montana,  Idaho,  Colorado,  and  so  on. 

Q.     How  were  they  sold? 

A.     Y/hat  do  you  mean  ? 
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Q.  Were  they  sold  by  you  individually'?  Or, 
were  they  sold  by  jobbers?  [311] 

A.  They  were  sold  through  the  company,  partly 
me  individually,  and  partly  by  our  sales  manager, 
and  if  any  one  went  in  there,  whoever  was  there 
would  take  the  order. 

Q.  Apart  from  any  knowledge  you  may  have 
had  by  keeping  company  records,  do  you  have  any 
knowledge  of  the  volume  of  sales  of  your  company, 
outside  of  the  State  of  California  in  1954? 

A.     Outside  the  state? 

Q.    Yes. 

A.  Approximately — outside  of  the  State  of  Cali- 
fornia ? 

Q.    Yes. 

A.  Approximately  fifty  per  cent  of  our  business 
is  outside,  and  we  did  approximately  $1,300,000.00 
in  1954. 

Trial  Examiner:     That  is  approximately  half  of 

$1,300,000.00  of  your  sales  in  1954  was  the  total 

outside  the  State  of  California? 

The  Witness:    Yes. 
*  *  *  *  * 

Cross  Examination  ***** 
Q.     (By  Mr.   Oarrett) :     And  when  you   sell   a 

trailer,  or  a  shipment  of  trailers  to  a  dealer,  you 

invoice  it  and  you  have  a  record  of  that  at  your 

plant  ?  A.    Yes. 

Q.     Were  you  asked  to  bring  those  invoices  with 

you  today? 

A.     No,  I  don't  think  so.  If  I  were,  I  did  not 
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bring  them.  Any  way,  we  have  a  trustee  up  there? 

Q.     Is  that  a  court  trustee? 

A.  Yes,  but  they  are  open  for  anybody  that 
would  like  to  see  them. 

Q.  Let  us  take  the  year,  1954.  Where  are  those 
invoices  kept?  A.     In  our  plant. 

Q.     In  a  filing  cabinet? 

A.     In  the  sales  file.  [313] 
*  *  *  *  # 

Q.  There  is  likely  to  be  available  in  your  office 
actual  figures  showing  your  sales  outside  the  State 
of  California  for  the  year  1954;  is  that  correct? 

A.     I  don't  know. 

Trial  Examiner:  The  question  is  whether  there 
is  likely  to  be  figures;  you  can  answer  that  "yes" 
or  "no"  if  you  know. 

The  Witness:     Personally,  I  don't  know.   [315] 

Q.  (By  Mr.  Garrett)  :  Who  at  your  plant  would 
have  charge  of  your  accounting? 

A.  Well,  the  girl  that  does  the  company  book- 
keeping has  the  plant  figures. 

Q.    What  is  the  girl's  name? 

A.     Katherine  Garrett. 

Q.    Katherine  what?        A.     Garrett. 

Q.     G-a-r-r-e-t-t?  A.    Yes. 

Q.  And  she  would  be  likely  to  have  in  her  rec- 
ords the  actual  documents  from  which  it  could  be 
ascertained  the  actual  sales  out  of  the  State  of 
California  for  1954? 

A.    Yes,  she  would  have  the  invoices.  [316] 


***** 
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JOSEPH  L.  LEE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Q.     (By  Mr.  Weil) :    What  is  your  name,  please? 

A.     Joseph  L.  Lee. 

Q.    And  your  address? 

A.     931  West  Sixty-sixth  Street.  [327] 

Q.     By  whom  are  you  employed? 

A.    Ducommon  Metals  &  Supply  Company. 

Q.    What  is  your  occupation? 

A.    Assistant  auditor. 

Mr.  Garrett :  Just  a  moment.  I  am  familiar  with 
this  plant  and  maybe  we  can  shorten  the  testimony 
in  this  case  —  may  we  go  off  the  record  for  a 
minute  ? 

Hearing  Officer:    Off  the  record. 
(Discussion  off  the  record.) 

Hearing  Officer:    On  the  record. 

Mr.  Weil:  I  shall  now  ask  the  witness  a  ques- 
tion. 

Q.  (By  Mr.  Weil) :  Does  Ducommon  Metals  & 
Supply  Company  ship  its  products  of  a  value  in 
excess  of  $50,000.00  annually  to  places  in  states, 
other  than  the  State  of  California  from  the  State 
of  California?  A.    Yes. 

Mr.  Weil:    That  is  all. 

Trial  Examiner:  I  understand  that  the  respond- 
ent coimsel  isn't  objecting  to  these  questions,  that 
he  is  satisfied  with  the  mtness'  testimony? 
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Mr.  Garrett:  I  would  like,  however,  to  have  the 
witness'  name  over  again. 

The  Witness:    Joseph  Lee. 

Cross  Examination 

Q.  (By  Mr.  Garrett)  :  What  is  your  position 
with  the  company?  [328] 

Trial  Examiner :  I  simply  want  to  x:>ut  this  ques- 
tion to  crystalize  the  matter. 

Q.  (By  Trial  Examiner)  :  For  the  year  1954, 
what  was  the  dollar  value  of  shipments  outside  of 
the  state  of  California  from  California? 

A.  The  total,  I  don't  know.  To  our  Arizona  di- 
vision it  was  $624,886.16,  and  to  the  Utah  territory, 
it  was  $292,504.71. 

Trial   Examiner:     I   take   it,   Mr.   Garrett,   you 

had  no  objection  to  these  questions? 

Mr.  Garrett:    No.  [329] 
***** 

ROBERT  MORSE 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
Q.     (By  Mr.  Weil)  :     What  is  your  name  and 
address,  sir?  A.     Robert  Morse. 

Q.     By  whom  are  you  employed? 
A.     I  am  employed  by  Morris  D.  Kirk  &  Sons. 
Q.     What  is  your  occupation? 
A.     Treasurer. 
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Q.     Is  that  a  corporation?  A.     Yes. 

Q.     In  what  state  is  it  incorporated? 

A.    Nevada. 

Q.  Where  is  the  principal  office  of  Morris  D. 
Kirk  &  Sons,  Mr.  Morse  ? 

A.     South  Indiana  Street,  Los  Angeles. 

Q.     What  does  the  company  do?  [330] 

A.  Non-ferrous  smelting  for  smelters  and  re- 
fineries. 

Q.     What  are  your  duties  as  treasurer? 

A.  Financial  accounting,  personnel  administra- 
tion. 

Q.     Do  you  keep  records  yourself? 

A.    Yes,  I  do. 

Q.     What  records  do  you  keep? 

A.  Various  and  sundry  costs,  statistical  and 
financial  records. 

Q.  Do  you  have  people  working  under  you  that 
keep  records?  A.     Yes. 

Q.     Do  you  keep  invoice  records?  A.     I  do. 

Q.  Who  keeps  those  records?  Or,  who  makes 
them  up?  A.     Who  makes  them  up? 

Q.    Yes. 

A.     The  billing  department  is  the  original  office. 

Q.  Is  the  billing  department  under  your  super- 
vision and  direction?  A.     That  is  correct. 

Q.  Are  the  invoices,  the  original  record  of  ship- 
ments made  by  your  company? 

A.     That  is  correct. 

Q.  Does  your  company  ship  any  materials  out- 
side the  State  of  California?  A.    Yes.   [331] 


214        National  Labor  Relations  Board  vs. 

(Testimony  of  Robert  Morse.) 

Q.     To  what  states  do  you  ship  goods'? 

A.  All  of  the  eleven  western  states  and  Alaska 
and  Hawaii,  and  the  Philippine  Islands. 

Q.    Do  you  have  any  invoices  with  you? 

A.    Yes,  I  do. 

Q.    May  I  see  them,  please?  A.    Yes. 

Mr.  Weil:  May  the  record  show  that  the  witness 
has  handed  me  a  group  of  sixteen  invoices  which 
are  clipped  together  with  a  piece  of  tape,  all  of 
which  I  will  mark  for  identification  as  General 
Counsel's  Exhibit  No.  35. 

(Thereupon  the  documents  above  referred  to 
were  marked  General  Counsel's  Exhibit  No.  35 
for  identification.) 

Mr.  Garrett:    May  I  see  them  a  moment,  counsel? 

Mr.  Weil :    Surely. 

Q.  (By  Mr.  Weil)  :  Do  those  invoices  cover  all 
of  the  shipments  of  your  company?  A.     No. 

Q.     Did  you  select  those  invoices  yourself? 

A.    Yes,  I  did. 

Q.  What  was  the  basis  of  your  selection  of  these 
eight  invoices? 

A.  Out  of  state  shipments  to  the  extent  that  I 
needed,  $50,000.00. 

Q.     Have  you  totalled  those  invoices?  [332] 

A.  Yes,  as  indicated  by  the  adding  machine 
tape. 

Q.     Did  you  run  that  tape  yourself? 

A.    No,  I  did  not. 
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Q.     Who  did  run  it? 

A.     My  stenographer,  secretary. 

Q.  Did  your  secretary  do  that  under, your  su- 
pervision ?  A.     Yes. 

Q.     And  your  direction  ?  A.     Yes. 

Q.  Have  you  checked  the  figures  on  that  adding 
machine  tape*?  A.     No,  I  haven't. 

Q.    Would  you  do  so  at  this  time  ? 

Mr.  Garrett:  Oh,  I  will  stipulate  that  the  add- 
ing machine  correctly  totalled  the  figures. 

What  is  the  total? 

The  Witness:    $52,719.72.  [333] 


Trial  Examiner:  I  have  taken  the  position,  if  it 
isn't  clear  that,  in  connection  with  these  witnesses 
who  have  testified  as  to  figures,  if  it  is  brought  to 
my  attention  that  the  respondent  union  has  any 
difficulty  in  verifying  any  of  the  information  from 
the  records,  I  would  entertain  a  motion  to  strike 
all  of  the  testimony  that  has  been  given  in  connec- 
tion with  the  figures. 

I  have  said  that  before  and  I  will  repeat  it  now. 
I  have  taken  the  position  that  it  would  be  imprac- 
ticable to  load  up  this  proceeding  with  all  of  the 
records  that  have  been  referred  to  throughout  and 
I  have  been  reasonably  satisfied  that  mth  these  neu- 
tral parties,  the  records  will  be  available  to  any  of 

the  parties  for  any  check  they  wish  to  make.  [342] 

***** 

Trial  Examiner:    I  suppose  when  it  comes  down 
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to,  from  your  standpoint,  the  question  of  dollars 
and  cents  whether  you  have,  or  not,  established 
within  the  Board's  criteria  the  dollar  value  of  out 
of  state  shipments  by  various  concerns  proceeding 
on  the  assumption  you  have  esta]3lished,  that  the 
resi^ondent  company  has  made  $200,000.00  worth 
of  sales  to  concerns;  they  have  in  turn,  sold  goods 
or  services  totalling  at  least  $50,000.00  each,  out- 
side the  State  of  California. 

Mr.   Weil:     That  is   correct,   and  the   reason  I 

do   not  feel    [343]    it  necessary   to   press   for   the 

attendance  of  that  witness,  is  that  the  sales  which 

I   believe    I   have    proved    of    the    company    total 

$280,000.00;  that  that  witness  would  testify  about 

$17,000.00  of  sales,  and  I  think  that  is  reasonably 

sufficient.  [344] 
***** 
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Sprague  Engineering  Corporation 

1144  W.  135th  Street 

Gardena,  California 

W.  B.  Jones  Lumber  Co.,  Inc. 
Purchases  1-1-54  to  12-31-54 

.  Gross  Less  Less  Net 

Raw  Material    Purchases  Cartage       Sales   Tax  Purchases 

Stock    $5,839.70  ($176.75)   ($4.52)  $5,658.43 

Job  #1108 

U.S.  Airforces      562.19  (     38.84)  523.35 

Job  #1127 

Boeing  Air- 
plane 144.13  (      5.25)  138.88 

Job  #1203-04 

Boeing  Air- 
plane 2,693.77  (     83.50)  2,610.27 

Job  #1229 

Douglas- 
Torrance  55.25  (       5.25)  50.00 

Job  #1294 

Boeing  Air- 
plane 90.45  (       2.25)  88.20 


$9,385.49  ($311.84)    ($4.52)  $9,069.13 

Recap  of  Purchases 

Interstate          $3,490.54  ($129.84)  $3,360.70 

Questionable      5,839.70  (  176.75)   ($4.52)  5,658.43 

Local                        55.25  (      5.25)  50.00 

$9,385.49  ($311.84)   ($4.52)  $9,069.13 
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(Copy) 

Letterhead  of 

Willamette  Valley  District  Council 

Lumber  and  Sawmill  Workers 

Eugene,  Oregon 

November  8,  1954 
Mr.  Wm.  H.  Knight,  Business  Representative 
Local  No.  2288 
7323  South  San  Pedro  St. 
Los  Angeles  3,  California 

Dear  Sir  and  Brother : 

Your  recent  letter  referring  to  the  Union  stand- 
ing of  Don  F.  Tooze  has  been  received.  The  sum- 
mary of  the  case  of  Don  F.  Tooze  is  as  follows: 
Early  last  year  the  IWA-CIO  made  an  attempt  to 
raid  our  Local  Union  2453  Oakridge,  Oregon.  Dur- 
ing that  attempted  raid  Don  Tooze  on  behalf  of  the 
dual  union  attempted  to  secure  members  for  the 
CIO.  Other  members  of  the  Local  2453  presented 
written  charges  against  Don  Tooze  in  this  matter 
and  he  was  duly  tried  and  convicted  as  charged  by 
a  trial  committee  of  Willamette  Valley  District 
Council. 

His  penalty  was  a  matter  of  being  placed  on  pro- 
bation for  a  certain  period  of  time.  Lender  this  pro- 
bation he  was  required  to  keep  himself  in  good 
standing  and  was  denied  the  right  to  hold  any  office 
or  vote  on  any  Union  business  during  his  probation 
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period.  Immediately  after  this  happened  he  left  the 
employment  of  the  company  at  Oakridge  which  was 
Pope  &  Talbot,  Inc.  and  as  far  as  we  know  in  this 
office  he  paid  no  more  dues.  Therefore,  if  this  be 
true,  he  himself  violated  his  probation. 

As  I  am  leaving  for  the  General  Convention  I  do 
not  have  time  to  check  with  the  Local  at  Oakridge 
as  to  Tooze's  financial  standing,  therefore  I  suggest 
you  contact  G.  M.  Purscell,  Fin.  Sec,  Box  #22, 
Oakridge,  Oregon  in  this  matter.  If  Tooze  has  al- 
lowed himself  to  be  suspended  for  non-payment  of 
dues  he  then  stands  perpetually  suspended  from  the 
United  Brotherhood  under  terms  of  his  probation. 
About  all  I  can  say  further  is  that  while  Tooze 
worked  at  Oakridge  he  was  a  perpetual  trouble 
maker  so  far  as  our  organization  is  concerned. 

With  best  wishes  and  kindest  regards  I  am. 

Fraternally  yours, 
/s/  ELDON  KRAAL, 

Executive  Secretary 
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United  Brotherhood  of  Carpenters  and  Joiners 

of  America 

Union  No.  2453 

Oakridge,  Oregon 

November  12,  1954 
Mr.  Wm.  H.  Knight,  B.  R. 
Local  Union  2288 
Los  Angeles,  Calif. 
Dear  Sir  and  Brother: 

In  answer  to  your  letter  of  November  10,  1954 
regarding  Don  F.  Tooze. 

Our  monthly  dues  are  $3.25.  He  has  a  credit  of 
$2.25  against  his  June  dues.  Therefore,  he  was  in 
arrears  August  31,  1954  and  will  be  suspended  for 
non  payment  of  dues  at  the  end  of  this  month  (No- 
vember). It  will  take  $17.25  to  get  him  in  good 
standing. 

For  your  information  I  am  enclosing  a  copy  of 
the  minutes  of  the  Executive  Committee  meeting 
including  recommendation  of  Trial  Committee  and 
the  action  taken.  I  would  like  to  have  these  minutes 
back. 

Hoping  I  have  been  of  some  assistance. 
Fraternally  yours, 
G.  M.  PURSCELL, 
Fin.  Sec. 


GENERAL  COUNSEL'S  EXHIBIT  No.  6 
Minutes 
Minutes  of  the  Executive  Committee  meeting  of 
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Willamette  Valley  District  Council  held  in  Eugene, 
Oregon,  April  7,  1954. 

Trial  Committee  Chairman,  Ted  Pnisia  reported 
on  the  trial  of  member  Don  Tooze  which  was  held 
March  13,  1954.  He  also  read  the  recommendation 
of  the  Trial  Committee  as  follows: 

"From  the  date  hereof  it  is  the  recommendation 
of  the  Trial  Committee  that  Don  Tooze 

Be  Placed  on  probation  for  a  period  of  three  (3) 
years;  denied  the  right  to  hold  office  or  be  on  any 
Committee  relative  to  the  Union. 

And  for  the  first  year  and  one  half  of  that  time 
be  not  allowed  to  attend  Union  meetings  or  have 
voice  or  vote  on  any  Union  business.  He  must  pay 
dues  regularly  and  remain  in  good  standing.  He 
will  not  be  eligible  for  a  withdrawal  card  or  clear- 
ance card  for  a  period  of  three  years. 

Violation  of  any  of  these  terms  calls  for  full 
punishment;  namely,  forever  debarred  from  mem- 
bership and  all  rights  and  benefits  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of  Amer- 
ica." 
March  13,  1954 

/s/  MYRON  C.  TERPENING 
/s/  TED  PRUSIA 
/s/  R.  A.  PITKIN 
/s/  W.  L.  BULMER 
/s/  C.  A.  HOSMAN 
M/S/C/  To  concur  in  the  recommendation. 
Respectfully  submitted, 
ELDON  KRAAL, 
Executive  Secretary 
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GENERAL  COUNSEL'S  EXHIBIT  No.  33 
[Rejected] 

Summary  of  Sales  to  Out  of  State  Customers — 19 


Customer 
W.  P.  Fuller  &  Co. 


Arizona  Sash  Door  &  Glass  Co. 
Arizona  Sash  Door  &  Glass  Co. 
Belknap   Glass   Co. 
Bennett's 

Fitzgibbon   Glass   Co. 
Lewers  &  Cooke 
Minnoch  Glass  Co. 
Southwestern  Sash  &  Door  Co. 
Southwestern  Sash  &  Door  Co. 
Mississippi  Glass  Co. 


Billings,    Mont. 
Boise,  Idaho 
Butte,    Mont. 
Idaho  Falls,  Idaho 
Missoula,  Mont. 
Ogden,  Utah 
Phoenix,  Ariz. 
Portland,  Ore. 
Salt  Lake  City,  Utah 
Seattle,  Wash. 
Spokane,  Wash. 
Tacoma,  Wash. 
Walla  Walla,  Wash. 
Yakima,  Wash. 
Phoenix,  Ariz. 
Tucson,  Ariz. 
Seattle,  Wash. 
Salt  Lake  City,  Utah 
Portland,  Ore. 
Honolulu,    Hawaii 
Ogden,  Utah 
Phoenix,  Ariz. 
Tucson,  Ariz. 
St.  Louis,  Mo, 

TOTAL 


Total  Sales 

$     1,408.47 

2,950.49 

5,558.22 

2,785.21 

1,384.37 

2,730.93 

17,756.65 

47,743.61 

37,378.45 

61,266.90 

8,058.65 

11,898.19 

2,476.14 

4,628.06 

6,732.98 

1,082.90 

27,597.82 

8,626.56 

14,571.29 

22,780.56 

3,022.62 

2,141.09 

1,297.65 

28,137.84 

$324,015.68 
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therein  appears,  and  that  this  is  the  original  tran- 
script for  the  files  of  the  Board. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15172 


National  Labor  Relations  Board,  petitioner 

V. 

W.  B.  Jones  Lumber  Company,  Inc.,  and  Lumber 
AND  Sawmill  Workers'  Union,  Local  2288,  AFL, 
respondents 


ON  PETITION  FOR  ENFORCEMENT  OF  AN  ORDER  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  petition  (R.  77)^ 
of  the  National  Labor  Relations  Board  pursuant  to 
the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.  S.  C,  Sees.  151,  et  seq.y  for  enforce- 
ment of  its  order  issued  against  respondent  Lumber 
and  Sawmill  Workers'  Union,  Local  2288,  on  October 
14,  1955,  following  the  usual  proceedings  under  Sec- 


^  References  to  portions  of  the  printed  record  are  designated 
^*R."  References  preceding  a  semicolon  are  to  the  Board's 
findings;  succeeding  references  are  to  the  supporting  evidence. 

^  Relevant  portions  of  the  Act  appear  in  Appendix  B,  pp. 
20-24,  mfra. 

(1) 


tion  10  of  the  Act."  The  Board's  decision  and  order 
(R.  67)  are  reported  in  114  N.  L.  R.  B.  415.  This 
Court  has  jurisdiction  of  the  proceeding  under  Sec- 
tion 10  (e)  of  the  Act,  the  unfair  labor  practice  (the 
discharge  of  an  employee  for  non-membership  in  a 
union)  having  occurred  in  Los  Angeles,  Calfomia, 
within  this  judicial  circuit. 

STATEMENT   OF   THE  CASE 

I.  The  Board's  findings  of  fact  and  conclusions  of  law 

A.  The  Board's  findings  and  conclusions  concerning  the  business  of  the 

Company 

W.  B.  Jones  Lumber  Company,  Inc.  (hereafter 
called  the  Company),  a  California  corporation,  oper- 
ates a  lumber  yard  in  Los  Angeles,  California,  where 
it  is  engaged  in  the  business  of  selling  lumber  at 
wholesale  and  retail  (R.  12;  96).  In  1954,  the  Com- 
pany sold  and  shipped  products  valued  at  $34,260.71 
from  California  to  customers  located  in  the  State  of 
Nevada  (R.  13;  153,  163).  During  the  same  year, 
the  Company  also  sold  and  delivered  products  valued 
at  more  than  $200,000  to  a  number  of  customers  in 
California,  each  of  which  sold  and  shipped  goods 
valued  in  excess  of  $50,000  from  points  within  the 
State  of  California  to  places  in  other  states  (R.  13— 
17;  101-107,  154-165,  165-176,  177-187,  190-191,  191- 
193,  200-206,  208-209,  211-212,  212-215,  217,  222,  4, 
6-9). 


^  The  Board's  order  is  also  directed  to  W.  B.  Jones  Lumber 
Company.  The  Board  herewith  withdraws  its  request  for 
enforcement  of  the  Order  against  tJie  Company  which  has 
indicated  its  readiness  to  comply  with  the  Order. 


Upon  these  facts,  the  Board  found  that  the  Com- 
pany's operations  affect  commerce  within  the  mean- 
ing of  the  Act,  that  they  satisfy  the  Board's  juris- 
dictional standards  set  forth  in  Jonesboro  Grain  Dry- 
ing Cooperative,  110  N.  L.  R.  B.  481,*  and  hence  that 
the  assertion  of  jurisdiction  will  effectuate  the  policies 
of  the  Act  (R.  68,  n.  1,17). 

B.  The  Board's  findings  and  conclusions  concerning  respondents'  unfair 

labor  practices 

Don  F.  Tooze,  the  discharged  employee  involved  in 
the  proceeding,  was  hired  by  the  Company  on  October 
28,  1954  (R.  19;  120).  On  November  3,  John  Matzko, 
a  representative  of  respondent  Union  (R.  19;  149), 
having  learned  of  Tooze 's  employment,^  approached 
Tooze  and  introduced  himself  as  the  Union's  repre- 
sentative (R.  20;  121-122).  Tooze  immediately  in- 
formed Matzko  that  before  he  left  his  former  job 
a  union  which  he  had  joined  had  found  him  guilty 
of  engaging  in  dual  unionism.  Matzko  thereupon  ad- 
vised Tooze  that  he  intended  to  verify  Tooze 's  story 
and  that  if  true,  *'he  would  have  to  pull  [Tooze]  off 
the  job"  (R.  20;  123).  Later  that  day,  Tooze  went 
to  the  Union's  offices  and,  after  repeating  the  events 


*  These  standards  are  discussed  in  the  Argument,  at  pp.  6-7, 
infra. 

^  Company  President  William  Jones  testified  that  the  Com- 
pany has  dealt  with  the  Union  in  the  sense  that  it  has  been 
satisfied  to  "go  along"  with  the  provisions  of  the  contract  nego- 
tiated between  the  Union  and  five  lumber  yards  known  as  the 
"big  five"  (R.  18;  97),  and  that  Union  Representative  Matzko 
has  customarily  visited  the  Company  yard  once  a  week  to 
discuss  new  employees  and  those  who  had  failed  to  pay  union 
dues  (R.  19-20;  115-117). 


relating  to  his  former  union  membership,  was  told 
by  the  Union's  senior  business  agent.  Knight,  to  re- 
turn the  following  Fridav  to  obtain  a  work  permit 
for  November  (R.  20;  124-126).  When  Tooze,  ac- 
companied by  Employee  Robert  Oyster,  returned  sev- 
eral days  later.  Knight  refused  to  issue  a  work  permit 
to  him  because  he  was  ''not  a  member  in  good  stand- 
ing" (R.  20-21;  126-127).  Knight  also  showed  Tooze 
several  letters,  received  from  officials  of  his  former 
union,  advising  that  Tooze  had  been  placed  on  pro- 
bation because  of  dual  unionism,  that  Tooze  was  "a 
perpetual  trouble  maker,"  and  that  he  was  in  arrears 
in  his  union  dues  (R.  21;  127-128).'  Tooze  there- 
upon offered  to  pay  his  arrears  to  Knight  and  to 
rejoin  the  union,  but  Kjiight  rejected  the  offer  (R. 
21-22;  128,  145-148).  Unlike  Tooze,  Oyster  was  given 
a  work  permit  (ihid.) . 

On  November  17,  1954,  Matzko  advised  Tooze  that 
he  was  "going  to  have  to  pull  [him]  off  the  job"  (R. 
22;  129-132).  Matzko  then  mformed  Yard  Super- 
intendent Alexander  Hardy  that  "Tooze  was  not  a 
member  of  [Local]  2288"  and  that  he  would  have  to 
"puU  [him]  off  the  job"  (R.  22;  119-120,  132-133). 
When  Matzko  added  that  the  Union  would  "put  a 
picket  line  around  the  yard"  if  Tooze  were  not  dis- 
charged.  Hardy  reluctantly  agreed  to   let   Tooze   go 


^  One  letter  was  from  Local  2453',  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  to  which  Tooze  had  be- 
longed (R.  220) ;  the  other  two  were  from  the  TVillamette 
Valley  District  Council  of  the  Lumber  and  Sawmill  Workers, 
chartered  by  the  above-mentioned  Carpenters  Union  (R.  218, 
220). 


(R.  22;  111-114;  134-135).  On  the  following  day, 
Tooze  reported  for  work,  but  Hardy  refused  to  accept 
his  services  without  ''anything  in  writing  from  the 
union  or  the  National  Labor  Relations  Board"  (R. 
23;  136).  When  Tooze  subsequently  returned  for  his 
check.  Company  President  Jones  expressed  the  opinion 
that  Tooze  was  "a  good  worker,"  and  urged  him  to 
pay  whatever  dues  he  owed  and  to  "square"  himself 
with  the  Union  (R.  23;  136-137,  150-152).  Tooze 
agreed  to  follow  Jones'  suggestion  and  immediately 
proceeded  to  the  Union's  offices.  He  there  offered  to 
pay  "back  dues"  and  to  pay  initiation  fees  and  dues 
in  order  to  join  the  Union;  but  Business  Agent  Kjiight 
replied  that  the  Union  could  not  accept  dues  owed  to 
"another  union,"  and  rejected  the  offer  to  join  re- 
spondent Union  (R.  24-25;  138-140). 

On  the  basis  of  these  undisputed  facts,  the  Board 
unanimously  found  that  the  Union  denied  member- 
ship to  Tooze,  refused  to  issue  a  w^ork  permit  to  him, 
and  caused  the  Company  to  discharge  him.  The 
Board  further  found  that  the  Company  discharged 
Tooze  because  he  was  not  a  member  of  the  Union. 
Accordingly,  the  Board  concluded  that  since  the  Com- 
pany and  the  Union  had  not  executed  a  valid  union- 
security  agreement  requiring  union  membership  as  a 
condition  of  employment,  the  Union's  conduct  violated 
Sections  8  (b)  (1)  (A)  and  8  (b)  (2),  and  the  Com- 
pany's conduct  violated  Section  8  (a)  (1)  and  (3)  of 
the  Act  (R.  68,  25-32). 


II.  The  Board's  order 

The  Board's  order  (R.  69-73)  requires  the  Union 
and  the  Company  to  cease  and  desist  from  the  unfair 
labor  practices  found,  and  from  any  other  unlawful 
infringement  on  the  statutory  rights  of  the  Company's 
employees.  Affirmatively,  the  order  requires  the 
Union  to  request  the  Company  to  reinstate  Tooze,  re- 
quires the  Company  to  reinstate  Tooze,  and  requires 
the  respondents  jointly  and  severally  to  make  Tooze 
whole  for  any  loss  of  pay  he  may  have  suffered  by 
reason  of  the  discrimination  against  him.  Finally, 
the  order  requires  the  posting  of  appropriate  notices. 

ABGUMENT 

I.  The  Board  properly  asserted  jurisdiction  over  the  Company 

The  evidence  {supra,  p.  2)  establishes  that  in 
1954,  the  Company  shipped  over  $30,000  worth  of 
material  from  California  to  Nevada.  This,  without 
more,  would  establish  that  its  operations  are  subject 
to  the  National  Labor  Relations  Act.  N.  L.  B.  B.  v. 
Stoller,  207  F.  2d  305,  307  (C.  A.  9),  certiorari  denied, 
347  U.  S.  919.  Before  the  Board,  the  Company  did 
not  question  the  Board's  jurisdiction.  The  respond- 
ent Union,  however,  contended  that  the  Board  should 
not  assert  the  jurisdiction  which  it  possesses,  because 
under  tlie  Board's  self -limiting  jurisdictional  stand- 
ards the  Company's  business  did  not  have  sufficient 
impact  upon  commerce  to  warrant  the  Board's  exer- 
cise of  its  powers.     Assuming,  arguendo,  that  this  issue 


is  reviewable  before  the  courts/  we  submit  that  the 
evidence  establishes  that  the  Company's  operations 
satisfied  the  Board's  jurisdictional  standard. 

In  Joneshoro  Grain  Drying  Cooperative,  110  N.  L. 
R.  B.  481,  484,  the  Board  announced  that  it  would 
assert  jurisdiction  over  an  enterprise  which  annually 
furnishes  goods  valued  at  $200,000  or  more  to  concerns 
which  in  turn  annually  ship  goods  valued  in  excess 
of  $50,000  to  places  outside  the  state.  The  Board 
foimd  (R.  68,  n.  1,  12-17),  and  the  evidence  shows 
(supra,  p.  2),  that  the  Company  here  met  this 
jurisdictional  standard.  The  Union,  however,  chal- 
lenged the  competency  of  the  evidence  showing  the 
interstate  sales  made  in  1954  by  several  of  the  Com- 
pany's customers,  asserting  that  the  Company's  busi- 
ness with  the  remaining  customers  did  not  meet  the 
$200,000  minimum  standard  referred  to  above.  The 
Union's  challenge  was  based  upon  two  contentions, 
both  of  which  are  without  merit. 

1.  Relying  upon  this  Court's  decision  in  N.  L.  R.  B, 
V.  Haddock-Engineers  Ltd.,  215  F.  2d  734,  the  Union 
contended  that  such  evidence  was  hearsay  because  ad- 
duced by  witnesses  who  testified  from  summaries  of 


^  But  see  this  Court's  observation  in  StoUer,  supra,  207  F.  2d  at 
307,  that  "where  the  Board  has  jurisdiction,  *  *  *  whether  such 
jurisdiction  should  be  exercised  is  for  the  Board,  not  the  courts,  to 
determine."  See  also  Local  Union  No.  12  v.  N.  L.  R.  B.,  189  F.  2d 
1,  5  (C.  A.  7),  certiorari  denied,  342  U.  S.  868,  where  the  Board 
dismissed  a  complaint  issued  pursuant  to  a  union's  charge,  holding 
that  the  amount  of  commerce  affected  failed  to  meet  the  Board's 
jurisdictional  standards,  and  the  court  of  appeals,  sustaining  the 
Board,  held  that  the  union  "has  no  legally  cognizable  right  in 
any  particular  Board  jurisdictional  policy." 
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sales  records  or  sales  tax  returns  which  they  had  not 
personally  prepared,  and  because  they  either  failed 
to  produce  such  customers'  original  books  at  the  hear- 
ing or  to  release  into  the  Union's  custody  those  books 
which  were  produced.  The  record  shows,  however, 
that  the  challenged  evidence  was  adduced  by  responsi- 
ble employees  of  the  Company's  customers,  and  that 
they  testified,  both  on  direct  and  cross  examination, 
either  from  personal  knowledge  or  from  sales  sum- 
maries or  tax  returns  which  they  personally  prepared 
or  which  were  prepared  under  their  supervision  (R. 
101-102,  165-169,  171-172,  177-186,  191-192,  194-196, 
200-206).  The  record  further  shows  that  the  Union 
was  expressly  advised  at  the  hearing  that  such  books 
and  records  would  be  available,  and  the  Trial  Exam- 
iner admitted  the  challenged  evidence  into  the  record 
subject  to  a  motion  to  strike  if  the  Union  was  not 
''given  suitable  access  to  the  records  for  inspection," 
or  if  it  could  show  that  the  evidence  was  inaccurate 
(R.  196,  205,  215,  Appendix  A  at  pp.  15-19,  infra). ^ 
No  claim  has  been  made  by  the  Union,  however,  that 
it  requested,  but  was  refused,  an  opportunity  to  exam- 
ine such  customers'  original  books  and  records  in 
order  to  verify  the  testimony  given,  and  the  Union 
has  failed  to  produce  any  evidence  showing  that  the 
testimony  of  the  witnesses  did  not  accurately  reflect 
the  books.  We  submit  that  such  competent  testimony 
differed  substantially  from  the  hearsay  memoranda, 
unsupported  by  the  testimony  of  witnesses  subject  to 


^Appendix  A  contains  testimony  inadvertently  omitted  from  the 
printed  record. 


cross  examination,  rejected  in  the  Haddock  case,  and 
**  could  properly  be  considered  by  the  Board  in  deter- 
mining whether  this  was  such  a  case  as  would  warrant 
its  taking  jurisdiction,  and  in  no  sense  could  it,  in  this 
respect,  be  bound  by  the  hearsay  evidence  rule." 
N,  L.  R.  B.  V.  J.  R.  Cantrall  Co,,  201  F.  2d  853,  855 
(C.  A.  9),  certiorari  denied,  345  U.  S.  996;  see  also 
Stephens  v.  United  States,  41  F.  2d  440,  444  (C.  A.  9)  ; 
Pallma  v.  Fox,  182  F.  2d  895,  901-902  (C.  A.  2)  ;  Con- 
necticut Importing  Co.  v.  Frankfort  Distilleries,  101 
F.  2d  79,  81  (C.  A.  2)  ;  United  States  v.  Mortimer,  118 
F.  2d  266,  269  (C.  A.  2). 

2.  The  Union  further  contended  that  the  procedure 
followed  in  establishing  the  interstate  sales  of  one  of 
the  Company's  customers,  Mississippi  Glass  Co.,  re- 
sulted in  a  denial  of  due  process,  and  that  without 
such  sales,  the  jurisdictional  standards  are  not  satis- 
fied. The  facts  are  that  one  Smith,  the  office  manager 
of  Mississippi  Glass,  testified  that  he  had  prepared  a 
summary  of  his  employer's  interstate  sales  (R.  194- 
196,  198).  When  counsel  for  the  General  Counsel 
sought  to  introduce  the  summary,  which  shows  the 
1954  interstate  sales  as  $324,015.68  (R.  222),  the  sum- 
mary was  excluded  by  the  Trial  Examiner  because 
Smith's  ** evidence  is  in  as  to  the  amount"  (R.  197). 
After  the  close  of  the  hearing,  the  Trial  Examiner  dis- 
covered that  whereas  his  notes  showed  the  interstate 
sales  of  Mississippi  Glass  to  be  the  above-mentioned 
amount,  the  stenographic  transcript  of  Smith's  testi- 
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mony  gave  the  amount  as  $32,415.68/  Concluding 
that  the  latter  figure  was  erroneous,  the  Trial  Exam- 
iner on  July  5,  1955,  issued  and  served  upon  the  par- 
ties an  Order  To  Show  Cause,  returnable  in  person 
or  through  affidavits,  why  the  erroneous  figure  in  the 
transcript  should  not  be  corrected  (R.  3).  In  re- 
sponse, counsel  for  the  General  Counsel  submitted  an 
affidavit  by  Smith  stating  that  he  had  ''testified  to  the 
amount  which  appeared  on  the  summary  which  [he] 
consulted  at  that  time,"  and  that  $324,015.68  repre- 
sented "the  correct  amount"  of  Mississippi  Glass' 
interstate  sales  '*as  evidenced  by  the  invoices  sum- 
marized in  the  document"  (R.  6-9).  The  Company 
made  no  return  to  the  Order,  and  the  Union's  response 
consisted  only  of  a  letter  challenging  the  Trial  Exam- 
iner's ''authority  to  take  any  action  in  the  correction 
of  the  transcript"  in  the  "absence  of  any  motion  of 
any  of  the  parties  or  a  stipulation  of  the  parties  for 
the  purpose  of  correcting  the  transcript"  (R.  5-6). 
In  his  Intermediate  Report,  the  Trial  Examiner  found 
that  "the  transcript  inaccurately  quotes  Smith"  and 
accordingly  corrected  the  record  so  as  to  show  Missis- 
sippi Glass'  interstate  sales  as  $324,015.68  (R.  13, 
n.  1)."    The  Board  affirmed  this  finding  (R.  68). 


*  This  amount  appears  at  page  293  of  the  original  stenographic 
transcript  filed  with  the  Clerk  of  this  Court  as  part  of  the  certified 
record.  The  printed  record  (R.  196)  inadvertently  shows  the 
correct  amount  rather  than  the  erroneous  amount  wliich  actually 
appeared  in  the  transcript. 

"  The  Examiner  modified  his  ruling  rejecting  Smith's  summary, 
referred  to  above,  and  received  it  "for  the  single  purpose  of  serving 
as  an  explanatory  supplement  to  Smith's  affidavit"  (R.  15,  n.  1). 
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A  mere  recitation  of  these  facts,  we  submit,  sliows 
that  the  procedure  followed  in  correcting  an  obvious 
error  in  the  stenographic  transcript  was  proper  and 
fair.  The  Trial  Examiner's  action  was  well  within 
the  authority  vested  in  him  by  the  Administrative 
Procedure  Act  and  the  Board's  Rules  and  Regula- 
tions." As  the  court  pointed  out  in  N.  L.  R.  B.  v. 
Bryan  Mfg.  Co.,  196  F.  2d  477,  478  (C.  A.  7),  one 
of  the  Trial  Examiner's  "functions  is  to  see  that  the 
facts  are  clearly  and  fully  developed."  And  although 
it  does  not  appear  that  a  copy  of  Smith's  affidavit  was 
served  upon  the  Union,  the  latter  was  apprised  of  its 
existence  in  the  Intermediate  Report  (R.  14,  n.  1). 
At  no  time,  however,  did  the  Union  thereafter  chal- 
lenge the  accuracy  of  the  affidavit,  or  submit  evidence 
contradicting  the  Trial  Examiner's  finding,  adopted 
by  the  Board,  respecting  the  interstate  sales  of  Missis- 
sippi Glass,  or  even  request  an  opportunity  to  ex- 
amine Smith  concerning  his  affidavit.  Accordingly, 
it  is  difficult  to  see  ''how,  if  at  all,  the  [Union]  was 
prejudiced"  by  the  correction  of  the  record. 
iV.  L.  R.  B.  V.  Eclipse  Lumber  Co.,  hie.,  199  F.  2d 
684,  686  (C.  A.  9).  In  such  circumstances,  the  most 
that  can  be  said  for  the  Union  is  that  the  failure  to 
serve  it  with  a  copy  of  Smith's  affidavit  resulted  in 


"  Section  7  (b)  of  the  APA  (60  Stat.  241,  5  U.  S.  C.  Sec. 
1006  (b))  empowers  the  Trial  Examiner  to  "(5)  regulate  the 
course  of  the  hearing  *  *  *  and  (9)  take  any  other  action  author- 
ized by  agency  rule  consistent  with  this  Act."  Section  102.35 
of  the  Board's  Kules  (29  C.  F.  R.  102.35)  empowers  the  Trial 
Examiner  "(f)  to  regulate  the  course  of  the  hearing  *  *  *  [and] 
(j)  *  *  *  to  introduce  into  the  record  documentary  or  other 
evidence." 
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harmless  error.  Rule  61,  Rules  of  Civil  Procedure 
for  the  District  Courts;  Olin  Industries,  Inc.  v. 
N.  L.  R.  B.,  192  F.  2d  799  (C.  A.  5),  certiorari  denied, 
343  U.  S.  919;  N.  L.  R.  B.  v.  Ed  Friedrich,  Inc.,  116 
F.  2d  888,  889  (C.  A.  5)  ;  Union  Starch  &  Refining 
Co.  V.  N.  L.  R.  B.,  186  F.  2d  1008,  1013  (C.  A.  7), 
<3ertiorari  denied,  342  U.  S.  815;  N.  L.  R.  B.  v.  Air 
Associates,  121  F.  2d  586,  589  (C.  A.  2). 

II.  Substantial  evidence  supports  the  Board's  finding  that  the 
Company  violated  Section  8  (a)  (3)  and  (1)  by  discrimi- 
nating against  Tooze,  and  that  the  Union  violated  Section 
8  (b)  (2)  and  (1)  (A)  of  the  Act  by  causing  the  Company 
to  do  so 

The  law  is  well-settled  that  where  a  union  which 
does  not  have  a  valid  union-security  agreement  causes 
an  employer  to  discharge  an  employee  for  want  of 
imion  membership,  the  employer  violates  Section, 
8  (a)  (3)  and  (1)  and  the  union  violates  Section 
8  (b)  (2)  and  (1)  (A)  of  the  Act.  Radio  Officers 
Union  v.  N.  L.  R.  B.,  347  U.  S.  17,  40-41 ;  N.  L.  R.  B.  v. 
Thomas  Drayage  <k  Rigging  Co.,  206  F.  2d  857,  859 
(C.  A.  9)  ;  N.  L.  R.  B.  v.  J.  R.  Ca/ntrall  Co.,  201  F.  2d 
853,  855-856  (C.  A.  9),  certiorari  denied,  345  U.  S. 
996.  In  the  instant  case,  uncontroverted  evidence 
establishes  that  three  weeks  after  the  Company  hired 
Tooze  the  Union  demanded  his  discharge  for  non- 
membership,  and  the  Company  acceded  to  the  de- 
mand. It  follows  that  by  this  conduct  the  Company 
and  the  Union  violated  the  sections  of  the  Act  re- 
ferred to  above. 
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While  the  record  in  this  case  contains  no  sugges- 
tion that  the  respondents  had  a  imion-security  agree- 
ment, it  should  be  noted  that  even  if  the  Union's 
demand  for  Tooze's  discharge  had  been  made  pursu- 
ant to  a  valid  imion-security  agreement,  it  would 
have  been  unlawful  since  the  demand  occurred  prior 
to  the  expiration  of  thirty  days  after  Tooze  was  hired 
{supra,  pp.  3-5).  Moreover,  the  demand  was  unlaw- 
ful in  view  of  the  Union's  refusal  to  accept  Tooze's 
offer  to  pay  the  required  initiation  fee  and  dues  in 
order  to  become  a  member  {supra,  p.  5).  Such 
refusal  constituted  a  denial  of  membership  "on  some 
ground  other  than  his  failure  to  tender  the  periodic 
dues  and  the  initiation  fees  uniformly  required  as  a 
condition  of  acquiring  or  retaining  membership,"  as 
provided  in  Section  8  (b)  (2).  N.  L.  B.  B.  v.  Inter- 
national Association  of  Machinists,  Local  504,  203  F. 
2d  173,  175-176  (C.  A.  9). 

Although  the  Union  filed  voluminous  exceptions  to 
the  Trial  Examiner's  Intermediate  Report,  its  brief  in 
support  of  exceptions  sought  to  defend  its  conduct 
solely  upon  the  grounds  that  Tooze  was  not  a  member 
in  good  standing  of  another  union,  and  that  there  was 
no  evidence  that  Matzko,  who  had  demanded  Tooze's 
discharge  on  November  17,  1954,  ''had  any  connection 
with  respondent  union."  But  Tooze's  standing  in 
another  union  is  irrelevant,  and  the  Union  stipulated 
at  the  hearing  "that  Matzko  was  a  [Local  2288] 
union  representative  and,  to-wit,  an  assistant  busi- 
ness agent  during  the  month  of  November  1954" 
(R.  149). 
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CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  Board  properly  asserted  jurisdiction 
over  the  Company's  operations,  that  the  Board's  find- 
ings are  supported  by  substantial  evidence,  that  the 
order  is  valid  and  proper  in  all  respects,  and  that  a 
decree  should  issue  enforcing  the  Board's  order  in  full. 

Theophil  C.  Kammholz, 

General  Counsel, 
Stephen  Leonard, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Frederick  U.  Reel, 
Maurice  Alexandre, 

Attorneys, 
National  Labor  Relations  Board. 
December  1956, 


Appendix 

Excerpts  From  Stenographic  Transcript  of 
Testimony  Before  Trial  Examiner 

see  page  8,  note  8 

[35]     Willis  H.  Merrill,  a  witness  called  by  and 
on  behalf  of  the  General  Counsel,  being  first  duly 
sworn,  was  examined  and  testified  as  follows : 
•        «  *  *  »  » 

[45]  CROSS-EXAMINATION 

*  *  *  »  * 

[48]  Trial  Examiner.  With  respect  to  those  figures 
you  have  given,  I'm  referring  to  the  70  percent  figure 
and  the  names  of  the  consignees  that  you  have  men- 
tioned, does  your  company  keep  records  reflecting 
the  names  ? 

The  Witness.  Yes,  we  do. 

Trial  Examiner.  And  the  shipments  to  them  ? 

The  Witness.  Yes,  we  do. 

Trial  Examiner.  Where  are  those  records  avail- 
able? 

The    Witness.  At    our    offices,    1144    West    135th 
Street. 

Trial  Examiner.  Are  they  in  your  custody  ? 

The  Witness.  Yes,  they  are. 

Trial  Examiner.  Have  you  any  objection  to  show- 
ing those  records  either  to  counsel  here  ? 
[49]     The  Witness.  No,  not  at  all,  your  Honor. 


(15) 
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[51]  Trial  Examiner.  All  right.  I  take  it  if  Mr. 
Mcoson  requested  access  to  the  records  at  your  plant 
you  would  be  glad  to  show  them  to  him? 

The  Witness.  Absolutely. 

Trial  Examiner.  Are  you  in  a  hurry  to  get  back 
to  your  place  of  business  right  now  ? 

The  Witness.  I  have  been  away  from  there  since 
9:00  o'clock  this  morning. 

Trial  Examiner.  You  would  like  to  get  back? 

The  Witness.  I  would  like  to  but  I'm  willing  to 
cooperate  in  any  way  I  can  while  I'm  still  here. 

Trial  Examiner.  I  think  perhaps  this  would  be 
better  and  would  save  time,  from  your  knowledge 
of  the  records  that  you  have  here  with  you,  do  you 
think  that  you  could  show  them  to  Mr.  Nicoson  in  say 
a  period  of  ten  minutes? 

The  Witness.  I  don't  think  I  could  verify  any  of 
those  figures  in  a  period  of  ten  minutes ;  no.  It  takes 
a  lot  of  recap  work  and  recap  sheets  to  support  it 
which  unfortunately  are  in  my  office. 

Trial  Examiner.  Well,  this  is  what  I'm  going  to 
do,  gentlemen.  I  think  I  have  come  to  some  kind 
of  conclusion  here  as  to  the  means  of  expediting  this 
hearing  and  still  do  justice  to  all  concerned.  I  have 
in  mind  the  provisions  of  the  Act  which  require  me 
to  follow  the  rules  of  evidence  applicable  to  the  United 
States  District  Courts  if  practicable. 
[52]  This  witness  assured  me  under  oath,  Mr.  Mco- 
son, that  you  may  have  access  to  the  original  records 
and  inspect  them  at  his  plant.  From  what  has  gone 
on  before,  it  seems  likely  we  won't  conclude  this  pro- 
ceeding until  quite  some  time.  The  witness  has  stated 
under  oath  that  it  would  be  inconvenient  for  him  to 
leave  the  records  here  and  to  spend  considerable 
amount  of  time  here  but  he  is  willing  to  cooperate. 
I  am  going  to  receive  the  document.    I  will  receive 
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it  subject  to  any  proper  motion  to  strike  the  docu- 
ment from  the  record  upon  a  showing  to  me  that 
the  information  in  the  document  is  inaccurate  or 
should  otherwise  be  excluded  or  that  you  have  not 
been  given  suitable  access  to  the  records  for  inspec- 
tion.   The  objection  will  be  overruled. 

*  *  *  *  » 

[235]  George  Ceossmond  Fee,  a  witness  called  by 
and  on  behalf  of  the  National  Labor  Relations  Board, 
being  first  duly  sworn,  was  examined  and  testified  as 
follows : 

*  *  *  *  » 

[249]  CROSS-EXAMINATION 

*  *  *  »  » 

[253]  Trial  Examiner.  Mr.  Garrett,  now  that  you 
have  had  an  opportunity  to  look  through  these  ex- 
hibits for  identification,  I  am  certainly  willing  to 
adhere  to  my  previous  condition,  if  you  wish,  that  is. 

Do  you  want  the  contents  kept  here  for  an  addi- 
tional period? 

Mr.  Garrett.  Yes,  because  there  are  other  attor- 
neys involved  who  may  wish  to  look  at  them  and  I 
can  tell  them  what  [254]  is  in  them  briefly. 

I  don't  think  any  harm  would  be  done  if  they  wait 
here  or  were  held  here,  for  a  couple  of  days.  I  have 
looked  at  them,  but  Mr.  Garrett  or  Mr.  Nicoson  may 
wish  to  look  at  them. 

Trial  Examiner.  Are  there  any  more  questions  of 
this  witness? 

Mr.  Weil? 

Mr.  Weil.  I  have  nothing  else. 

Trial  Examiner.  We  will  go  o&.  the  record  for  a 
moment  now. 

(Discussion  off  the  record.) 

Trial  Examiner.  On  the  record. 
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Mr.  Garrett,  there  is  no  objection  to  Mr.  Weil  hav- 
ing these  documents  in  his  custody  ? 

Mr.  Garrett.  No. 

Trial  Examiner.  It  will  be  my  condition  that  Mr. 
Weil  will  make  these  available  to  the  respondents, 
should  they  request  them.  These  records  will  be 
regarded  as  records  kept  in  the  usual  course  of  busi- 
ness upon  identification  being  made,  even  although 
the  custodian  did  not  testify  or  the  person  who  made 
the  entries  did  not  testify.  They  will  be  permissible 
as  records  kept  in  the  usual  course  of  business,  under 
the  Act. 

[255]  I  have  taken  the  position  that  it  would  be  im- 
practicable to  introduce  the  records  themselves  in 
evidence,  if  considered  part  of  an  entire  picture,  tak- 
ing into  account  the  other  records  in  this  proceeding 
that  have  been  admitted  or  would  be  admitted  if  we 
required  each  and  every  record  to  which  reference  has 
been  made  here. 

I  have  laid  down  the  condition  that  the  records 
General  Counsel's  Exhibits  Nos.  26  through  30  marked 
for  identification  will  remain  here  for  the  perusal  of 
respondents  until  the  close  of  business  here  on  Friday, 
and  they  will  be  in  your  custody,  Mr.  Weil. 

Trial  Examiner.  All  right,  that  is  all. 

*  «  *  «  * 

[290]  Richard  Smith,  a  witness  called  by  and  on 
behalf  of  the  General  Counsel,  being  first  duly  sworn, 
was  examined  and  testified  as  follows : 

*  *  *  *  * 

[294]  cross-examination 

*  *  *  *  * 

[299]     Trial  Examiner.  These  invoices  you  testified 
to,  were  [300]  posted  to  a  certain  book? 
The  Witness.  Yes. 
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Trial  Examiner.  Would  there  be  any  obiection  to 

The  Witness.  No;  there  would  not. 

Trial  Examiner.  All  right,  that  is  all.    Thank  you. 


APPENDIX  B 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act,  as  amended  (61  Stat.  136,  29  U.  S.  C, 
Sees.  151  et  seq.),  are  as  follows: 

DEFINITIONS 

Sec.  2.  When  used  in  this  Act — 
***** 

(6)  The  term  ''commerce"  means  trade, 
traffic,  commerce,  transportation  or  communi- 
cation among  the  several  States,  or  between 
the  District  of  Coliunbia  or  any  Territory  of  the 
United  States  and  any  State  or  other  Terri- 
tory, or  between  any  foreign  country  and  any 
State,  Territory,  or  the  District  of  Columbia, 
or  within  the  District  of  Columbia  or  any  Terri- 
tory or  between  points  in  the  same  State  but 
through  any  other  State  or  any  Territory  or 
the  District  of  Columbia  or  any  foreign  country. 

(7)  The  term  "affecting  commerce"  means  in 
commerce,  or  burdening  or  obstructing  com- 
merce or  the  free  flow  of  commerce,  or  having 
led  or  tending  to  lead  to  a  labor  dispute  burden- 
ing or  obstructing  commerce  or  the  free  flow  of 
commerce. 


RIGHTS  OF  EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to 
self-organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the 
purpose  of  collective  bargaining  or  other  mu- 
tual aid  or  protection,  and  shall  also  have  the 

(20) 
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right  to  refrain  from  any  or  all  of  such  activi- 
ties except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  member- 
ship in  a  labor  organization  as  a  condition  of 
employment  as  authorized  in  section  8  (a)  (3). 

UNFAIR  LABOR  PRACTICES 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7 ; 

***** 

(3)  by  discrimination  in  regard  to  hire  or  ten- 
ure of  employment  or  any  term  or  condition  of 
employment  to  encourage  or  discourage  mem- 
bership in  any  labor  organization:  Provided, 
That  nothing  in  this  Act,  or  in  any  other  statute 
of  the  United  States,  shall  preclude  an  employer 
from  making  an  agreement  with  a  labor  organ- 
ization (not  established,  maintained,  or  assisted 
by  any  action  defined  in  section  8  (a)  of  this 
Act  as  an  unfair  labor  practice)  to  require  as 
a  condition  of  employment  membership  therein 
on  or  after  the  thirtieth  day  following  the  begin- 
ning of  such  employment  or  the  effective  date 
of  such  agreement,  whichever  is  the  later,  (i) 
if  such  labor  organization  is  the  representative 
of  the  employees  as  provided  in  section 9  (a),  in 
the  appropriate  collective-bargaining  unit  cov- 
ered by  such  agreement  when  made  and  has  at 
the  time  the  agreement  was  made  or  within 
the  preceding  twelve  months  received  from  the 
Board  a  notice  of  compliance  with  sections  9 
(f),  (g),  (h),  and  (ii)  unless  following  an  elec- 
tion held  as  provided  in  section  9  (e)  within  one 
year  preceding  the  effective  date  of  such  agree- 
ment, the  Board  shall  have  certified  that  at  least 
a  majority  of  the  employees  eligible  to  vote  in 
such  election  have  voted  to  rescind  the  authority 
of  such  labor  organization  to  make  such  an 


22 

agreement :  Provided  further,  That  no  employer 
shall  justify  any  discrimination  against  an  em- 
ployee for  nonmembership  in  a  labor  organiza- 
tion (A)  if  he  has  reasonable  grounds  for  be- 
lieving that  such  membership  was  not  available 
to  the  employee  on  the  same  terms  and  condi- 
tions generally  applicable  to  other  members,  or 
(B)  if  he  has  reasonable  gromids  for  believing 
that  membership  was  denied  or  terminated  for 
reasons  other  than  the  failure  of  the  employee 
to  tender  the  periodic  dues  and  the  initiation 
fees  uniformly  required  as  a  condition  of  ac- 
quiring or  retainmg  membership; 

***** 

(b)  It  shall  be  an  unfair  labor  practice  for  a  labor 
organization  or  its  agents — 

(1)  to  restrain  or  coerce  (A)  employees  in  the 
exercise  of  the  rights  guaranteed  in  section  7; 

*  *  *  *  « 

(2)  To  cause  or  attempt  to  cause  an  employee 
to  discriminate  against  an  employee  in  violation 
of  subsection  (a)  (3)  or  to  discriminate  against 
an  employee  with  respect  to  whom  membership 
in  such  organization  has  been  denied  or  termi- 
nated on  some  ground  other  than  his  failure  to 
tender  the  periodic  dues  and  the  initiation  fees 
uniformly  required  as  a  condition  of  acquiring 
or  retaining  membership ; 


PREVENTION  OF  UNTAIR  LABOR  PRACTICES 
***** 

Sec.  10.  (a)  The  Board  is  empowered,  as 
hereinafter  provided,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice 
(listed  in  section  8)  affecting  commerce.  This 
power  shall  not  be  affected  by  any  other  means 
of  adjustment  or  prevention  that  has  been  or 
may  be  established  by  agreement,  law,  or  other- 
wise: *  *  * 
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(c)  The  testimony  taken  by  such  member, 
agent,  or  agency  or  the  Board  shall  be  reduced 
to  writing  and  filed  with  the  Board.  There- 
after, in  its  discretion,  the  Board  upon  notice 
may  take  further  testimony  or  hear  argument. 
If  upon  the  preponderance  of  the  testimony 
taken  the  Board  shall  be  of  the  opinion  that  any 
person  named  in  the  complaint  has  engaged  in 
or  is  engaging  in  any  such  unfair  labor  practice, 
then  the  Board  shall  state  its  findings  of  fact 
and  shall  issue  and  cause  to  be  served  on  such 
person  an  order  requiring  such  person  to  cease 
and  desist  from  such  unfair  labor  practice,  and 
to  take  such  affirmative  action  including  rein- 
statement of  employees  with  or  without  back 
pay,  as  will  effectuate  the  policies  of  this 
Act:  *  *  * 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  (including  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia),  or  if  all 
the  circuit  courts  of  appeals  to  which  applica- 
tion may  be  made  are  in  vacation,  any  district 
court  of  the  United  States  (including  the 
the  District  Court  of  the  United  States  for  the 
District  of  Columbia),  within  any  circuit  or 
district,  respectively,  wherein  the  unfair  labor 
practice  in  question  occurred  or  wherein  such 
person  resides  or  transacts  business,  for  the 
enforcement  of  such  order  and  for  appropriate 
temporary  relief  or  restraining  order,  and  shall 
certify  and  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceedings,  including  the 
pleadings  and  testimony  upon  which  such  order 
was  entered  and  the  findings  and  order  of  the 
Board.  Upon  such  filing,  the  court  shall  cause 
notice  thereof  to  be  served  upon  such  person, 
and  thereupon  shall  have  jurisdiction  of  the 
proceeding  and  of  the  question  determined 
therein,  and  shall  have  power  to  grant  such  tem- 
porary relief  or  restraining  order  as  it  deems 
just  and  proper,  and  to  make  and  enter  upon 
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the  pleadings,  testimony,  and  proceedings  set 
forth  in  such  transcript  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order  of 
the  Board.  No  objection  that  has  not  been 
urged  before  the  Board,  its  member,  agent,  or 
agency,  shall  be  considered  by  the  court,  unless 
the  failure  or  neglect  to  urge  such  objection 
shall  be  excused  because  of  extraordinary  cir- 
cumstances. The  findings  of  the  Board  with 
respect  to  questions  of  fact  if  supported  by 
substantial  evidence  on  the  record  considered 
as  a  whole  shall  be  conclusive.  *  *  * 
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No.  15172 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


National  Labor  Relations  Board, 

Petitioner, 
vs. 

W.  B.  Jones  Lumber  Company,  Inc.,  and  Lumber  and 
Sawmill  Workers'  Union,  Local  2288,  AFL, 

Respondents. 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board. 


BRIEF  FOR  RESPONDENT  UNION. 


This  case  is  before  the  court  on  petition  of  the  Na- 
tional Labor  Relations  Board  to  enforce  an  order  issued 
by  it,  dated  October  14,  1955.  The  court's  jurisdiction 
is  invoked  under  the  provisions  of  Section  10(e)  of  the 
National  Labor  Relations  Act,  as  amended  (29  U.  S.  C, 
Sees.  151  et  seq.). 
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Statement  of  the  Case. 
Upon  a  complaint  erroneously   issued,   a   hearing  was 
held  before  a  Trial  Examiner  upon  allegations  that  the 
W.  B.  Jones  Lumber  Company,  Inc.,  had  discharged  one 
Donald   Tooze   in   violation   of    Section   8(a)(3)    of    the 
National    Labor    Relations    Act    and    that    Lumber    and 
Sawmill  Workers'  Union,  Local  2288,  AFL,  had  caused 
this  discharge  in  violation   of   Section   8(b)(2)    of   that 
Act.    Both   respondents   filed   answers   denying  the   com- 
mission of  the  unfair  labor  practices  and  the  assertable 
jurisdiction  of  the  Board  over  the  controversy.    At  the 
hearing,  many  erroneous  rulings  were  made,  evidence  was 
improperly  admitted  and  credited  and  the  Trial  Examiner 
through  misconduct   denied   respondent   union   the   requi- 
sites of  a   fair  hearing  and  due  process   of   law,   all  of 
which   will   be   discussed   in   more   detail   hereafter.     Re- 
spondent union   filed   exceptions   to   these   various   errors 
and  misconduct.    The  Board  however  adopted  the  rulings 
and  recommendations  of  the  Trial  Examiner  in  all  mate- 
rial respects.    Motions  by  respondent  union  for  dismissal 
based  upon  failure  to  prove  by  substantial  evidence  that 
the    Board   had   jurisdiction    and    that    respondent    union 
had    committed    the    unfair    labor    practices    were    made 
before  the  Trial  Examiner  and  were  overruled  and  denied 
in  his  Intermediate  Report. 
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Summary  of  Argument. 

It  is  the  position  of  respondent  union,  to  be  developed 
hereafter  that  the  petition  of  the  National  Labor  Rela- 
tions Board  for  enforcement  of  its  purported  Order  dated 
October  14,  1955  should  be  denied  for  the  following 
reasons:  (a)  The  findings,  Conclusions  and  Order  of  the 
Board  are  supported  by  substantial  evidence  on  the 
record  considered  as  a  whole  and  (b)  that  the  Board  has 
not  afforded  respondent  union  the  requisite  due  process 
of  law. 

Questions  Presented. 

The  basic  questions  here  presented  by  respondent  union 
are: 

1.  Whether  the  Board's  Findings  of  Fact  and  Con- 
clusions of  Law  that  it  had  assertable  jurisdiction  over 
this  controversy  are  supported  by  substantial  evidence. 

2.  Whether  the  Board  afforded  respondent  union  the 
requisites  of  a  fair  hearing  and  due  process  of  law. 

3.  Whether  the  Board's  Findings  of  Fact  and  Con- 
clusions of  Law  that  respondent  violated  Section  8(b)(2) 
of  the  Act  are  supported  by  substantial  evidence. 

4.  Whether  the  Board's  Order  as  to  respondent  union 
is  too  broad  and  hence  unenforceable. 


ARGUMENT. 

I. 

The  National  Labor  Relations  Board  Did  Not  Have 

Assertable  Jurisdiction  of  the  Controversy. 

At  the  hearing,  the  Board,  through  its  General  Counsel 
sought  to  sustain  its  exercise  of  jurisdiction  over  the 
present  matter  by  attempting  to  show  that  the  W.  B. 
Jones  Lumber  Company  (a  respondent  below)  sold  its 
wares  in  a  sum  in  excess  of  $200,000  per  annum  to 
customers  who  in  turn  had  each  sold  and  shipped  in 
interstate  commerce  products  valued  in  excess  of  $50,000 
for  each  customer.  The  proof  was  confined  to  the  year 
of  1954.  (See  Jonesboro  Grain  Drying  Company,  110 
NLRB  No.  67.)  The  Trial  Examiner  and  the  Board 
found  that  its  jurisdiction  should  be  asserted  on  this 
ground  alone,  discarding  other  considerations  and  factors.^ 

The  question  thus  presented  for  decision  is  whether 
the  Board  has  sustained  its  burden  of  proving  by  sub- 
stantial evidence  that  the  case  comes  within  this  limitation, 
which  it  has  placed  upon  the  exercise  of  its  own  juris- 
diction. 


^The  Board  in  its  brief  before  this  court  says  that  the  evidence 
establishes  that  Jones  shipped  over  $30,000  worth  of  materials 
from  California  to  Nevada  and  that  this  u^ithout  more  would 
establish  that  Jones  operations  are  subject  to  the  National  Labor 
Relations  Act.  (Br.  p.  6.)  However,  neither  the  Trial  Examiner 
nor  the  Board  decided  to  assert  jurisdiction  on  this  basis.  The  Trial 
Examiner  expressly  refrained  from  doing  so  saying  that  his  decision 
to  follow  the  $200,000  theory  was  sufificient  to  satisfy  criteria  for 
the  assertion  of  jurisdiction  as  described  in  the  Jonesboro  case. 
fR.  16,  footnote  3.]  No  exception  was  filed  to  this  ruling  which 
was  adopted  by  the  Board  without  comment.  [R.  68. J  (See  also 
29  U.  S.  C.  A.,  Sec.  160(c),  findings  not  excepted  to  are  binding 
on  the  Board.)  We  are  not  here  concerned  with  what  the  Board 
miight  have  done  but  what  it  did.  The  court  is  asked  to  enforce  the 
order  as  made  and  not  otherwise. 
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The  ^'evidence"  upon  which  the  case  was  tried  con- 
sisted of  the  testimony  of  some  25  witnesses  who  were 
employees  of  25  different  concerns  located  in  Los  Angeles 
and  Orang-e  Counties  of  the  State  of  California.  These 
concerns  were  said  to  be  customers  of  the  Jones  Company 
to  which,  in  the  aggregate,  Jones  sold  materials  valued  in 
excess  of  $200,000,  in  1954.  To  succeed  in  sustaining  the 
theory  of  the  exercise  of  jurisdiction  in  this  case,  each 
of  these  concerns  would  have  to  be  shown  as  their  indi- 
vidually, having,  in  turn,  sold  or  shipped  goods  in  com- 
merce in  excess  of  $50,000,  each. 

Of  these  25  concerns  the  Trial  Examiner,  in  his  Inter- 
mediate Report  (adopted  by  the  Board),  eliminated  all  but 
15,   apparently  on  the  grounds  that  the  "evidence"  offered 

^The  tabulation  of  the  Trial  Examiner   [R    16-171   is  set  forth 

Stauffer  Chemical  Company  1 J^^^"^? 

Southern  Heater  Corporation  S  974S 

C  &  M  Manufacturing  Company  26  734  94 

Total  $210,912.57 

At  the  hearmg  it  was  stipulated  that  as  to  Stauffer  Chemic.l 
Company  National  Supply  Company,  Columbia  Pictures  Chrv  W 
s^oTrprncT^^^^  ""^'^^  ^°PP'^  ^-^-^^  Corp^ilJltS^nd'^M    : 

hipptd't'ex^^^^^^^^^  '^';  ^"""^  *^  P--d  -  question, 

i^pcu   iij   excess   ot   ^iU,UUO   ni   mterstate   commerce       Thf>    fr.foi 

purchases,  from  Jones,  by  these  latter  concerns  ^$69472.29^ 


by  the  Board's  General  Counsel  was  so  insubstantial  that 
a  finding  based  thereon  would  not  stand. 

Respondent  here  contends,  as  it  did  before  the  Trial 
Examiner  and  the  Board,  that  the  burden  of  proving 
assertable  jurisdiction  was  upon  the  Board's  General 
Counsel  and  he  failed  to  sustain  that  burden  by  the 
introduction  of  substantial  evidence  that  the  customers  of 
Jones  had  each  sold  in  interstate  commerce  goods  valued 
in  excess  of  $50,000,  in  1954. 

This  court,  in  A'^.  L.  R.  B.  v.  Haddock  Engineers,  Ltd., 
215  F.  2d  734,^  reiterated  the  well  established  rule  that 
the  burden  of  proof  to  establish  jurisdiction  was  upon 
the  Board,  where  as  here  the  question  of  the  Board's 
jurisdiction  is  put  in  issue  by  the  pleadings.  [R.  15,  92; 
Bd.  Exs.  1-E  and  1-H  not  printed.] 

In  order  to  consider  whether  the  Board  has  sustained 
its  burden  of  proving  its  jurisdiction  by  substantial  evi- 
dence, it  becomes  necessary  to  set  forth  in  some  detail, 
the  testimony  given  by  employees  of  the  concerns  con- 
sidered by  the  Trial  Examiner  and  Board  together  with 
certain  objections  and  rulings. 


•^The  Trial  Examiner  held  that  NLRB  v.  Haddock  Engineers 
Ltd.,  supra,  was  inapposite  because  the  evidentiary  point  at  issue 
was  whether  a  written  admission,  bearing  on  commerce  facts,  made 
by  the  company  respondent  was  binding  on  the  union.  The  Trial 
Examiner,  however,  did  not  try  to  disapprove  the  court's  holding 
that  the  burden  of  proof  was  upon  the  Board's  General  Counsel. 
The  Trial  Examiner  also  argues  that  since  the  phrase  "in  so  far  as 
practicable"  was  not  mentioned  in  that  case  the  court  had  no  oc- 
casion to  apply  or  construe  it.  In  this,  we  believe  the  Trial  Ex- 
aminer did  not  read  into  the  case  the  obvious  holding  that  encom- 
passed in  the  burden  of  proof  was  the  obligation  of  showing  lack 
of  practicability.  [R.  16.]  In  any  event  the  Trial  Examiner  did 
not  reverse  the  court's  holding  that  the  burden  of  proving  juris- 
diction was  upon  the  Board  and  that  this  obligation  could  only  be 
fulfilled  by  substantial  evidence  on  the  point.  We  suggest  that  the 
Haddock  case  has  further  meaning  which  we  will  hereafter  show. 
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A. 

Sprague    Engineering    Corporation. 

William  Merrill,  testified  that  he  was  the  Secretary- 
Treasurer  of  this  company  and  that  he  had  prepared  a 
summary  of  his  company's  purchases  from  Jones  Lumber 
Company  from  the  books  and  records  of  the  company; 
that  the  books  were  under  his  control  and  that  the  amount 
of  purchases  was  $5,600  Merrill  was  then  asked  if  he 
had  any  knowledge  of  the  sales  of  the  company  to  which 
he  replied  "For  the  fiscal  year  ending  September  30,  1954, 
they  were  approximately  $5,600,000.00."  Respondent  ob- 
jected and  moved  to  strike  this  on  the  grounds  that  the 
answer  was  not  responsive  and  not  the  best  evidence. 
The  objections  was  overruled  and  the  motion  denied. 
[R.  103-104.]  Merrill  was  then  asked  to  tell  what  pro- 
portion of  those  sales  were  shipped  in  interstate  com- 
merce. Respondent  objected  on  the  grounds  of  no  proper 
foundation,  hearsay  and  not  the  best  evidence  and  as 
calling  for  a  legal  conclusion  of  the  witness.  Trial  Ex- 
aminer ruled  that  the  question  called  for  his  knowledge 
and  overruled  the  objection.  Merrill  then  stated  that  at 
least  70%  of  "it  is  interstate."  On  cross-examination 
Merrill  stated  that  the  70%  that  went  into  interstate 
commerce  was  not  represented  by  a  figure  present  in  the 
courtroom  but  that  the  figure  of  $5,600,000  was  a  pub- 
lished figure  of  annual  sales.  He  gave  no  testimony  as 
to  the  sources  of  this  annual  sales  figure,  nor  did  he 
have  any  records  present  in  court  to  sustain  his  guess 
as  to  the  correctness  of  the  pubHshed  figure.  [R.  105.] 
Merrill  was  asked  if  he  could  give  examples  of  some  of 
the  persons  to  whom  shipments  were  made  and  the 
amounts.  He  said  he  could  if  he  were  prepared  but  that 
he  did  not  have  this  information  in  his  head.    He  further 
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stated  that  he  had  no  idea  as  to  the  amounts.  [R.  105- 
106.]  Upon  being  prodded  by  the  Trial  Examiner,  Mer- 
rill mentioned  some  companies  to  which  shipments  had 
been  made  and  their  states  of  location  but  he  was  unable 
to  state  how  much  of  the  "70%"  each  of  them  received 
[R.  106-108],  at  least  not  from  records  he  had  with  him. 
[R.  108.]  Respondent  then  moved  to  strike  his  testimony 
with  respect  to  that  portion  having  to  do  with  "interstate" 
commerce  on  the  grounds  of  no  proper  foundation,  hear- 
say, and  not  the  best  evidence.  The  motion  was  denied. 
[R.  108.] 

The  General  Counsel  then  offered  Exhibit  3  (not 
printed)  and  objections  as  to  not  the  best  evidence, 
conclusions,  no  proper  foundation,  incompetent,  irrelevant 
and  immaterial  were  made  and  overruled.  Merrill  stated 
the  company  records  were  in  Gardena,  California,  about 
13  miles  from  the  hearing,  except  as  to  some  data  he 
had  with  respect  to  purchases,  which  he  decHned  to  leave 
at  the  hearing  for  inspection  of   respondent.     [R.    109.] 

B. 

Johnston  Pump  Company. 

George  C.  Fee,  was  called  by  the  General  Counsel  and 
testified  that  he  was  the  administrative  assistant  to  the 
General  Manager  of  the  Johnston  Pump  Company,  which 
is  located  in  Pasadena,  California;  that  his  duties  were 
many  and  varied  but  that  he  reviewed  daily  invoices  and 
most  of  the  price  hterature.  [R.  165-166.]  He  said  that 
Johnston  shipped  out  of  California  and  that  each  ship- 
ment is  covered  by  an  invoice  and  that  he  had  brought 
some  of  the  invoices  with  him,  explaining  that  they  were 
invoices  to  special  buyers,  not  a  customer  but  a  distributor. 
He  said  that  he   had   recently  gone   over   these   invoices 
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(contained  in  five  binders  which  he  had  with  him)  and 
that  from  the  course  of  his  review  he  was  able  to  testify 
concerning  shipments  outside  of  CaHfornia;  that  the  in- 
voices w^ere  in  the  custody  of  the  accounting  department 
and  that  some  of  the  invoices  had  previously  come  to  his 
attention,  that  he  had  obtained  the  invoices  from  the 
accounting  department  which  makes  them  out  and  keeps 
them  in  a  file  [R.  168],  and  that  the  invoices  were  the 
original  entries  of  the  accounting  department,  most  of 
which  had  been  posted  to  the  books.  [R.  169-170.]  When 
asked  to  leave  the  invoices  and  binders  for  inspection  of 
respondent.  The  witness  declined.  [R.  171.]  He  was 
then,  over  objection,  asked  to  tell  the  approximate  value 
'*of  the  shipments"  [R.  171],  and  stated  he  had  not 
totaled  up  the  figures  for  any  of  the  invoices  in  these 
binders  and  then  was  asked  if  the  invoices  reflect  ship- 
ments in  a  value  in  excess  of  $50,000  and  he  answered 
"yes."  He  did  not  however,  testify  that  the  total  in  ex- 
cess of  $50,000  reflected  shipments  in  interstate  com- 
merce. [R.  175-176.]  The  binders  containing  the  in- 
voices were  marked  as  exhibits  but  were  not  offered  in 
evidence.    [R.   175.] 

C. 

Wolf  Range  Manufacturing  Company. 

The  General  Counsel  called,  as  a  witness,  Robert  H. 
Lancaster,  who  testified  that  he  was  office  manager  for 
Wolf  Range  Manufacturing  Company,  located  at  5731 
South  Alameda  (Huntington  Park,  California),  that  his 
main  duty  was  credits  of  dealers  and  also  had  charge  of 
accounts  payable,  that  there  was  a  Mr.  Danielson  who 
handled  the  ledgers,  accounts  receivable  and  general  led- 
ger and  that  two  girls  received  orders  and  made  billings 
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[R.  177],  that  none  of  these  were  completely  under  his 
supervision.  He  testified  that  the  company  maintained  a 
sales  journal,  that  the  primary  record  comes  from  invoice 
files  that  are  recorded  in  the  journal  and  from  there 
posted  to  various  accounts.  He  said  that  he  did  not 
prepare  the  invoices  but  that  he  checked  the  price.  The 
invoices  were  posted  to  the  journal  by  Danielson  who 
had  done  this  type  of  work  for  nearly  the  past  two  years. 
[R.  178-179.]  Lancaster  testified  that  he  had  not  made 
a  summary  from  the  accounts  showing  sales  to  dealers 
in  states  other  than  California  but  that  he  had  brought 
the  tax  reports  to  the  state  of  California.  He  said  he 
could  have  brought  the  sales  journal  but  thought  the 
tax  report  might  suffice.  The  sales  journal,  he  said,  was 
a  book  about  three  inches  thick  and  about  15  to  18  inches 
long  [R.  179-180],  and  contains  approximately  about  150 
pages  and  that  the  book  was  not  in  current  use.  [R.  180.] 
He  further  stated  that  he  had  an  adding  machine  tape 
which  showed  the  total  of  sales  to  customers  out  of  the 
state.  He  stated  that  Danielson  made  up  the  tax  reports 
which  he  had  brought  and  that  the  report  was  made 
from  the  invoice  file  [R.  181-182]  and  that  the  tax 
reports  are  made  up  quarterly.  He  testified  that  the 
tax  report  file  which  he  had  with  him  was  kept  to  assist 
the  auditors  of  the  State  Board  of  Equalization  who 
make  an  audit  about  every  two  or  three  years.  From 
these  reports  he  says  there  is  a  figure  which  indicates 
shipments  out  of  state  in  the  sum  of  $55,729.61  for  a 
three  month  period.  However,  he  did  not  testify  that 
the  figure  was  correct  or  that  he  had  confirmed  the 
correctness  of  the  figure.  [R.  187.]  Lancaster  further 
stated  that  the  books  of  invoices  were  not  present  in 
the  hearing  room  and  the  1954  figure  was  covered  by  the 
sales  journal  and  that  to  support  the  journal  he  should 
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have  the  copies  of  the  hivoices  which  were  in  the  com- 
pany's office.  He  further  stated  that  the  sales  journal 
did  not  show  what  was  shipped  and  that  resort  to  the 
invoices  would  have  to  be  made  to  confirm  that  figure. 
Finally  he  stated  that  the  tax  report  was  made  from 
the  sales  journal.    [R.  188-189.] 

D. 

Hammond  Manufacturing  Company. 

Roy  Frederickson,  chief  accountant  for  Hammond 
Manufacturing  Company,  called  as  a  witness  by  the  Gen- 
eral Counsel  testified  that  his  duties  were  to  prepare 
financial  statements  and  supervise  the  office  as  far  as 
accounting  is  concerned  and  that  the  company  records 
of  sales  are  in  a  sales  journal  and  individual  invoices, 
that  the  sales  journal  is  kept  by  a  Mrs.  Rau  [R.  191] 
and  that  he  supervises  her  work.  These  records  in  sum- 
mary are  posted  to  the  general  ledger  and  sales  tax  return. 
In  answer  to  a  question,  "Have  you  prepared  a  summary 
of  the  sales  during  the  year  1954  for  your  company" 
and  he  replied  *'I  have  prepared  financial  statements 
from  those  sales  and  I  do  have  the  sales  tax  returns." 
He  testified  that  he  prepared  the  tax  returns  from  the 
sales  journal  and  that  the  tax  returns  show  where  the 
merchandise  is  shipped.  Frederickson  handed  General 
Counsel  a  sales  tax  return  for  "the  fourth  quarter"  1954 
which  was  marked  for  identification  as  General  Counsel's 
Exhibit  32.  The  tax  return  is  sent  to  the  state.  From 
this  tax  return  he  was  allowed  to  say  that  the  value 
of  goods  shipped  out  of  state  was  $444,325.45  Mr.  Fred- 
erickson did  not  present  any  financial  statement  nor  did 
he  have  any  records  other  that  the  tax  return  at  the 
hearing.     [R.   192-193.] 
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E. 

Mississippi  Glass  Company. 

The  evidence  given  as  to  this  company's  business  was 
through  Richard  Smith,  office  manager  for  the  Company, 
which  is  located  in  Fullerton,  CaHfornia.  His  duties  con- 
sisted of  "supervision  and  carrying  out  of  order  for  my 
superior  and  also  keeping  records  and  data."  [R.  194.] 
He  stated  that  the  company  kept  records  of  all  shipments 
by  invoices  which  are  prepared  by  a  billing  clerk  under 
his  direction.  These  invoices  occupy  a  full  drawer  space 
in  the  filing  cabinet  and  the  files  are  in  daily  use.  He 
testified  that  he  had  prepared  a  summary  from  these  files, 
which  was  marked  General  Counsel's  Exhibit  33  for 
identification.  [R.  195-196.]  He  said  that  at  the  end 
of  every  month  a  similar  summary  is  made  and  General 
Counsel's  Exhibit  33  was  taken  from  those  summaries. 
[R.  196.]  He  said  it  would  be  possible  for  respondent  to 
check  the  invoices  and  stated  the  total  sum  of  the  invoices 
was  $32,415.68*  which  stood  for  shipments  out  of  state. 
General  Counsel's  Exhibit  was  ofifered  in  evidence  and 
objection  was  made  on  the  ground  that  it  was  not  the 
best  evidence  and  was  incompetent,  irrelevant  and  imma- 
terial. The  Trial  Examiner  excluded  the  exhibit,  stating 
Smith's  "evidence  is  in  as  to  the  amount."  On  cross- 
examination  Smith  said  the  company  kept  an  invoice  file 
which  was  at  the  office  in  Fullerton.  He  stated  he  was 
asked  to  bring  a  summary  of  the  invoices  but  had  not 
brought  the   invoices  as  they  were   too  heavy.    He   said 


^This  figure  erroneously  appears  as  $324,015.68  in  the  printed 
records  whereas  the  stenographic  transcript  appears  as  noted  above. 
The  Trial  Examiner  ordered  the  figure  changed  from  $32,415.68  to 
$324,015.68  to  accord  with  the  notes  taken  by  him  at  the  hearing. 
We  shall  deal  further  with  this  phase  in  our  discussion  of  denial  of 
due  process,  infra. 
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the  summary  he  brought  was  not  a  record  kept  in  the 
ordinary  course  of  business,  that  there  was  a  summary  in 
the  office  files  but  that  he  had  not  brought  that  summary 
as  he  did  not  want  to  disturb  the  office  files,  that  this 
summary  is  a  report.  [R.  198-199.]  Smith  further 
stated  that  the  invoices  were  posted  to  a  certain  book 
and  there  would  be  no  objection  to  respondent  having 
reference  to  that  book  at  the  company's  plant.  (Pet.  Br. 
p.  19.)  Smith  did  not  testify  that  the  summary  was 
correct. 

F. 

Southern  Heater  Company. 

Capitola  Fierke,  a  bookkeeper  for  Southern  Heater 
Company  testified  that  she  keeps  record  of  accounts 
receivable,  accounts  payable  and  the  general  ledger,  that 
records  of  shipments — bills  of  lading  and  invoices — are 
kept.  Another  person  prepares  the  invoices,  which  when 
made  up  are  filed  until  shipment  is  made  and  then  a  bill 
of  lading  goes  to  the  shipping  clerk  and  customer  is 
billed.  She  said  she  had  not  brought  the  invoices  as  they 
were  bulky  and  because  the  1954  invoices  were  used  all 
the  time.  According  to  her  there  would  be  no  objection 
if  respondent  inspected  the  invoices  at  the  plant  which 
was  in  Compton,  California.  [R.  201-205.]  She  pre- 
sented a  summary  which  she  did  not  prepare  and  on 
which  ''she  made  a  little  check  but  not  much."  As  a 
result  of  this  summary  she  calculates  the  sales  out  of 
CaHfornia  to  be  $1,799,815.00,  and  presented  an  adding 
machine  tape.  She  stated  she  could  not  tell  what  the 
tape  actually  represented  without  checking  with  other 
figures  and  that  the  only  way  she  could  determine  how 
much  material  was  shipped  would  be  to  go  back  to  the 
invoices  and  review  them.     [R.   206-207.] 
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G. 

C  &  M   Manufacturing  Company. 

Harry  McCully,  president  of  C  &  M  Manufacturing 
Company  says  his  company  ships  out  of  state  and  that 
he  obtained  his  knowledge  from  receiving  orders  and 
shipping  completed  units — that  the  company  sells  in  the 
eleven  western  states  and  that  50%  of  the  business  is 
out  of  state.  He  testified  that  the  company  did  approxi- 
mately $1,300,000  business  in  1954.  [R.  208-209.]  He 
said  that  he  was  not  asked  to  bring  the  invoices  and 
that  he  had  not  done  so,  that  the  invoices  were  on  file 
in  the  plant.  When  asked  if  "there  is  likely  to  be  avail- 
able in  your  office  actual  figures  showing  your  sales  out- 
side of  the  state  of  California  .  .  ."  he  answered,  ''I 
don't  know — personally  I  don't  know."  He  then  said  the 
figures  were  in  the  possession  of  the  bookkeeper  at  the 
company's  plant.    [R.  209-210.] 

H. 

Morris  D.  Kirk  &  Sons. 

Robert  Morse  a  witness  for  the  General  Counsel  testi- 
fied that  he  was  the  treasurer  of  this  company  and  that 
his  duties  were  financial  accounting.  He  keeps  sundry 
cost,  statistical  and  financial  records.  The  billing  depart- 
ment of  the  company  makes  up  the  invoices  of  sales  which 
are  the  original  records.  He  stated  the  company  ships 
out  of  state  to  all  eleven  western  states.  He  presented 
some  invoices  which  were  marked  for  identification  as 
General  Counsel's  Exhibit  35  and  stated  these  were  in- 
voices he  selected  to  show  out  of  state  shipments  to 
the  extent  that  I  needed  $50,000  and  that  his  secretary 
had  totaled  them  to  the  sum  of  $52,719.72,  but  that  he 
had  not  checked  the  figure  on  the  tape.  He  did  not 
testify  that  the  figures  were  correct.     [R.  212-214.] 
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The  Trial  Examiner's  Statement. 

At  the  end  of  the  hearing  the  Trial  Examiner  made 
the  following  statements: 

*T  have  taken  the  position,  if  it  isn't  clear  that 
in  connection  with  these  witnesses  who  have  testified 
as  to  figures,  if  it  is  brought  to  my  attention  that 
the  respondent  union  has  any  difficulty  in  verifying 
any  of  the  information  from  the  records,  I  would 
entertain  a  motion  to  strike  all  of  the  testitmony 
that  has  been  given  in  connection  with  the  figures. 
[R.  215.]  .  .  .  I  have  taken  the  position  that 
it  would  be  impracticable  to  load  up  this  proceeding 
with  all  of  the  records  that  have  been  referred  to 
throughout  and  I  have  been  reasonably  satisfied  that 
with  these  neutral  parties,  the  records  will  be  avail- 
able to  any  of  the  parties  for  any  check  they  wish 
to  make.  [R.  215.]  I  suppose  when  it  comes  down 
to  .  .  .  the  question  of  dollars  and  cents  whether 
you  have  or  not  established  within  the  Board's 
criteria  the  dollar  value  of  out  of  state  shipments 
by  various  concerns  proceeding  on  the  assumption 
you  have  established  that  the  respondent  company 
has  made  $200,000  worth  of  sales  to  concerns;  they 
have  in  turn,  sold  goods  or  services  totalling  at  least 
$50,000  each,  outside  of  the  state  of  California." 
[R.  216.] 

J. 

The  Unsubstantiality  of  the  Evidence  and  the  Denial  of 
Due  Process. 

From  the  foregoing  testimony  a  clear  pattern  emerges, 
showing  that  persons,  strangers  to  the  controversy  and 
having  no  interest  in  the  result,  were  permitted  to  give 
opinions,  conclusions  and  observations  with  respect  to 
their  respective  companies'  engagement  in  interstate  com- 
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merce.  In  most  cases  they  neither  supported  their  con- 
ckisions  with  records  of  their  companies  nor  did  a  single 
one  of  these  witnesses  testify  under  oath  that  the  figures 
they  gave  were  correct. 

A  sharp  example  is  revealed  in  the  testimony  of  Harry 
McCully,  president  of  C  &  M  Manufacturing  Company 
where  he  was  permitted  to  say  that  his  company  in  1954 
did  approximately  $1,300,000  worth  of  business  and  that 
50%  of  that  amount  was  outside.  When  asked  whether 
there  was  likely  to  be  actual  figures  showing  the  sales 
outside  of  California  for  the  year  1954,  he  answered  "I 
don't  know".  When  urged  by  the  Trial  Examiner  to  an- 
swer the  question  "yes"  or  "no",  Mr.  McCully  again 
answered,  "personally,  I  don't  know".  From  this  testi- 
mony the  obvious  hearsay  aspects  become  clear.  It  is  a 
matter  of  common  knowledge  that  where  a  president  of 
a  corporation  does  not  keep  the  books  he  relies  upon  what 
he  is  told  by  some  other  person  as  to  the  figures  concern- 
ing the  company's  business.^  He  frankly  stated  that  he 
did  not  know  if  there  were  actual  figures  in  the  company's 
files  which  would  should  the  amount  of  out  of  state  busi- 
ness. Nor  were  any  records,  or  summary  of  records  offered 
to  substantiate  his  statement.  He  admitted  that  he  did  not 
make  all  of  the  sales  himself;  that  the  sales  manager  and 
others  made  sales  as  well  as  himself.  No  offer  was  made  of 
any  records  for  the  inspection  of  respondent  or  its  use  of 
such  records,  if  there  were  any,  in  cross-examination.  That 
McCully's  testimony  was  obviously  hearsay  cannot  be 
refuted  because  by  his  admission,  he  did  not  keep  the 
records,  the  correctness  of  which  depended  upon  the  com- 
petency of  Mrs.  Garrett,  who  though  apparently  available 


^McCully  testified  that  the  bookkeeping  of  the  company  was  in 
charge  of  Katherine  Garrett.     [R.  210.] 
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was  not  called  as  a  witness  and  hence  the  substance  of 
McCully's  statements  could  not  be  cross-examined  to  reach 
the  activities  of  Mrs.  Garrett.  Under  the  well  established 
rule,  evidence  is  hearsay  and  inadmissible  when  the  proba- 
tive force  of  evidence  depends  in  whole  or  in  part  on  the 
competency  and  credibility  of  some  person  other  than  the 
witness  by  whom  it  is  sought  to  produce  it.  31  C.  J.  S. 
919,  and  statements  otherwise  hearsay  do  not  become  com- 
petent because  they  have  been  reduced  to  writing  or  sworn 
to  by  the  witness.  (31  C.  J.  S.  930,  933,  936.)  Under 
this  rule  the  statements  of  McCully  were  not  admissible 
and  not  probative.  There  was  no  evidence  given  in  cor- 
roboration of  McCully's  statement.  The  result  being  that 
so  far  as  the  purchases  by  C  &  M  Manufacturing  Company 
could  not  be  counted  in  arriving  at  the  necessary  figure 
of  $200,000.  In  this  instance  the  purchases  were  said  to 
be  the  sum  of  $26,734.94,  which  when  deducted  from  the 
amounts  of  purchases  found  by  the  Trial  Examiner  and 
adopted  by  the  Board  reduces  the  sales  to  Jones  customers 
to  $184,177.63  and  thus  the  requisite  sum  of  $200,000  is 
not  reached  and  under  the  Board's  limitation  the  exercise 
of  its  jurisdiction  should  not  have  been  asserted.^ 


^It  is  to  be  noted  that  while  Jones  through  the  General  Counsel 
introduced  hearsay  as  to  the  amount  of  its  sales  to  C  &  M  Manu- 
facturing Company,  McCully  did  not  corroborate  such  sale.  Thus 
even  the  statement  of  the  sales  to  C  &  M  amount  to  no  more  than 
uncorroborated  hearsay  and  does  not  amount  to  substantial  proof 
of  this  item.  (Edison  v.  N.  L.  R.  B.,  305  U.  S.  197,  229-230; 
A^.  L.  R.  B.  V.  Haddock  Engineers,  Ltd.,  215  F.  2d  734;  A^.  L. 
R.  B.  V.  Meat  Cutters  Local,  202  F.  2d  671.)  Likewise,  with  the 
exception  of  Sprague  Engineering  Company,  none  of  the  pur- 
ported customers,  through  their  employees  called  as  witnesses  by  the 
General  Counsel  gave  any  corroborating  testimony  with  respect  to 
the  amounts,  if  any,  of  their  respective  companies'  purchases 
from  Jones  during  1954  and  thus  the  evidence  in  the  records  as  to 
sales  by  Jones  to  the  customers  amounts  to  uncorroborated  hearsay 
which  is  not  sufficient  to  prove  that  Jones  sales  exceeded  the 
$200,000  requisite. 
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Similarly,  the  witness  called  by  the  General  Counsel  of 
the  Board  gave  opinions  and  conclusions,  some  of  which 
were  purported  summaries  of  original  records  in  the 
respective  records  of  the  companies  by  which  they  were 
employed.  Some  of  them  brought  data  which  they  claimed 
were  the  basis  of  their  conclusions,  but  in  only  two  in- 
stances was  respondent  permitted  access  to  those  records 
for  the  purpose  of  inspection  and  cross-examination. 

Two  witnesses,  Capitola  Fierke  and  George  Fee,  ad- 
mitting they  have  certain  supporting  records  present  in 
the  hearing,  refused  to  permit  the  record  to  be  inspected  or 
used  for  cross-examination  and  they  were  permitted  by  the 

Trial  Examiner  to  take  those  records  back  to  their  respec- 
tive plants.      [R.  202-205;   170-171.] 

Summaries  were  submitted  by  Capitola.  Lancaster,  Fred- 
erickson  and  Morse,  all  witnesses  for  the  General  Counsel. 
Each  admitted  that  the  records  of  the  company  had  not 
been  brought  into  the  hearing  and  in  the  case  of  Lan- 
caster he  did  not  prepare  a  summary  of  the  sales  from 
the  company  records  but  merely  brought  a  copy  of  what  he 
said  was  a  tax  report.  Lancaster  said  he  could  have 
brought  the  sales  journal'  but  had  not  done  so.  ]\Iorse 
presented  a  summary  prepared  by  his  secretary  which  he 
had  not  checked.  [R.  214.]  Frederickson  stated  that  his 
company  (Hammond  Manufacturing  Company)  had  a 
sales  journal  kept  by  a  Mrs.  Rau.  which  contained  a  sum- 
mary of  the  sales  invoices.     That  he  had  brought  neither 


^Lancaster  testified  that  he  had  not  kept  the  sales  journal  for 
over  two  years  and  that  the  journal  was  being  kept  by  a  Mr. 
Danielson,  who  it  appears  could  have  been  present  along  with  the 
sales  journal.  [R.  178-180.]  No  corroboration  of  his  testimony 
was  attempted. 
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of  these  records  but  had  brought  a  tax  report,^  which  he 
said  was  prepared  entirely  from  the  sales  journal.  From 
this  tax  report  he  was  permitted  to  give  a  figure  of  his 
company's  engagement  in  interstate  commerce.  The  tax 
return  was  not  introduced  in  evidence.  Merrill  was  per- 
mitted, over  objection  to  testify  that  70%  of  his  company's 
business  was  interstate  and  admitted  that  he  had  no  figure 
at  the  hearing  to  substantiate  his  statement.  He  said 
that  the  figure  he  had  obtained  from  a  published  annual 
sales  figure  but  he  did  not  testify  as  to  how  or  from  what 
this  financial  statement  was  made  nor  did  he  produce  it. 
[R.  105-106.]  He  was  unable  to  state  that  any  portion 
of  the  70%  was  shipped  to  customers  which  he  named. 
[R.  106-109;  Bd.  Br.  pp.  15-16.] 

From  the  foregoing  we  believe  that  enough  has  been 
shown  to  strongly  indicate  the  unsubstantial  character  of 
the  evidence  on  which  the  Board  bottomed  its  finding  of 
jurisdiction.  That  this  evidence  was  inadmissible  is  sup- 
ported by  a  long  unbroken  line  of  cases  decided  by  this 
court  beginning  with  the  decision  of  Judge  Rudkin  in 
1933  and  in  1935  reaffirmed  by  Judge  Denman  in  Green- 
baum  V.  United  States,  80  F.  2d  113,  120.  There,  Judge 
Denman  pointed  out  that  this  court  had  followed  a  rule 
that  where  books  of  account  are  ofifered  as  evidence  against 
one  not  a  party  chargeable  with  an  interest  in  their  keep- 
ing, that  in  order  to  lay  a  foundation  for  the  admission 
of  such  evidence  it  must  be  shown  that  the  books  were 
either  the  original  entries  or  the  first  permanent  entries 
of  the  transactions.  Judge  Denman  commenting  upon  the 
testimonv  of  accountants  summarized  from  examination  of 


^Tax  reports  do  not  constitute  proof  of  their  contents.  (Zzvack  v. 
Kraiis,  133  Fed.  Supp.  929,  936;  United  States  v.  Int'l  Harvester 
Co.,  274  U.  S.  693,  703.) 
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such  books  and  records  pointed  out  that  the  human  factor, 
in  such  procedure,  required  that  such  evidence  should  not 
be  permitted  as  to  books  not  available  for  the  purpose  of 
cross-examination  and  that  such  conclusions,  in  the  ab- 
sence of  the  books,  for  the  purpose  indicated,  were  inad- 
missible as  evidence.  Judge  Denman  pointed  up  the  ab- 
sence of  testimony  that  all  of  the  pertinent  original  entries 
were  in  the  material  offered  in  evidence.  There  as  here 
the  invoice  files  preceded  journalization  and  were  neces- 
sary in  determining  the  validity  of  the  summaries,  the 
absence  of  which  made  the  summary  hearsay  and  inad- 
missible. 

Again,  in  Willipoint  Oysters  Co.  v.  Ewing,  174  F.  2d 
691,  this  court,  in  this  regard,  said: 

"As  we  held  in  Agustiu  v.  Bowles,  149  F.  2d  93, 
96,  the  rule  is  that  Svhere  voluminous  documents  are 
necessary  part  of  the  evidence  in  a  cause,  it  is  well 
settled  that  tabulations  of  these  documents  in  the 
form  of  charts,  and  schedules  may  be  introduced  for 
the  aid  of  the  trier  of  fact.  Most  courts  require  that 
the  mass  thus  summarily  testified  to,  be  placed  on 
hand  in  court  so  that  the  opposing  party  may  inspect 
them  and  use  the  material  for  cross-examination.  To 
that  rule  we  adhere." 

Again  in  a  later  case,  Gross  v.  United  States,  201  F.  2d 
780,  787  this  court  reiterated  the  above  view  and  said: 

"This  court  and  many  other  circuit  courts  of  ap- 
peal have  frequently  approved  charts,  calculations, 
tabulations  and  summaries  in  both  civil  and  criminal 
cases  w^here  such  documents  were  prepared  from  or- 
iginal records  which  were  available  for  inspection 
and  use  in  cross  examination/' 
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We  submit  that  under  the  weight  of  these  uniform 
authorities  the  Board  has  not  borne  the  burden  of  proving 
by  substantial  evidence  that  the  instant  controversy  comes 
within  the  jurisdictional  acceptation  of  the  Board.  The 
testimony  offered  by  the  General  Counsel,  under  these 
citations  was  clearly  hearsay,  uncorroborated.  As  hearsay 
it  was  under  the  ordinary  rules  of  evidence  not  admissible. 
Under  the  rule  as  laid  down  by  the  Supreme  Court  of 
the  United  States  and  this  court  in  Edison  v.  Board,  supra, 
N.  L.  R.  B.  V.  Haddock  Engineers,  Ltd.,  supra,  and  A''.  L. 
R.  B.  V.  Meat  Cutters,  supra,  such  hearsay  being  un- 
corroborated by  admissible  evidence  cannot  amount  to  sub- 
stantial evidence  sufficient  to  sustain  a  finding  of  the 
Board. 

The  Board  argues  in  its  brief  that  the  necessity  for  the 
production  of  the  supporting  records  to  the  summaries  and 
conclusionary  evidence  was  rendered  unnecessary  by  the 
ruling  of  the  Trial  Examiner  that  respondent  could  have 
access  to  these  records  at  the  respective  plants  of  the 
customer  and  if  respondent  found  any  errors  or  was 
not  permitted  inspection,  that  upon  a  proper  motion  he 
would  strike  such  evidence.  But  the  fallacy  of  that  posi- 
tion lies  in  the  fact  that  it  is  not  according  to  the  law 
as  pronounced  by  this  court  and  others.  The  position  over- 
looks the  fact  that  by  this  procedure  respondent  is  fore- 
closed from  it  right  to  cross-examine  the  witnesses  as  to 
the  documents  and  amounts.  No  provision  was  made  by 
the  Trial  Examiner  to  permit  cross-examination  after  in- 
spection. In  the  instances  where  the  witnesses  had  docu- 
ments in  court,  the  Trial  Examiner  did  not  permit  in- 
spection but  set  up  the  rule  that  the  witnesses  could  re- 
turn to  their  plants  with  the  documents  and  permit  in- 
spection there.  But  inspection  at  their  plants  would  not 
afford  respondent  any  right  of  cross-examination. 
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The  Trial  Examiner  said  he  took  this  position  that  under 
the  provisions  of  the  Taft-Hartley  Act,  which  states : 

"Any  such  proceeding-  shall,  so  far  as  practicable, 
be  conducted  in  accordance  with  the  rules  of  evidence 
applicable  in  the  district  courts  of  the  United  States 
under  the  rules  of  civil  procedure  for  the  district 
courts  of  the  United  States  adopted  by  the  Supreme 
Court  of  the  United  States  pursuant  to  the  Act  of 
June  19,  1943— (U.  S.  C.  title  28,  723-B,  723-C)." 
(Emphasis  supplied.) 

Under  this  he  ruled  that  it  would  be  "impracticable" 
to  require  these  witnesses  to  bring  in  the  supporting  books 
and  records  for  inspection  and  cross-examination,  but 
that  inspection  would  be  afforded  at  the  respective  plants 
of  the  companies  and  he  put  upon  respondent  the  burden 
of  visiting-  these  twenty-five  plants,  located  throughout 
Los  Angeles  and  Orange  counties  and  requiring  travel 
of  approximately  200  miles,  and  then  if  errors  were  de- 
tected to  bring  them  to  his  attention  by  motion  and  he 
would  strike  the  evidence.  The  Trial  Examiner  did  not 
point  out  why  it  would  be  more  "practicable"  to  require 
respondent  to  assume  such  a  burden,  and  as  we  have 
indicated  he  made  no  provision  for  cross-examination  in 
any  event.  We  submit,  that  the  Trial  Examiner  had  no 
legal  authority  to  make  such  a  ruling  and  by  denying 
the  right  of  cross-examination  to  respondent  denied  re- 
spondent a  fair  hearing  and  due  process  of  law.  The 
Trial  Examiner  obviously  was  treating  the  convenience  of 
the  witnesses  over  that  of  respondent.  But  the  word 
"practicable"    does   not   mean   practicable   to   the   parties. 

Associated  Press  v.  Emmctt,  45   Fed.   Supp.  907, 
911  (D.  C.  Cal.); 

Freedman  v    Stallings,    128  Fed.   Supp.    179,    181 
(D.  C.  N.  C); 
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In  re  Kenihvorth  Bldg.  Corp.,  105  F.  2(1  673,  676 
(C   A.   7); 

In  re  Philadelphia  &  Reading  Coal  and  Iron  Co., 
104  F.  2d  126,  127  (C.  A.  3). 

We  submit  that  in  another  respect  the  Trial  Examiner 
denied  due  process  and  arbitrarily  resolved  an  issue  against 
respondent. 

During  the  hearing,  Richard  Smith  testified  as  indi- 
cated above.  The  stenographic  transcript  of  his  testimony 
revealed  that  he  had  testified  to  the  amount  of  his  com- 
pany's exports  in  commerce  to  be  $32,415.68.  [Steno. 
Tr.  p  293.]  The  Trial  Examiner  upon  his  own  motion 
issued  an  order  to  show  cause  why  this  figure  should  not 
be  corrected  to  accord  with  the  notes  he  had  taken  dur- 
ing the  hearing.  In  response  the  General  Counsel,  without 
consultation  with  respondent  obtained  an  affidavit  from 
Smith  [R.  8-9]  and  without  serving  a  copy  on  respondent 
filed  this  affidavit  with  the  Trial  Examiner  who  then 
without  further  consultation,  as  to  the  filing  of  the  docu- 
ment or  the  failure  to  have  it  served  on  respondent,  found 
that  his  note  was  right  and  in  his  Intermediate  Report 
ordered  the  transcript  to  be  corrected  to  show  the  figure 
$324,015.68  to  which  procedure  and  finding  respondent 
duly  excepted.  At  no  time  prior  to  the  receipt  of  the  Trial 
Examiner's  Intermediate  Report  did  respondent  have  any 
knowledge  that  the  General  Counsel  had  filed  an  affidavit 
of  Smith  and  it  was  not  until  the  printed  record  of  these 
proceedings  was  given  to  respondent  did  it  have  access 
to  the  affidavit  or  the  contents  thereof. 

The  Board  argues  that  this  procedure  is  approved  by 
the  Board's  rules  and  regulations  which  require  the  Trial 
Examiner   to   see   that   the    facts    are    clearly   and    fully 
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developed.  But  of  course  this  has  reference  to  the  Trial 
Examiner's  conduct  at  the  time  of  the  hearing  and  not 
ex  parte  action  on  his  part  to  supplement  the  record.  The 
Board  also  raises  the  question  that  respondent  failed  to 
challenge  the  accuracy  of  the  affidavit.  Of  course  this 
was  impossible  because  respondent  had  no  access  to  the 
affidavit  or  its  contents.  The  affidavit,  not  subject  to  cross- 
examination  was  given  full  credence  by  the  Trial  Ex- 
aminer without  knowledge  being  imparted  to  respondent 
of  his  doing  so,  at  least  before  his  comments  appeared  in 
the  Intermediate  Report.  That  this  conduct  was  highly 
prejudicial  to  respondent  is  indicated  by  the  fact  that  had 
not  this  questionable  and  unwarranted  action  been  taken 
by  the  Trial  Examiner  the  sum  of  $30,028.40  would  have 
been  removed  from  the  sum  of  the  purchases  and  thus 
rendered  that  sum  less  than  the  requisite  $200,000.00. 
Aside  from  this  improper  conduct  of  the  Trial  Examiner 
the  purported  affidavit  of  Smith  does  not  sustain  the  con- 
clusions of  the  Trial  Examiner  because  Smith,  in  his 
affidavit  states  that  he  has  no  recollection  of  the  exact 
amount  to  which  he  testified  at  the  hearing  [R.  8-9],  that 
since  being  asked  to  make  the  affidavit  he  had  consulted 
"the  summary"  to  which  he  referred  in  his  testimony  and 
find  that  the  figure  there  is  $324,015.68.  [R.  9.]  The 
Trial  Examiner,  without  affording  respondent  knowledge 
of  this  affidavit,  or  providing  for  cross-examination  admits 
an  exhibit  which  he  had  previously  excluded  on  the  objec- 
tion of  respondent.  From  this  he  concludes  that  the 
stenographic  transcript  is  wrong  and  orders  it  corrected  to 
confirm  to  his  notes  and  the  conclusionary  statements  of 
Smith's  affidavit.     [R.   13-15.] 

We  submit  that  this  was  highly  improper  and  denied  to 
respondent  the  due  process  of  law  required  and  hence  his 
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correction  of  the  record  was  unwarranted  and  the  con- 
clusions reached  by  him  and  approved  by  the  Board,  in 
this  respect,  are  void. 

The  proceeding  further  fails  to  comply  with  the  requi- 
sites of  due  process  in  that  the  complaint  was  not  signed 
by  the  Regional  Director  as  the  rules  and  regulations  of 
the  Board  require.  The  signature  of  the  Regional  Di- 
rector was  placed  there  by  a  person  other  than  that  officer 
without  any  order  of  the  Board  having  been  issued  author- 
izing the  same.  Under  the  Board  rules,  the  "Regional 
Director  means  the  agent  designated  by  the  Board  as 
regional  director  for  a  particular  region."  (Rules  and 
Regs.,  series  6  as  amended,  p.  1.)  Under  the  rules  only 
the  Regional  Director  designated  by  the  Board  has  author- 
ity to  issue  and  signed  complaints.  (Bd.  Rules  and  Regs, 
supra,  Sec.  102.15,  p.  4.)  Consequently  any  agent  not 
designated  by  the  Board  as  regional  director  has  no  author- 
ity to  issue  or  sign  a  complaint  even  though  that  person 
signs  the  name  of  the  designated  regional  director.  For  this 
reason  the  complaint  issued  in  this  matter  was  invalid 
and  all  proceedings  thereunder  are  a  nullity. 

It  is  submitted  that  the  Board's  jurisdictional  conclu- 
sions are  not  supported  by  substantial  evidence  and  that 
respondent  has  been  denied  the  requisite  due  process  of 
law  and  the  case  should  be  dismissed  in  its  entirety.^ 


''Petitioner  relies  on  A^.  L.  R.  B.  v.  Stoller,  207  F.  2d  305.  307,  as 
being  authority  for  the  proposition  that  it  is  for  the  Board  not  the 
court  to  determine  whether  jurisdiction  should  be  exercised.  The 
court,  however,  in  that  case  emphasized,  that  in  any  event  the 
Board's  finding  with  respect  to  jurisdiction  must  be  supported  by 
substantial  evidence  on  the  record  considered  as  a  whole.  Here, 
the  Board  restricted  its  exercise  of  jurisdiction  to  a  limited  set  of 
circumstances.  The  case  was  heard  and  the  Board  decided  juris- 
diction on  the  basis  that  customers  of  Jones  who  were  themselves 
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II. 
There  Is  No  Substantial  Evidence  to  Support  a  Con- 
clusion That  Respondent  Union  Has  Committed 
Unfair  Labor  Practices  as  Alleged. 

On  the  merits,  the  complaint  alleged  and  the  Board 
found  that  respondent  union  had  caused  the  employer, 
W.  B.  Jones  Lumber  Company  to  discharge  Donald  Tooze 
in  violation  of  Section  8(b)(2)  of  the  National  Labor 
Relations  Act,  and  that  respondent  union  had  refused  to 
give  a  clearance  to  Tooze  because  he  was  not  a  member 
in  good  standing  with  respondent  union. 

The  evidence  in  this  regard  was  that  a  John  Matzko 
demanded  the  discharge  of  Tooze  under  a  threat  of  picket- 
ing and  that  the  employer  acceded  to  the  demand  and  effect 
the  termination  of  Mr.  Tooze. 

Tooze  at  the  time,  had  been  suspended  from  membership 
by  a  sister  local  of  respondent  union  for  an  infraction 
of  the  constitution  and  by-laws  of  respondent's  Interna- 
tional Union.  Tooze  was  duly  tried,  was  found  guilty  and 
declined  to  appeal  his  conviction  as  provided  in  that  con- 
stitution. After  his  trial,  he  ceased  paying  his  dues  into 
the  union. 

When  Tooze  arrived  in  Los  Angeles  in  July  or  August 
of  1954,  he  was  in  arrears  in  his  dues  payments  for  five 
or  six  months. 


engaged  in  commerce  had  purchased  $200,000  of  materials  from 
Jones.  A  failure  to  show,  by  substantial  evidence  both  of  these 
contingencies,  by  the  Board's  own  standards  creates  a  condition  over 
which  the  Board  has  publicly  stated  it  would  not  take  jurisdiction. 
Petitioner's  argument  based  on  the  Stoller  has  no  application,  be- 
cause the  court  is  concerned  only  as  to  whether  the  findings  were 
supported  by  substantial  evidence  not  what  the  Board  might  have 
held  had  the  theory  and  proof  been  otherwise. 
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After  he  was  discharged,  he  made  an  abortive  attempt 
to  proffer  dues  payments,  not  to  the  local  union  to  which 
he  owed  the  dues  but  to  respondent  union  which  had  no 
authority  to  receive  them.  Tooze  admittedly  was  being 
counseled  by  a  rival  union  whose  competition  was  detri- 
mental to  the  welfare  of  the  Carpenters'  union.  In 
furtherance  of  these  attempts  to  undermine  respondent 
and  to  upset  the  disciplinary  action  taken  against  him,  he 
arranged  a  series  of  events  which  were  made  to  appear 
that  his  discharge  was  caused  by  the  respondent,  when  in 
fact  his  own  conduct  was  the  reason  of  his  termination, 
as  for  example  his  attempt  to  pay  his  back  dues  to  a  local 
which  had  no  authority  to  receive  them.  He  knew  that 
in  so  doing  he  was  acting  improperly  in  an  effort  to 
escape  the  result  of  his  wrong  doings  in  the  sister  local. 

In  reaching  its  decision  that  respondent  union  had  vio- 
lated the  act,  the  Trial  Examiner  and  the  Board  utilized 
evidence  admitted  solely  against  the  company  and  which 
the  trial  examiner  ruled  would  not  be  taken  as  against 
the  respondent  imion  [R.  112,  113,  114,  133-138,  150-151, 
152],  to  find  that  respondent  union  had  committed  the 
unfair  labor  practice  alleged. ^° 

We  submit  that  fairly  considered  the  Board's  evidence 
does  not  meet  the  standards  of  proof  to  sustain  the  con- 
clusion that  respondent  union  had  committed  the  unfair 
labor  practices  as  alleged  and  found. 


^"While  the  Jones  Company  was  a  respondent  below  and  the 
Board  issued  its  order  against  the  company  as  well  as  respondent 
union,  and  filed  the  instant  petition  against  the  company  as  well  as 
the  union,  the  Board  in  its  brief  before  this  court  withdraws  its 
request  for  enforcement  of  the  order  against  the  company  because 
the  company  is  willing  to  comply  with  the  order.  This  however, 
does  not  excuse  the  use  of  evidence  admitted  solely  against  the  com- 
pany to  be  used  against  respondent  union  and  the  basic  findings  of 
violation  supported  by  such  evidence  must  fail  for  want  of  sub- 
stantiality and  as  an  infringement  on  due  process. 
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Conclusion. 

For  the  reasons  heretofore  advanced  it  follows  that  the 
petition  for  enforcement  of  the  Board's  order  must  be 
denied  and  an  order  entered  setting  aside  the  Board's 
Decision  and  Order  in  full. 

Respectfully  submitted, 
Arthur  Garrett, 
James  M.  Nicoson, 
Attorneys  for  Respondent  Union. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  15172 
National  Labok  Relations  Board,  petitioner 

V. 

W.  B.  Jones  Lumber  Company,  Inc.,  and  Lumber  and 
Sawmill  Workers'  Union,  Local  2288,  AFL,  re- 
spondents 


ON   PETITION  FOB   ENFORCEMENT    OF   AN    ORDER    OF    THE 
NATIONAL  LABOR  RELATIONS  BOARD 


REPLY  BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS 

BOARD 

This  reply  brief  will  deal  with  certain  inaccuracies  in 
the  Union's  brief  and  with  several  contentions  which  are 
there  raised  for  the  first  time. 

1.  The  Union's  principal  contention  is  that  the  evi- 
dence adduced  to  show  the  interstate  sales  of  several 
of  the  customers  of  Jones  Lumber  Company  should  be 
disregarded,  and  that  the  aggregate  of  the  sales  made 
by  Jones  Lumber  to  its  remaining  customers  is  below 
the  $200,000  figure  required  by  the  Board's  jurisdic- 
tional standards,  discussed  in  our  main  brief  at  page  7. 
The  Union's  position  appears  to  be  that  in  seeking  to 

(1) 


establish  the  amount  of  the  interstate  sales  of  eight  such 
customers,  the  General  Counsel  failed  to  adhere  to  the 
rule  that  where  summaries,  tabulations,  charts  or  sched- 
ules of  financial  records  are  sought  to  be  introduced  as 
evidence  of  the  data  contained  therein,  the  original  rec- 
ords must  be  made  available  f  oi^  inspection  and  use  in 
cross-examination.  This  contention  is  without  merit 
since  the  Board's  findings  (R.  17)  ^  respecting  the  in- 
terstate sales  of  the  eight  customers  were  based,  not  on 
naked  hearsay  memoranda,  but  upon  sworn  testimony 
of  witnesses  available  for  cross-examination,  and  the 
Union  had  access  to  the  books  andl  records  supporting 
the  documents  used  by  such  witnesses  while  testifying. 
Thus  William  Merrill,  secretary-treasurer  of  Sprague 
Engineering  Co.,  testified  that  he  had  "knowledge"  that 
his  company's  sales  for  the  fiscal  year  ending  September 
30,  1954,  were  approximately  $5,600,000,  that  10% 
thereof  involved  sales  to  customers  in  "  [pjractically 
every  state  in  the  United  States"  (R.  103-105).^  George 
C.  Fee,  administrative  assistant  to  the  general  manager 
of  Johnson  Pump  Co.,  testified,  on  the  basis  of  his  per- 
sonal review  of  invoices  which  he  had  brought  to  the 


^  Reference  to  portions  of  the  printed  record  are  designated  "R." 
Occasional  references  to  the  typewritten  stenographic  transcript  of 
testimony,  certified  as  part  of  the  record  herein,  are  designated 

-  Merrill  stated  that  because  they  were  his  only  copies,  he  pre- 
ferred not  to  surrender  custody  of  company  records  which  he  had 
brought  with  him  to  substantiate  G.C.  Exhibit  3  (R.  217),  showing 
his  company's  purchases  from  Jones  Lumber  Co.  (see  our  main 
brief,  pp.  15-16,  R.  108-109).  He  added,  however,  that  both  the 
purchase  and  sales  records  would  be  available  for  examination  by 
the  Union  at  his  company's  offices  in  Gardena,  California,  thirteen 
miles  away  from  Los  Angeles,  where  the  hearing  was  being  held 
(ibid.). 


hearing,  that  his  company's  interstate  sales  exceeded 
$50,000  (R.  171-175) .'  Robert  H.  Lancaster,  OfSce  Man- 
ager of  Wolf  Range  Manufacturing  Company,  using 
duplicate  California  sales  tax  returns  prepared  by  an 
employee  under  his  supervision  (R.  184-185),^  testified 
that  his  company's  out-of-state  sales  amounted  to  $55,- 
729.61  for  a  single  three-month  period  in  1954  (R.  186- 
187).  Roy  Frederickson,  chief  accountant  for  Ham- 
mond Manufacturing  Co.,  using  California  sales  tax 
returns  which  he  had  personally  prepared,'^  testified  that 
for  the  fourth  quarter  of  1954,  his  company's  sales  to 
out-of-state  customers  (exclusive  of  the  United  States 
Government)  amounted  to  $444,325.45  (R.  192-193). 
Richard  Smith,  office  manager  of  Mississippi  Glass  Co., 
using  a  summary  vrhich  he  had  personally  prepared 


•^Contrary  to  the  Union's  contention  (Brief,  pp.  9,  18),  Fee  did 
not  decline  to  "leave  the  invoices  and  binders  for  inspection  of  re- 
spondent" and  did  not  refuse  "to  permit  the  records  to  be  inspected 
or  used  for  cross-examination."  The  record  shows  that  in  response 
to  an  inquiry  by  the  Trial  Examiner,  Fee  stated  that  he  could  see 
no  reason  why  there  would  be  any  objection  to  leaving  some  of  the 
records  at  the  hearing  for  two  or  three  days,  but  preferred  to  obtain 
company  permission  to  do  so  (R.  171).  The  hearing  was  then  re- 
cessed to  permit  examination  of  the  records  by  Union  counsel,  who 
thereafter  used  them  in  his  cross-examination  (R.  173-175,  Tr. 
252).  Finally,  the  evidence  shows  that  with  the  Union's  consent, 
the  Trial  Examiner  ruled  that  the  records  would  remain  in  the 
custody  of  counsel  for  the  General  Counsel  from  May  25  to  May 
27,  1955,  subject  to  examination  by  the  Union  (see  our  main  brief 
to  this  Court,  pp.  17-18). 

^  These  returns  were  submitted  for  examination  to  Union  counsel 
(R.  179),  who  used  them  during  his  cross-examination  of  Lancaster 
(Tr.  274).  The  latter  stated  that  he  "could  produce  the  files  con- 
taining the  invoice  copies"  of  this  company's  1954  out-of-state 
sales,  but  was  not  requested  to  do  so  (ibid.). 

^Counsel  for  the  Union  examined  such  returns  (R.  192),  and 
stated  on  the  record  that  he  was  "not  going  to  object  to  the  docu- 
ment" (R.  193). 


from  data  in  his  company's  files,^  testified  that  the  com- 
pany's 1954  sales  to  out-of-state  customers  totaled  $324,- 
015.68  (R.  195-196). "^  Capitola  Fierke,  office  manager 
of  Southern  Heater  Corp.,  testifying  from  a  summary 
of  sales  invoices  prepared  at  her  request  by  an  employee 
under  her  supervision,^  stated  that  Southern's  1954  sales 
to  out-of-state  customers  amounted  to  $1,799,875.00  (E. 
205-206).  Harry  McCully,  president  of  C  &  M  Manu- 
facturing Co.,  on  the  basis  of  his  "own  knowledge"  and 
"apart"  from  company  records,  testified  that  approxi- 
mately 50%  of  his  company's  1954  sales,  totaling  $1,- 
300,000.00,  involved  out-of-state  customers  (R.  208-209, 
Tr.  317).^  Robert  Morse,  treasurer  of  Morris  D.  Kirk 


^  This  summary  was  admitted  into  evidence  for  a  limited  purpose 
(see  our  main  brief,  pp.  9-10).  Smith  stated  that  if  counsel  so 
desired,  they  would  be  permitted  to  examine  the  original  invoices 
from  which  the  summary  was  prepared  (R.  196).  Smith's  office 
is  in  Fullerton,  California,  26  miles  from  Los  Angeles  (R.  194). 

■^  In  an  affidavit  submitted  to  the  Trial  Examiner,  Smith  stated 
that  although  he  had  "no  present  recollection  of  the  exact  amount 
to  which  I  testified,"  he  had  "checked  the  office  copy  of  the  sum- 
mary to  which  I  referred  in  my  testimony  and  I  find  thereon  that 
the  figure  to  which  I  testified  is  $324,015.68,"  which  "is  the  correct 
amount"  (R.  8-9).  The  Union's  claim  (Brief,  pp.  23-24)  that  it 
had  no  access  to  the  affidavit  is  without  foundation.  After  the  In- 
termediate Report  gave  the  Union  notice  of  the  existence  of  the 
affidavit,  (R.  13-15  n.  1),  the  Union  was  in  a  position  to  request  a 
copy  of  the  original  affidavit,  which  was  in  the  official  files  of  the 
Board  and  open  to  inspection.  The  Union  made  no  attempt  to 
inform  itself  of  the  contents  of  the  affidavit,  to  file  a  rebuttal  af- 
fidavit, or  to  ask  for  a  reopening  of  the  hearing  in  order  to  cross- 
examine  Smith. 

^  The  summary  was  exhibited  to  Union  counsel  for  examination, 
and  Fierke  stated  that  there  would  be  no  objection  if  any  party  to 
the  proceeding  went  to  her  office  to  examine  the  invoices  (R.  204- 
205).  Fierke's  office  is  in  Compton,  California,  12  miles  from  Los 
Angeles   (R.  200). 

'^  The  Union's  objection  to  McCully's  testimony  is  barred  by  Sec- 
tion 10(e)  of  the  Act.  This  objection  was  not  made  in  the  Union's 
brief  in  support  of  exceptions,  and  its  exceptions  contained  only 


&  Sons,  stated  that  his  company  ships  goods  to  "the 
eleven  western  states  and  Alaska  and  Hawaii,  and  the 
Philippine  Islands" ;  and  testif.ying  from  a  few  invoices 
of  out-of-state  shipments  which  he  had  selected  and 
from  an  adding  machine  tape,^°  stated  that  the  aggregate 
of  the  invoices  amounted  to  $52,719.72  (R.  213-214). 

The  foregoing  witnesses  were  cross-examined  at 
length  by  the  Union.  Moreover,  as  shown  in  our  main 
brief  (p.  8),  although  the  Trial  Examiner  advised  the 
Union  that  he  would  strike  their  testimony  if  the  ''union 
has  any  difficulty  in  verifying  any  of  the  information 
from  the  records"  of  the  witnesses  (R.  215),  the  Union 
has  neither  claimed  nor  shown  that  it  was  denied  access 
to  such  records  or  that  any  of  the  witnesses'  testimony 
was  inaccurate.  We  accordingly  submit  that  the  evi- 
dence objected  to  was  no  less  substantial  than  that  which 
this  Court  accepted  in  N.L.R.B.  v.  J.  B.  Cantrall  Co., 
201  F.  2d  853,  855,  certiorari  denied  345  U.S.  996.'' 

2.  The  record  shows  that  William  G.  Braley,  credit 
manager  of  Jones  Lumber  Co.,  gave  uncontradicted  tes- 
timony establishing  that  the  sales  made  by  his  company 
to  customers  with  interstate  sales  above  $50,000  ex- 
ceeded $200,000  in  1954  (see  our  main  brief,  p.  2) .    Con- 

"a  general  objection  which  did  not  apprise  the  Board  that  [the 
Union]  intended  to  press  the  question  now  presented."  Marshall 
Field  &  Co.  v.  N.L.R.B.,  318  U.S.  253,  255;  N.L.R.B.  v.  Pinkertons 
National  Detective  Agency,  202  F.  2d  230,  233  (C.A.  9). 

^^  These  documents  were  examined  by  Union  counsel,  who  stipu- 
lated that  the  tape  contained  a  correct  total  of  the  figures  thereon 
(R.  214-215). 

"  Since  the  aggregate  sales  made  by  Jones  Lumber  to  customers 
with  interstate  sales  above  $50,000  exceeded  by  $10,912.57  the 
$200,000  figure  provided  in  the  Board's  jurisdictional  requirements, 
the  sales  to  some  of  these  customers  may  be  disregarded  without 
impairing  the  propriety  of  the  Board's  findings. 


trary  to  the  Union's  assertion  (Br.  p.  17,  n.  6),  tlie  fact 
that  such  customers  did  not  give  evidence  corroborat- 
ing the  sales  to  them  does  not  convert  such  competent 
testimony  into  hearsay.  Moreover,  this  contention  was 
not  raised  before  the  Board  and  hence  is  not  properly 
before  this  Court.  Section  10(e)  and  cases  cited  at  pp. 
4-5,  n.  9,  supra. 

3.  For  the  first  time  in  this  litigation,  the  Union  (Br. 
25)  attacks  the  validity  of  the  complaint  on  the  ground 
that  it  was  not  si.ejned  by  the  regional  director,  as  re- 
quired by  the  Board's  rules.  Under  Section  10(e)  of 
the  Act,  this  contention  is  not  properly  before  the  Court. 
Moreover,  the  Union  has  submitted  no  evidence  to  show 
that  the  signature  on  the  face  of  the  complaint  was  not 
that  of  the  acting  regional  director.  In  addition,  the 
Board's  rules  provide  only  that  the  director  shall  "is- 
sue" a  complaint.  NLRB  Rules  and  Regulations,  Series 
6,  Sec.  102.15.  The  Union  has  not  shown  that  someone 
other  than  the  acting  director  issued  the  complaint.  In 
the  absence  of  such  a  showing,  "we  must  assume  that 
the  law  has  been  complied  with."  N.L.R.B.  v,  Wiltse, 
188  F.  2d  917,  920  (C.A.  6),  certiorari  denied,  342  U.S. 
859;  See  also  OUn  Industries  v.  N.L.R.B.,  192  F.  2d  799 
(C.A.  5),  certiorari  denied,  343  U.S.  919,  and  the  cases 
there  cited. 

4.  Finally,  there  is  no  merit  to  the  Union's  conten- 
tion (Br.,  p.  27)  that  the  Board  based  its  unfair  labor 
practice  finding  (i.e.,  that  the  Union  unlawfully  caused 
Jones  Lumber  Company  to  discharge  Employee  Tooze 
because  he  was  not  a  member  of  the  Union)  upon  evi- 
dence admitted  into  the  record  solely  against  Jones 
Lumber  Company.  The  critical  fact  establishing  the 
unfair  labor  practice  is  that,  according  to  the  undis- 
puted testimony  of  Hardy,  the  yard  superintendent  for 


Jones  Lumber,  Assistant  Business  Agent  Matko  told  him 
that  Tooze  was  not  a  member  of  the  Union  and  could  not 
continue  working  (R.  111-112).  Such  competent  testi- 
mony was  properly  admitted  hy  the  Trial  Examiner 
(R.  112),  and  constitutes  substantial  evidence  support- 
ing the  Board's  finding  (see  our  main  brief,  pp.  12-13). 

CONCLUSION 

For  the  reasons  stated  herein  and  in  our  main  brief, 
it  is  respectfully  submitted  that  a  decree  should  be  is- 
sued enforcing  the  Board's  order  in  full. 

Kenneth  C.  McGuiness, 

General  Counsel, 
Stephen]  Leonard, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Frederick  U.  Reel, 
Maurice  Alexandre, 

Attorneys, 
National  Labor  Relations  Board. 
February  1957. 
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No.  15173. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Gabriel  T.  Martinez  and  Theresa  Martha  Martinez, 

Appellants, 
vs. 
United  States  of  America, 

Appellee. 


APPELLEE'S   BRIEF. 


I. 
JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  CaHfornia, 
which  adjudged  appellants  to  be  guilty  of  certain  counts 
of  an  indictment  (see  Statement  of  Case,  below),  which 
indictment  was  brought  under  the  provisions  of  Section 
371  of  Title  18  and  Section  174  of  Title  21,  United 
States  Code  [R.  43-52]. 

The  violations  are  alleged  to  have  occurred  in  Los  An- 
geles County,  California,  within  the  Central  Division  of 
the  Southern  District  of  CaHfornia  [R.  3-6]. 

The  jurisdiction  of  the  District  Court  is  based  upon 
Section  3231,  of  Title  18,  United  States  Code.  This  court 
has  jurisdiction  to  entertain  this  appeal  and  to  review  the 


— 2— 

proceedings  leading  to  said  judgment  by  reason  of  the 
provisions  of  Sections  1291  and  1294  of  Title  28,  United 
States  Code. 

II. 

STATEMENT  OF  THE  CASE. 

An  indictment  in  five  counts  was  filed  on  March  21, 
1956  [R.  6],  essentially  charging  the  appellants  and  others 
in  the  first  four  counts  as  follows: 

Count  I,  from  August  1,  1955  until  the  return  of  the 
indictment  both  appellants,  Cesario  Gavaldon,  Joel  Her- 
nandez and  Luis  Campos  conspired  together  to  receive, 
conceal,  transport  and  sell  narcotics. 

Count  II,  on  February  27,  1956,  appellant  Gabriel  T. 
Martinez  and  said  Gavaldon  and  Hernandez  received,  con- 
cealed and  transported  204  grains  of  heroin. 

Count  III,  on  February  27,  1956,  appellant  Gabriel  T. 
Martinez  and  said  Gavaldon  and  Hernandez  sold  204 
grains  of  heroin  to  Jack  C.  Howe. 

Count  IV,  on  February  27,  1956,  both  appellants  re- 
ceived and  concealed  32  grains  of  heroin  [R.  3-6]. 

The  fifth  count  of  the  indictment  was  dismissed  on 
motion  of  the  Government  [R.  29,  34]. 

All  defendants  below  initially  pleaded  not  guilty  [R. 
8-9] ;  Hernandez  later  changing  his  plea  to  guilty  under 
Counts  Two  and  Three  [R.  30]. 

After  plea  but  prior  to  trial  appellants  moved  for  the 
return  of  certain  property  and  its  suppression  as  evidence 
[R.  9-12],  which  motion  was  opposed  by  the  Government 
[R.  13-28]  and  after  a  hearing  thereon  said  motion  was 
denied  by  the  trial  court  [R.  29,  33]. 
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Trial  commenced  May  22,  1956  [R.  30,  57]  and  re- 
sulted in  a  verdict  of  guilty  against  all  of  the  defendants, 
including  appellants,  as  to  each  of  the  counts  in  which 
they  were  charged  [R.  41-43].  Appellants  had  moved  for 
judgment  of  acquittal  at  the  close  of  the  Government's 
case  in  chief  and  at  the  close  of  all  the  evidence  [R.  37, 
40] ;  they  also  renewed  their  motion  to  suppress  evidence 
[R.  40]. 

Judgment  was  entered  on  June  11,  1956  [R.  43-52]. 
Notice  of  appeal  was  filed  June  19,  1956  [R.  53-56]. 

III. 
STATEMENT  OF  FACTS. 

Jack  Charles  Howe,  who  is  a  sporadic  user  of  heroin, 
frequently  purchased  such  narcotics  in  the  vicinity  of 
Temple  and  Alvarado  Streets,  Los  Angeles,  during  the 
months  of  October  through  December  of  1955  [R.  95- 
96].  It  was  here  that  he  first  met  the  defendant  Her- 
nandez [R.  70-71,  94]  and  was  able  to  make  a  purchase 
of  heroin  from  him  [R.  97].  Howe  also  had  appellant 
Gabriel  T.  Martinez  pointed  out  to  him  at  this  location 
and  thereafter  saw  Martinez  several  times  in  this  vicinity 
[R.  70,  93-94].  Gabriel  was  known  to  Howe  and  others 
as  ''Velli"  [R.  77-\. 

In  November  1955,  appellants  Gabriel  T.  Martinez  and 
Theresa  Martha  Martinez  had  jointly  purchased  a  house 
at  3040  Atwater  Street,  Los  Angeles,  paying  $6,000.00 
cash  as  the  down  payment  [R.  59-62]  and  each  making 
payments  on  the  note  for  the  balance  [R.  62].  Apparently 
possession  of  these  premises  was  given  to  the  appellants 
Martinez  in  December,  1955  or  January  1956  [R.  60]. 
Appellants  were  known  to  be  co-occupants  of  the  premises 
thereafter. 


In  January  1956,  Howe's  method  and  place  of  securing 
narcotics  shifted  to  the  immediate  vicinity  of  the  3040 
Atwater  Street  premises  [R.  97].  On  five  separate  occa- 
sions commencing  in  January  1956,  at  intervals  between 
four  or  five  days  and  a  week  and  ending  on  February  27, 
1956,  Howe  made  purchases  of  heroin  in  this  area  [First 
Transaction:  R.  72-79,  108-115;  Second:  R.  80-83,  118- 
122;  Third:  R.  83-86;  Fourth:  R.  87-88,  126-127;  Fifth: 
R.  89-92]. 

In  each  instance,  Howe  first  contacted  defendant  Her- 
nandez at  Hernandez's  home  on  Boylston  Street  [R.  98], 
then,  sometimes  in  company  with  others,  Howe  and  Her- 
nandez would  drive  to  a  point  near  an  ice  cream  stand 
near  the  Atwater  home  of  the  appellants  and  park  [R. 
75-76,  80,  84,  87].  In  each  instance  defendant  Hernan- 
dez made  a  telephone  call  from  a  booth  nearby  [R.  76,  80, 
84,  87,  90],  and  minutes  later  a  person  would  leave  the 
house  at  3040  Atwater  Street  and  join  Howe  and  Her- 
nandez, delivering  a  quantity  of  heroin  [R.  78-79,  82- 
83,  86]. 

On  the  first,  third  and  fourth  such  occasions,  it  was 
appellant  Gabriel  T.  Martinez  who  came  out  of  the  3040 
Atwater  Street  premises  to  deliver  the  heroin  [R.  76-77 , 
84-85,  88].  On  the  second  and  fifth  such  occasions  it 
was  the  defendant  Gavaldon  who  left  said  premises  to 
make  the  delivery  [R.  81,  90-91]. 

On  the  fourth  such  occasion  of  Howe's  purchasing 
heroin,  appellant  Gabriel  T.  Martinez,  who  left  the  house 
and  delivered  the  narcotics,  was  accompanied  part  way  by 
the  defendant  Campos.  Campos  and  Gabriel  left  the 
house  together  and  Campos  was  seen  to  look  up  and  down 
the  street  several  times  [Tr.  87,  126-127].  It  was  on  this 
occasion  that  appellant  Gabriel  stated  to  Hernandez  that 
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he  could  supply  as  much  "junk"  as  wanted  and  at  any  time 
[R.  88].  There  had  been  other  conversations  between 
Howe  and  Hernandez  wherein  Hernandez  stated  he  could 
get  any  amounts  of  heroin  Howe  wanted  at  "Velli's"  [R. 
91]. 

Prior  to  the  fifth  such  transaction,  Howe  testified  he 
had  made  a  full  disclosure  of  all  the  details  of  the  fore- 
going to  Agents  Jones  and  Gullon  of  the  Bureau  of  Nar- 
cotics [R.  89].  Howe  then  entered  into  the  fifth  trans- 
action while  being  observed  by  Jones  and  Gullon  [R.  89- 
91]. 

Agents  Jones  and  Gullon  of  the  Los  Angeles  Office  of 
the  Bureau  of  Narcotics  after  being  informed  of  the  de- 
tails of  Howe's  activities  in  purchasing  heroin  from  Her- 
nandez, Gavaldon  and  Gabriel  T.  Martinez  [R.  129]  as 
set  forth  above,  requested  Howe  to  make  another  purchase 
[R.  129].  On  February  27,  1956,  Howe  was  supplied 
with  $140  for  such  purchase  and  the  serial  numbers  of  the 
bills  were  recorded  [R.  129] ;  thereafter,  Howe  met  Her- 
nandez at  the  latter's  home  [R.  130,  172]  and  they  pro- 
ceeded to  the  ice  cream  stand  at  Fletcher  and  Atwater, 
arriving  there  at  approximately  2  P.  M.,  after  Jones  and 
Gullon  had  located  themselves  in  that  area  [R.  130-134]. 

Hernandez  bought  some  ice  cream,  made  a  phone  call 
from  a  nearby  booth  [R.  174]  and  then  proceeded  down 
Atwater  [R.  134].  Gavaldon  left  the  premises  at  3040 
Atwater,  crossed  the  street  and  met  him  [R.  135,  175]. 
Currency  was  exchanged;  (on  a  subsequent  search  Her- 
nandez was  found  with  $20.00  and  Gavaldon  with  $120.00 
of  the  original  $140.00  given  to  Howe  by  the  officers  [R. 
167,  185]).  As  Agent  Gullon  approached,  Gavaldon 
threw  down  a  package  which  was  retrieved  by  Jones  [R. 
136,  175]. 


Gavaldon  and  Hernandez  were  arrested  [R.  136,  175] 
and  at  that  point  spoke  to  each  other  in  Spanish  [R.  136- 
137],  a  language  understood  by  Agent  Gullon  [R.  177]. 
Their  conversation  was  in  essence  as  follows:  Hernandez 
asked  what  happened  to  the  package;  Gavaldon  said  he 
threw  it  away;  Hernandez  asked  if  anything  happened, 
would  Velli  take  care  of  it;  Gavaldon  stated  there  was 
nothing  to  worry  about,  that  Velli  was  waiting  for  the 
money  at  the  house ^  and  if  he  didn't  show  up  at  any  time, 
that  Velli  knew  what  to  do  and  would  take  care  of  every- 
thing [R.  177-178].     (Emphasis  added.) 

A  field  test  was  made  immediately  on  the  contents  of 
the  package  which  Gavaldon  had  thrown  down  and  it  was 
found  by  the  officers  to  be  a  derivative  of  opium  [R.  150- 
151,  176].  The  situation  as  it  was  then  known  to  the 
officers  was  discussed  and  they  determined  to  make  an 
immediate  arrest  of  appellant  Gabriel  T.  Martinez  whom 
they  believed  to  be  in  the  premises  at  3040  Atwater  Street 
[R.  154,  178]. 

Jones  went  to  the  front  door  and  Gullon  to  the  back 
door,  each  identified  himself  as  a  federal  narcotics  agent 
and  demanded  admittance  [R.  138,  179].  At  the  same 
time  both  officers  heard  noises  of  moving  furniture,  shuf- 
fling and  running  feet,  coming  from  inside  the  house 
[R.  139,  180].  Jones  immediately  began  to  break  in  and 
was  the  first  to  enter  [R.  199].  Gullon,  while  in  the 
course  of  identifying  himself  and  demanding  admittance, 
observed  the  appellant  Theresa  Martha  Martinez  locking 
the  door  which  was  between  them.  He  immediately 
forced  an  entrance,  kicking  in  the  door  [R.  179-180,  198]. 

Jones,  after  entering,  found  himself  in  the  living  room, 
with  bedrooms  to  his  left,  and  the  kitchen  toward  the  rear 
of  the  house  [R.  140].     As  he  moved  toward  the  second 
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bedroom,  Campos,  whom  he  recognized  from  a  descrip- 
tion furnished  by  Howe,  ran  out  of  the  bedroom  "full  tilt" 
into  him  [R.  140-141],  Campos  then  turned  and  ran  back 
into  this  bedroom.  Jones  shouted  that  he  was  a  federal 
narcotic  agent,  that  Campos  was  under  arrest,  and  fol- 
lowed into  the  bedroom  [R.  141].  A  second  man  was 
climbing  out  of  the  bedroom  window  and  Campos  started 
to  follow.  Jones  fired  a  warning  shot  low  and  to  the  left 
of  the  window,  while  ordering  the  men  to  halt,  and  then 
he  grabbed  Campos  by  the  legs  in  an  effort  to  hold  on  to 
him,  but  Campos  kicked  free  and  went  on  outside  [R. 
141-142].  When  Jones  looked  out  the  window  he  was 
fired  on  by  the  other  man,  one  of  the  shots  striking  Jones 
in  the  hand  [R.  143].  Jones  fired  another  shot  over  the 
head  of  Campos,  as  he  fled  towards  the  street  between 
the  adjacent  houses,  and  Jones  continued  to  call  upon 
Campos  to  halt.  A  third  shot  hit  Campos  in  the  but- 
tocks as  he  reached  the  front  of  the  house  and  he  fell  on 
the  front  lawn  [R.  143].  Jones  left  the  house  by  the 
window  and  gave  chase  after  the  other  man,  but  was 
unable  to  catch  him  [R.  144]. 

In  the  meantime,  Gullon,  who  had  entered  by  the  rear 
door,  made  a  quick  search  of  the  premises  for  appellant 
Gabriel  T.  Martinez,  but  found  no  one  in  the  house  ex- 
cept appellant  Theresa  Martha  Martinez  [R.  180,  199, 
290].  He  then  went  to  the  front  yard,  placed  Campos 
under  arrest,  returned  to  the  house  and  telephoned  for  an 
ambulance  and  for  additional  officers  [R.  180-181]. 

Uniformed  officers  of  the  local  police  arrived  first,  and 
an  ambulance  and  four  other  Federal  Agents  arrived  about 
the  time  Agent  Jones  returned  from  his  chase  [R.  144, 
147,  157-159,  200-201].  These  agents  and  some  plain- 
clothes officers  came  into  the  house,  but  no  search  was 


commenced  until  Agent  Gullon  asked  appellant  Theresa 
Martha  Martinez  for  permission  to  look  for  narcotics 
[R.  157,  164,  188].  Permission  to  commence  the  search 
was  given  by  her  upon  first  being  requested,  which  oc- 
currence was  about  thirty  minutes  after  the  breaking  in 
by  the  officers  [R.  145-146,  148-149,  156,  181-183].  Ad- 
ditional permission  was  requested  and  received  as  the 
officers  moved  from  room  to  room  [R.  147-148].  The 
requests  and  replies  were  made  in  both  English  and  Span- 
ish [R.  183].  Appellant  Theresa  Martha  Martinez's  atti- 
tude was  described  as  cooperative  [R.  183],  and  she  re- 
plied on  one  occasion  that  she  had  no  objection  because 
any  narcotics  found  would  belong  to  Velli  [R.  145].  No 
force  was  used  in  the  course  of  the  search  [R.  147-148]. 

Prior  to  the  search  of  the  kitchen,  appellant  Theresa 
Martinez  was  asked  by  Gullon  about  her  use  of  the 
kitchen.  She  replied  that  she  used  the  stove  and  all  of 
the  utensils  and,  in  effect,  stated  that  she  did  the  cooking 
[R.  184].  In  another  conversation  during  the  search  ap- 
pellant Theresa  Martha  Martinez  stated  that  on  one  occa- 
sion she  had  seen  Velli,  Gavaldon  and  Campos  fooling  with 
a  powdery  substance  on  the  kitchen  table  [R.  149].  At 
another  time  when  shown  a  package  of  capsules  which  had 
been  found  in  an  oatmeal  box,  appellant  Theresa  Martinez 
replied  that  it  belonged  to  Velli  and  she  stated  she  had 
warned  Velli  to  "get  rid  of  these  friends  of  his,  they  were 
all  going  to  get  into  trouble."  [R.  148-149.] 

There  were  boxes  of  empty  gelatin  capsules,  similar  to 
the    filled   ones    found   in   the   package   thrown   down   by 


Gavaldon,  open  to  view  in  the  kitchen  and  on  one  occasion 
appellant  Theresa  attempted  to  hide  such  a  box  and 
knocked  it  to  the  floor,  spilling  the  contents  [R.  149,  195- 
196]. 

A  package  of  capsules  filled  with  heroin  was  found  in 
an  Albers  Oatmeal  box  which  was  in  the  kitchen  cupboard 
[R.  209,  186-187].  Two  tins  of  powdered  milk  sugar 
were  found  in  the  same  cupboard  [R.  210].  A  large 
quantity  of  balloons  and  finger  stalls  were  found  in  a 
utensil  drawer  in  the  kitchen  [R.  211].  Three  boxes  of 
gelatin  capsules  were  found  in  a  waste  basket  on  the  back 
screened  porch  [R.  210-211].  Balloons  with  their  tops  cut 
off  were  found  in  the  back  yard  [R.  213],  and  a  small 
paper  "bindle"  of  loose  heroin  was  found  in  the  garage 
[R.  214]. 

Each  of  the  packages  of  capsules  full  of  heroin  was 
made  up  of  capsules  wrapped  tightly  in  a  ballon  with  its 
top  cut  off  short  just  above  the  contents,  or  in  a  finger 
stall  similarly  [R.  Ill,  113,  150,  152-153].  In  some,  the 
smaller  packages  were  contained  in  a  larger  package,  also 
made  from  a  balloon  or  finger  stall  [R.  150]. 

Chemical  analysis  showed  that  the  package  recovered 
in  the  street  [Ex.  3,  R.  168] ;  the  package  found  in  the 
kitchen  [Ex.  4,  R.  185-186] ;  and  the  bindle  from  the 
garage  [Ex,  11,  R.  214] ;  all  contained  heroin,  a  derivative 
of  opium  [R.  219-220].  It  also  showed  that  Exhibits  3 
and  4  were  from  a  common  source,  by  reason  of  their 
containing  the  same  amounts  of  chlorides,  traces  of  novo- 
cain, quantities  of  milk  sugar,  and  being  the  same  color 
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[R.  221].  The  milk  sugar  contained  in  the  tins  found 
in  the  kitchen  was  of  the  same  kind  as  the  lactose  or  milk 
sugar  mixed  with  the  heroin  [R.  221-222]. 

The  weight  of  the  three  separate  quantities  of  heroin 
(described  above)  was  as  follows:  Exhibit  3,  174  grains 
after  analysis,  plus  12  to  15  grains  used  in  analysis;  Ex- 
hibit 4,  29  grains,  plus  6  grains  used;  Exhibit  11,  3 
grains,  plus  1  or  2  grains  used  [R.  222-223]. 

Appellants  Gabriel  and  Theresa  Martinez  were  known 
to  drive  a  1956  Lincoln  Premier  and  a  1956  Oldsmobile 
98  [R.  159,  189],  the  first  being  owned  by  Theresa  [R. 
286],  and  the  second  being  in  the  name  of  Gabriel  [R. 
164,  190,  284].  Appellant  Gabriel  admitted  at  one  time 
owning  and  paying  "almost  $6,000.00"  for  the  Lincoln 
[R.  162,  189].  He  also  stated  to  the  officers  that  he 
had  several  bank  accounts,  in  one  of  which  the  deposit 
was  $6,000.00  [R.  163,  190],  that  he  wasn't  working  at 
this  time  but  when  he  worked  it  was  as  a  student  barber. 
He  stated  he  had  won  money  gambling  in  the  army  [R. 
163]. 

Appellant  Gabriel's  testimony  on  this  point  was  to  the 
effect  that  he  hadn't  worked  since  1950  [R.  287],  that  he 
had  saved  his  money  from  army  service  as  a  private  first 
class  and  from  money  earned  standing  combat  watches 
for  his  buddies  [R.  288-289].  He  was  discharged  from 
the  Army  in  1952  [R.  287]. 

Appellant  Theresa  Martha  Martinez  was  shown  to  be 
the  proprietor  of  a  restaurant  with  a  capacity  of  twelve 
customers  [R.  275]. 

Additional  facts  will  be  discussed  as  they  become  perti- 
nent to  the  argument. 
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IV. 
ARGUMENT. 

A.     Sufficiency  of  the  Evidence  (Including  Inferences 
of  Guilt  Outweighing  Presumption  of  Innocence.) 

Appellants'    Specifications   of   Errors — Points   I   and   III. 

Two  preliminary  matters  should  be  discussed.  Ap- 
pellants argue  that  the  evidence  is  insufficient  to  sustain 
the  convictions  on  all  counts  in  which  they  are  charged  and 
convicted.  Much  of  their  argument  is  based  upon  the 
proposition  that  each  of  the  transactions  involved  were 
"isolated  transactions  under  the  conspiracy  charge",  and 
not  evidence  under  Counts  II,  III  and  IV  of  the  indict- 
ment, stating  that  counsel  for  the  government  had  so 
limited  his  proof  in  his  ofifer  to  the  court  [see  p.  12  of 
App.  Br.,  citing  Tr.  p.  73].  The  offer  was  not  so  re- 
stricted. "We  represent  this  is  part  of  the  conspiracy 
and  part  of  the  acts,  and  we  will  tie  it  in  later"  [R.  73]. 

The  government's  theory  was  and  is  that  within  each 
of  the  substantive  counts  of  transportation  and  sale 
(Counts  II  and  III),  there  was  a  concert  of  action  be- 
tween Hernandez,  Gavaldon  and  appellant  Gabriel  T. 
Martinez.  It  was  and  is  the  government's  position  that 
all  prior  transactions  have  probative  value  as  to  these 
counts  (and  also  to  Count  IV,  to  be  discussed  later),  as 
well  as  to  the  conspiracy  count  (Count  I). 

Appellants  in  their  brief  also  attempt  to  confuse  the 
proof  in  respect  to  the  amounts  of  heroin  involved  in 
each  of  the  substantive  counts  (see  pp.  12  and  IS).  The 
proof,  however,  is  clear  that  Exhibit  3  was  the  heroin 
being  delivered  and  sold  and  which  was  thrown  down  in 
the  street  by  Gavaldon  on  February  27,  1956  [R.  168- 
169] ;  that  Exhibit  4  was  concealed  in  the  oatmeal  box 
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in  the  kitchen  of  the  Martinez'  house  [R.  185-186,  208- 
209]  ;  and  that  Exhibit  11  was  concealed  in  the  garage 
[R.  214]. 

It  is  true  that  it  is  pleaded  in  Count  II  that  204  grains 
were  received,  concealed  and  transported  and  that  the 
proof  is  that  Exhibit  3,  which  is  applicable  to  this  count, 
contained  174  grains  after  examination,  but  originally 
contained  186  to  189  grains  [R.  222-223].  It  is  sub- 
mitted that  the  variance  here  between  204  grains  and  186 
to  189  grains,  is  immaterial. 

United  States  v.  Wodiska,  147  F.  2d  38  (2d  Cir., 
1945); 

Stevens  v.  United  States,  206  F.  2d  64  (6th  Cir., 
1953). 

Count  III,  which  charges  the  sale  of  the  same  heroin, 
also  refers  to  204  grains.  Again,  Exhibit  3  is  the  heroin 
offered  in  proof  of  this  count  and  again  the  proof  is 
that  186  to  189  grains  are  involved  instead  of  204  grains 
as  pleaded   [R.  222-223]. 

In  respect  to  Count  IV,  the  concealment  by  both  ap- 
pellants of  32  grains  of  heroin,  as  pleaded,  the  govern- 
ment offered  as  proof  the  quantity  found  in  the  kitchen 
of  their  jointly  owned  home,  which  was  Exhibit  4  and 
which  weighed  29  grains  after  examination  and  35  grains 
before  examination  [R.  222-223].  Again,  we  submit 
the  variance  between  the  32  grains  pleaded  and  the  35 
grains  proved  is  immaterial. 

Exhibit  11,  the  "bindle"  of  3  grains,  after  examination 
plus  229  grains  used  and  found  in  the  garage,  was  offered 
as  proof  of  a  similar  act  of  concealment.  It  could  have 
been  the  basis  of  a  separate  charge,  but  was  not. 
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Neither  the  before-examination  weight  nor  the  after- 
examination  weight  of  these  exhibits  totals  204  grains 
as  asserted  by  appellants  (pp.  12  and  15  of  brief).  Total 
weight  of  all  three  exhibits  before  examination  was  225 
to  229  grains;  after  examination  206  grains. 

To  review  all  the  evidence  in  the  record  relative  to 
these  charges  is  beyond  the  scope  of  a  brief.  Further, 
this  court  is  not  confined  to  the  bare  statements  of  the 
witnesses  but  should  consider  the  evidence  and  all  the 
inferences  which  may  reasonably  be  drawn  therefrom  in 
the  aspect  most  favorable  to  supporting  the  verdict  or 
findings  of  the  court  below. 

Woodward  Laboratories,  Inc.,  et  al.  v.  United 
States,   198  F.  2d  995,  998   (9th  Cir.,   1952); 

Pasadena  Research  Laboratories  v.  United  States, 
169  F.  2d  375,  380  (9th  Cir.,  1948),  cert.  den. 
335  U.  S.  853; 

Penosi  v.  United  States,  206  F.  2d  529,  530  (9th 
Cir.,   1953); 

C-O-Two  Fire  Equipment  Co.  v.  United  States, 
197  F.  2d  489,  491  (9th  Cir.,  1952),  cert.  den. 
344  U.  S.  892; 

United  States  v.  Empire  Packing  Company,  174 
V.  2d  16  (7th  Cir.,  1949),  cert.  den.  337  U.  S. 
959. 

A  reasonable  inference  from  the  facts  testified  to  is 
that  appellant  Gabriel  T.  Martinez  was  engaged  in  a 
series  of  transactions  with  Hernandez  and  Gavaldon  for 
the  transportation  and  sale  of  narcotics — that  the  con- 
duct of  all  three  was  joint  and,  as  a  result  of  a  tacit 
agreement  or  understanding. 
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It  is  not  necessary  that  proof  be  adduced  to  show  an 
express  agreement  to  violate  the  law.  Circumstantial 
evidence  to  the  effect  that  defendants  are  acting  in  con- 
cert as  the  result  of  an  informal  understanding  for  a 
common  purpose  is  sufficient. 

Coates  V.  United  States,  59  F.  2d  173   (9th  Cir., 
1932) ; 

Reavis  v.  United  States,  106  F.  2d  982,  at  984- 
985   (10th  Cir.,   1939); 

Telman  v.  United  States,  67  F.  2d  716  (10th  Cir., 
1933) ; 

Martin  v.  United  States,  100  F.  2d  490  (10th  Cir., 
1938) ; 

Marino  v.   United  States,  91   F.   2d  691,  at  694 
(9th  Cir.,  1937). 

Here  we  have  three  men  engaged  in  transporting  and 
selling  narcotics  under  a  procedure  which  conforms  to 
an  exact  pattern  which  was  repeated  five  times.  The 
only  differences  between  the  various  sales  are  that  the 
delivery  was  made  on  some  occasions  by  Gavaldon  and 
on  others  by  Gabriel  Martinez  and  at  one  time  Campos 
accompanied  Gabriel,  inferentially   acting  as   lookout. 

Each  time,  just  before  the  delivery,  Hernandez  made 
a  telephone  call,  and  moments  later  the  delivery  was  made 
by  either  Gavaldon  or  Gabriel  Martinez  leaving  the  home 
at  3040  Atwater  Street.  A  reasonable  inference  is  that 
the  call  was  made  to  that  place,  the  narcotics  were  gath- 
ered from  their  hiding  place,  and  the  delivery  was  com- 
menced. 

Cognizant  permission  by  Gabriel  Martinez  to  the  use 
of  his  home  as  the  base  of  distribution  would  in  itself 
be   aiding   and   abetting   the   transportation   and   sale   of 
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narcotics  by  Gavaldon  and  would  subject  Gabriel  to  pun- 
ishment as  a  principal  to  such  transportation  and  sale. 
Sec.  2,  Title  18,  U.  S.  C. 

Such  knowledge  and  such  permission  on  the  part  of 
Gabriel  T.  Martinez  could  reasonably  be  inferred  from 
the  frequency  of  the  transactions,  his  own  deliveries  of 
narcotics,  his  own  statement  to  Hernandez  in  the  presence 
of  Howe  that  he  could  supply  as  much  "junk"  as  wanted 
and  at  any  time  [R.  88],  and  that  the  deliveries  were  made 
in  each  instance  from  his  home. 

The  jury  could  have  drawn  the  further  inference  that 
Gabriel  Martinez  was  financially  interested  in  these  trans- 
actions from  his  statements  made  to  the  officers  about 
the  amounts  of  his  bank  accounts,  his  ownership  of  the 
two  cars,  and  the  size  of  the  cash  down  payment  on  the 
home,  each  taken  together  with  his  statements  to  the 
officers  and  his  testimony  to  the  effect  that  he  had  not 
worked  since  1950  [R.  287]  and  had  left  the  army  in 
1952  [R.  287].  The  jury  was  fully  justified  in  dis- 
believing the  explanation  offered  on  the  source  of  his 
money. 

Elwert  V.   United  States,  231  F.  2d  928,  at  933- 
934  (9th  Cir.,  1956). 

The  use  of  the  home  as  a  base  of  operations  is  further 
substantiated  by  the  fact  that  Howe  purchased  his  nar- 
cotics in  the  latter  part  of  1955  on  Temple  Street  [R. 
95-96],  buying  narcotics  on  one  occasion  from  Hernan- 
dez [R.  97],  but  shifted  with  Hernandez  to  purchases  of 
narcotics  which  were  delivered  from  the  Martinez  home 
in  January  1956.  This  is  about  the  time  the  Martinezes 
took  possession  of  that  property. 
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After  showing  these  men  to  have  been  acting  together, 
the  jury  could  properly  consider  Hernandez's  remark  that 
he  could   get   any   amounts   of   heroin   Howe   wanted   at 
Velli's   [R.  91]  against  all  three. 

Bartlett  v.   United  States,  166  F.  2d  920  at  925 
(10th  Cir.,  1948). 

As  we  understand  it,  appellant  Gabriel  T.  Martinez 
argues  two  propositions  as  to  the  insufficiency  of  the 
evidence  against  him  on  Counts  I,  H  and  HI: 

First,  that  the  prior  transactions  are  "isolated  trans- 
actions" and  by  this  we  assume  he  means  they  were  not 
the  result  of  concerted  action  to  which  he  was  a  party; 
second,  that  he  was  not  present  on  February  27,  1956, 
when  the  transportation  and  sale  set  forth  in  Counts  II 
and  III  were  consummated. 

Whether  or  not  these  five  transactions  are  ''isolated" 
from  one  another  and  independently  undertaken  by  the 
persons  shown  to  be  engaged  therein  is  a  question  of  fact, 
now  decided  by  the  jury's  verdict. 

This  question  must  necessarily  be  submitted  to  the 
jury  where  the  transactions  are  tied  together  by  time, 
there  was  an  over-all  elapse  of  time  on  these  five  sales 
from  early  in  January  to  February  27,  1956;  by  location, 
all  took  place  in  the  same  immediate  area  of  less  than  a 
block  from  the  Martinez  home;  and  by  similarity  of  pro- 
cedure ;  and  by  similarity  of  object. 

It  is  not  necessary  that  a  person  be  present  at  the 
commission  of  a  crime  to  be  a  participant  therein  or  to 
be  punished  as  a  principal  thereof. 

United  Cigar  v.  U fitted  States,  113  F.  2d  340,  346 
(9th  Cir.,   1940),  and  cases  there  cited. 
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Nor  is  it  necessary  that  participation  by  aiding,  abett- 
or counselling  the  commission  of  a  crime  be  shown  by 
direct  evidence.     Circumstantial   evidence   is   sufficient. 

Marino  v.  United  States,  91  F.  2d  691  at  698  (9th 
Cir.,   1937). 

Notwithstanding  the  foregoing,  the  jury  could  properly 
have  concluded  that  Gabriel  T.  Martinez  was  present  at 
3040  Atwater  Street  on  February  27,  1956,  and  that  he 
escaped  through  the  bedroom  window  upon  the  officers' 
entrance.  The  evidence  shows  that  after  identifying  them- 
selves and  demanding  admittance  the  officers  heard  a  great 
deal  of  commotion  inside  the  house  [R.  139,  180] ;  that 
it  was  about  ten  seconds  thereafter  before  Jones  was  able 
to  get  inside  the  house  [R.  139].  Yet  even  after  this 
lapse  of  time  Campos  came  running  out  of  the  bedroom 
and  collided  with  Jones  in  the  living  room.  We  suggest 
that  the  jamup  to  get  out  of  the  bedroom  window  was 
so  great  that  Campos  was  seeking  another  way  out.  Even 
after  all  this,  when  Jones  entered  this  bedroom  he  saw  a 
man  then  in  the  act  of  leaving  by  the  window  [R.  142]. 
Surely  there  had  been  time  for  more  than  one  to  leave, 
and  isn't  it  reasonable  to  deduce  that  there  was  another 
who  preceded  the  man  Jones  saw? 

In  this  connection,  notwithstanding  the  bland  statement 
of  Appellants'  Brief  at  page  14  to  the  contrary  and  the 
cases  which  are  there  cited  which  are  not  in  point,  we 
believe  the  jury  was  entitled  to  consider  the  conversation 
between  Gavaldon  and  Hernandez  which  occurred  in 
Spanish  to  the  effect  that  Velli  was  waiting  at  the  house 
for  the  money. 

First  of  all,  there  was  no  objection  made  to  this  con- 
versation being  testified  to  by  any  of  the  defendants  be- 
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low  [R.  177-178]  and  there  was  no  motion  to  strike. 
It  was  incumbent  upon  appellants  to  request  the  trial  court 
to  limit  the  conversation  to  the  participants. 

"It  is  urged  that  the  testimony  of  the  secret  ser- 
vice agent  that  Reavis  and  Smith  stated  to  him  in 
the  presence  of  Carroll  that  the  three  of  them  came 
to  town  together  and  that  Carroll  did  not  deny  the 
statement  was  inadmissible  and  prejudicial  to  Car- 
roll. The  argument  is  that  a  person  under  arrest 
on  a  criminal  charge  is  not  called  upon  to  deny  or 
contradict  statements  of  others  made  in  his  presence 
tending  to  connect  him  with  the  offense,  and  that 
such  statements  though  not  denied  or  contradicted 
by  him  are  not  admissible  against  him.  The  con- 
tention is  met  with  two  obstacles.  First,  no  objec- 
tion was  interposed  to  the  testimony  at  the  time 
of  its  admission.  The  statement  is  made  in  the  brief 
of  appellants  that  the  testimony  was  admitted  over 
objection  but  the  record  fails  to  support  the  state- 
ment. The  record  is  barren  of  any  objection  what- 
ever. Ordinarily  a  defendant  in  a  criminal  case  can- 
not remain  silent  when  evidence  is  offered  against 
him  and  thereafter  be  heard  to  complain  in  respect 
of  its  admissibility.  Such  a  quiescent  attitude  con- 
stitutes a  waiver  of  the  question.  Furthermore,  the 
testimony  was  clearly  admissible  as  against  Reavis 
and  Smith,  and  it  was  the  duty  of  Carroll  to  request 
that  it  be  limited  to  them  if  he  so  desired.  No  such 
request  having  been  made  in  any  form,  he  cannot 
be  heard  to  complain  on  appeal  that  the  testimony 
was  inadmissible  and  prejudicial  as  to  him." 

Reavis  v.   United  States,   106  F.  2d  982  at  985 
(10th  Cir.,  1939). 

Second,  this  was  a  statement  made  to  further  the  ob- 
jects of  the  conspiracy  and  to  advise  a  conspirator  of  the 
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disposition   and   further   concealment   of   narcotics.      We 
quote   the   testimony:     (Testimony   of    Michael   Gullon.) 

"He  then  asked  the  defendant  Gavaldon  in  Span- 
ish, 'What  happened  to  the  package?' 

"The  defendant  Gavaldon  stated  in  Spanish,  *I 
threw  it  away.' 

"The  defendant  Hernandez  then  asked  the  defen- 
dant Gavaldon  if  anything  happened  that  Velli  would 
take  care  of  it. 

"The  defendant  Gavaldon  stated  that  there  was 
nothing  to  worry  about,  that  Velli — that  is,  the  de- 
fendant Gabriel  Martinez,  as  they  called  him — that 
Velli  was  waiting  for  the  money  at  the  house,  and 
if  he  didn't  show  up  at  any  time  that  Velli  knew 
what  to  do  and  would  take  care  of  everything." 

Although  the  general  rule  is  that  the  conspiracy  ends 
as  to  an  arrested  conspirator,  there  are  exceptions  as  to 
whether  what  is  said  or  done  thereafter  by  him  is  admis- 
sible against  the  other  conspirators. 

In  Ferris  v.  United  States,  40  F.  2d  837  (9th  Cir. 
1930),  this  court  recognized  such  an  exception  as  to  cer- 
tain actions  of  arrested  conspirators  which  tended  to 
implicate  other  conspirators  not  then  present.  The  court 
said : 

"However,  in  the  case  at  bar  we  are  of  the  opinion 
the  conspiracy  was  not  terminated  even  as  to  Sanchez 
and  Wilson  upon  their  arrest.  The  object  of  the 
conspiracy  was  the  successful  transportation  of  con- 
traband liquor.  The  means  adopted  to  carry  that 
object  into  execution  was  the  actual  transportation  by 
defendants  Sanchez  and  Wilson  driving  and  accom- 
panying the  loaded  auto-truck  under  convoy  of  appel- 
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lants  equipped  with  a  machine  gun  and  colt  revolver. 
Until  the  convoy  was  hors  de  combat  by  the  arrest  of 
appellants  the  conspiracy  was  not  terminated  as  to 
any  of  its  participants." 

In  the  above  case  the  court  was  concerned  with  the 
credibility  of  the  conduct  of  Sanchez  and  Wilson  after 
arrest  being  greater  than  the  credibility  of  declarations 
and  so  permitted  it  to  be  described.  Here  the  authenticity 
and  credibility  is  evidenced  by  the  factor  that  Hernandez 
and  Gavaldon  were  speaking  a  language  they  obviously 
thought  was  not  understood  by  the  officers. 

It  is  clearly  shown  that  the  statement  was  made  im- 
mediately upon  arrest  [R.  136-137]. 

See  also: 

Fisher  v.   United  States,  8  F.  2d  978   (1st  Cir., 

1925); 
Zamloch  v.  United  States,  193  F.  2d  889  (9th  Cir., 

1952). 

On  all  the  foregoing  it  is  submitted  the  question  of 
appellant  Gabriel  T.  Martinez's  guilt  was  properly  one  for 
the  jury  under  Counts  I,  II  and  III. 

Although  the  evidence  has  been  discussed  above  only  as 
it  relates  to  Gabriel  T.  Martinez  and  Counts  I,  II  and  III 
of  the  indictment,  this  was  done  for  convenience,  and  we 
do  not  intend  to  create  the  impression  that  the  further 
discussion  of  the  evidence  as  to  Count  IV  and  the  appel- 
lant Theresa  Martha  Martinez  should  be  considered 
separately. 

Once  a  conspiracy  is  shown  to  exist,  participation 
therein  can  be  shown  by  admissions. 

Bartlett  v.   United  States,  166  F.  2d  920  at  925 
(10th  Cir.,  1948). 
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We  understand  this  rule  to  apply  to  participation  in  the 
agreement  to  violate  the  law,  because  it  is  not  necessary 
that  each  conspirator  perform  an  act  to  further  the  objects 
of  the  conspiracy.  It  is  sufficient  if  one  overt  act  be 
performed  by  one  of  the  conspirators.  The  others  may 
have  done  nothing  but  enter  into  the  agreement. 

Marino  v.  United  States,  91  F.  2d  691  at  694  (9th 
Cir.,  1937). 

Whether  a  person  has  entered  into  the  agreement  to 

violate  the  law  or  is  merely  associating  with  conspirators 

is  a  question  of  fact.     And  the  proof  may  be  direct  or 

circumstantial — oral  admissions  being  properly  considered. 

Marino,  supra,  at  694. 

And  either  of  two  theories,  supported  by  proof,  are 
permissible  to  show  liability  to  punishment  as  a  principal. 
Theresa  may  be  shown  to  be  a  party  to  the  agreement 
or  it  is  sufficient  to  show  that  she  knowingly  aided  or 
abetted  a  conspirator  in  performance  of  an  overt  act. 
Marino,  supra,  at  696. 

As  this  court  has  stated: 

"The  knowledge  of  some  of  the  conspirators  as  to 
the  scope  thereof  may  be  limited.  Knowledge  of 
membership  or  division  of  spoils  is  immaterial.  Nor 
need  overt  acts  be  in  themselves  substantive  offenses. 
A  person  knowing  of  a  conspiracy  to  violate  the  law, 
and  knowingly  assisting  in  any  way  in  furthering 
such  unlawful  enterprise,  is  guilty.     .     .     ." 

Coates  V.  United  States,  59  F.  2d  173  at  174  (9th 
Cir.,  1932). 

The  conspiracy  as  to  Theresa  Martinez  and  Count  IV 
as  to  both  appellants  will  be  discussed  together. 
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Theresa  and  Gabriel  T.  Martinez  were  joint  owners  and 
co-occupants  of  the  premises  at  3040  Atwater  Street. 
Theresa  stated  to  the  officers  that  she  used  the  stove, 
did  the  cooking  and  used  all  of  the  kitchen  utensils.  Ex- 
hibit 4,  a  package  of  heroin  capsules,  was  found  in  the 
kitchen  in  a  box  of  oatmeal.  Theresa  had  further  stated 
she  had  seen  Velli,  Gavaldon  and  Campos  fooling  with  a 
powdery  substance  on  the  kitchen  table,  she  stated  the 
package  of  heroin  capsules  found  in  the  kitchen  belonged 
to  Velli,  and  she  stated  she  had  told  Velli  to  get  rid  of 
these  friends  of  his  or  they  were  all  going  to  get  into 
trouble.  There  were  boxes  of  empty  gelatin  capsules 
open  to  view  in  the  house  and  at  one  time  Theresa  tried 
to  hide  one.  Balloons  and  fingerstalls  were  found  in  the 
kitchen,  also  tins  of  powdered  milk  sugar.  Inferentially, 
Theresa  was  benefited  financially  by  the  traffic  in  nar- 
cotics. Although  she  was  shown  to  have  been  a  proprietor 
of  a  restaurant,  it  was  small,  with  a  capacity  of  only  12 
customers,  and  this  would  hardly  account  for  the  affluence 
of  the  Martinez's  in  their  ownership  of  the  house,  the  two 
1956  automobiles  and  the  bank  accounts. 

There  should  be  considered  here  the  activity  of  the  other 
defendants,  prior  to  February  27,  1956,  and  on  that  day, 
which  occurred  at  these  premises.  Inferentially,  much  of 
it  would  come  to  Theresa's  attention. 

Certain  of  Theresa's  statements  to  the  officers  were 
both  incriminatory  and  exculpatory.  The  jury  would 
nonetheless  be  entitled  to  believe  part  and  disbelieve  the 
balance. 

''Elwert  argues  that  the  jury  could  not  believe  that 
part  of  Hammond's  testimony  which  helped  the  Gov- 
ernment's case  and  fail  to  credit  that  part  favorable 
to  him.     We  do  not  agree.     The  jury  may  conclude 
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a  witness  is  not  telling  the  truth  as  to  one  point,  is 
mistaken  as  to  another,  but  is  truthful  and  accurate 
as  to  a  third." 

Elwert  V.  United  States,  231  F.  2d  928  at  933-934 
(9th  Cir.,  1956)  and  cases  there  cited. 

The  evidence  is  reasonably  susceptible  to  the  finding 
that  Theresa  had  full  knowledge  of  the  use  of  her  home 
as  a  center  of  traffic  in  narcotics.  At  the  very  least  she 
must  have  known  of  its  concealment  on  the  premises 
which  was  one  of  the  purposes  of  this  conspiracy. 

In  a  case  very  similar  to  this,  as  to  the  appellant 
Theresa,  this  court  said: 

"The  court  also  instructed  the  jury  that  if  appel- 
lant Gullo  'gave  the  use  of  his  premises  for  the 
landing  or  the  storage  of  the  alcohol,  he  assisted  in 
the  enterprise/  and  that  it  seemed  to  the  court  that 
it  would  not  be  a  violent  inference  to  infer  that 
appellant  Gullo  had  knowledge  of  the  conspiracy. 
We  believe  the  inference  is  correct.  It  is  highly 
improbable  that  Gullo  could  permit  such  use  of  his 
premises,  without  knowing  that  the  men  who  stored 
the  alcohol  had  agreed  to  defraud  the  United  States. 
Of  course  the  court  instructed  the  jury  that  his  com- 
ment on  the  evidence  was  'in  no  sense  controlling 
upon'  the  jury." 

j|«         Hs*         *         *         *         *         ^ 

"As  to  Gullo,  the  evidence  is  meager,  though  we 
believe  sufficient.  It  is  true  that:  'The  failure  of  a 
person  to  prevent  the  carrying  out  of  a  conspiracy, 
even  though  he  has  the  power  so  to  do,  will  not  make 
him  guilty  of  the  offense  without  further  proof  that 
he  has  in  some  affirmative  way  consented  to  be  a 
party  thereto.'  Weniger  v.  United  States  (C.  C.  A. 
9),  47  F.  (2d)  692,  693.     But  here,  Gullo  permitted 
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his  premises  to  be  used  for  storage  and  the  re-canning 
of  alcohol.  Such  permission  aided  the  purpose  of 
the  conspiracy,  and  as  we  have  said,  the  jury  could 
properly  infer  knowledge. 

"We  find  no  error  affecting  the  substantial  rights 
of  appellants." 

Marino  v.  United  States,  91  F.  2d  691  at  699; 
Cert,  denied  as  to  GuUo  in  Gullo  v.  United  States, 
302  U.  S.  764. 

As  to  appellant  Theresa  Martinez,  there  have  been  cited 
a  number  of  cases  purporting  to  show  that  the  foregoing 
evidence  is  insufficient  to  justify  a  conviction  on  the  con- 
spiracy count.  We  have  no  quarrel  with  the  general 
statements  of  law  quoted  from  these  cases,  but  close 
analysis  shows  they  are  not  analogous  to  this  case  on  the 
facts  or  they  found  there  was  sufficient  evidence  for  a 
conviction. 

In  Dennert  v.  United  States,  147  F.  2d  286  (6th  Cir., 
1945),  cited  on  page  17  of  brief,  the  court's  decision  was 
based  upon  the  lack  of  showing  of  knowledge  on  part  of 
appellant  and  that  the  liquor  was  found  on  vacant  portion 
of  the  premises. 

In  Eng  Jung  v.  United  States,  46  F.  2d  66  (3rd  Cir., 
1930),  cited  Ang  (sic)  Jung  at  page  17  of  brief,  the 
narcotics  were  found  in  the  apartments  of  others,  not 
even  in  constructive  possession  of  the  appellant. 

In  United  States  v.  Stoppenbeck,  61  F.  2d  955  (2d  Cir., 
1932),  no  knowledge  or  possession  was  shown. 

In  De  Bonaventura  v.  United  States,  15  F.  2d  494  (4th 
Cir.,  1926),  the  evidence  was  held  sufficient  and  reversed 
because  of  instructions. 
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In  Chin  Wah  v.  United  States,  13  F.  2d  530  (2nd  Cir., 
1926),  cited  on  page  20  of  brief,  those  defendants  who 
had  possession  or  knowledge  were  convicted  of  the  con- 
spiracy count  as  well  as  the  substantive  count. 

The  quoted  portion  from  the  case  of  Butler  v.  United 
States,  197  F.  2d  561  (10th  C  C.  A.,  1952),  which  ap- 
pears in  the  brief  at  pages  20  and  21,  was  from  an  instruc- 
tion which  had  been  refused  although  the  court  there 
states  it  is  a  correct  general  statement  of  law,  though 
slanted  slightly. 

In  Bartkus  v.  United  States,  21  F.  2d  425  (7th  Cir., 
1927),  the  facts  are  entirely  dissimilar.  The  material 
there  dealt  with  was  not  contraband  in  any  sense  of  the 
word  and  no  knowledge  that  it  was  taken  illegally  was 
shown.  In  Turcott  v.  United  States,  21  F.  2d  829  (7th 
Cir.,  1927),  the  facts  are  not  stated  and  it  is  submitted 
that  the  court  in  using  the  word  "participation"  meant  a 
party  to  the  agreement  or  aiding  or  abetting  since  it  is 
well  settled  that  every  conspirator  need  not  perform  an 
overt  act.  In  McDaniel  v.  United  States,  24  F.  2d  303 
(5th  Cir.,  1928),  the  evidence  was  held  sufficient,  the 
case  was  reversed  on  instructions.  In  Sugarman  v.  United 
States,  35  F.  2d  663  (9th  Cir.,  1929),  no  knowledge  and 
no  possession  of  the  liquor  were  shown.  In  Ventimiglio 
V.  United  States,  61  F.  2d  619  (6th  Cir.,  1932),  the  court 
held  there  was  a  failure  to  prove  knowledge  of  the  illegal 
purpose  of  the  others  shown  to  be  in  the  conspiracy.  The 
Weiniger  and  Marino  cases  are  cited  above. 

In  respect  to  Count  IV,  the  concealment  of  narcotics 
in  the  home  of  appellants,  the  statutory  presumption  set 
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forth  in  the  last  paragraph  of  Section  174  of  Title  21, 
U.  S.  C,  comes  into  full  play.    It  reads: 

''Whenever  on  trial  for  a  violation  of  this  sub- 
division the  defendant  is  shown  to  have  or  to  have 
had  possession  of  the  narcotic  drug,  such  possession 
shall  be  deemed  sufficient  evidence  to  authorize  con- 
viction unless  the  defendant  explains  the  possession 
to  the  satisfaction  of  the  jury:" 

Both  appellants  were  in  constructive  possession  of  the 
narcotics.  Knowledge  of  the  circumstances  of  its  being 
there  is  shown  above. 

In  Brown  v.  United  States,  222  F.  2d  293  at  297,  this 
court  said: 

"In  Mullaney  v.  United  States,  9  Cir.,  1936,  82 
F.  2d  638,  642,  this  court  approved  an  instruction  of 
the  trial  court  that  'possession  of  a  thing  means  hav- 
ing in  one's  control  or  under  one's  dominion.'  It  is 
not  necessary  that  possession  be  immediate  or  exclu- 
sive. Mullaney  v.  United  States,  supra;  Borgfeldt  v. 
United  States,  9  Cir.,  1933,  67  F.  2d  967." 

Appellants  last  argument  in  respect  to  the  sufficiency 
of  the  evidence  is  to  the  effect  that  the  circumstantial 
evidence  fails  "to  exclude  a  reasonable  deduction  of  in- 
nocence equal  in  weight  with  the  inference  of  guilt." 

This  case  is  not  wholly  circumstantial.  There  was 
direct  evidence  of  the  joint  ownership  and  joint  occupancy 
of  the  house,  of  appellant  Gabriel's  delivery  and  sale  of 
heroin,  of  the  concealment  of  heroin  in  the  kitchen  of 
the  home.  But  even  assuming  that  it  was  wholly  circum- 
stantial, without  reiterating  the  evidence,  we  submit  that 
there  was  substantial  evidence  upon  which  the  case  should 
go  to  the  jury  and  that  the  inferences   which   could   be 
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reasonably   and   properly   drawn    from   the   evidence   ex- 
cludes "a  reasonable  deduction  of  innocence." 

In  any  event,  this  court  does  not  appear  to  follow  the 
rule  announced  in  the  cases  cited  by  appellants  on  this 
proposition.  Under  proper  instructions  it  is  the  jury's 
function  to  determine  whether  the  inferences  they  believe 
flow  from  the  evidence  overcomes  the  presumption  of 
innocence. 

This  court  has  said : 

"It  is  not  for  us  to  say  that  the  evidence  was  insuf- 
ficient because  we,  or  any  of  us,  believe  that  infer- 
ences inconsistent  with  guilt  may  be  drawn  from  it. 
To  say  that  would  make  us  triers  of  the  fact.  We 
may  say  that  the  evidence  is  insufficient  to  sustain 
the  verdict  only  if  we  can  conclude  as  a  matter  of 
law  that  reasonable  minds,  as  triers  of  the  fact  must 
be  m  agreement  that  reasonable  hypotheses  '  other 
than  guilt  could  be  drawn  from  the  evidence." 

Stoppelli  V.  United  States,  183  F.  2d  391  at  393  and 
cases  there  cited  (9th  Cir.,  1950).  Cert,  denied 
340  U.  S.  864,  and  340  U.  S.  898. 

To  the  same  effect,  citing  Stoppelli,  supra,  with  ap- 
proval see:  United  States  v.  Pesano,  193  F.  2d  355  at  360 
(7th  Cir.,  1951);  Remmer  v.  United  States,  205  F  2d 
277  at  page  288  (9th  Cir.,  1953) ;  Charles  v.  United 
States,  215  F.  2d  831  at  834  (9th  Cir.,  1954);  UnUed 
States  V.  White,  228  F.  2d  832  at  SZ?>  (7th  Cir.,  1956)  • 
Elwert  V.  United  States,  231  F.  2d  928  at  933  r9th  Cir  ' 
1956).  ^ 
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B.     The  Search  and  Seizure. 
1.     The  Entry  of  the  Premises. 

Federal  officers  are  under  the  duty  to  enforce  the  crim- 
inal laws  and  in  connection  therewith  they  may  make  an 
arrest  without  a  warrant  for  felonies  committed  in  their 
presence  or  they  may  make  such  arrests  upon  reasonable 
cause  that  the  person  sought  to  be  arrested  has  committed 
a  felony. 

Agnello  v.  United  States,  269  U.  S.  20; 

Kathritier  v.  United  States  (9  Cir.),  276  Fed.  808; 

Vachina  v.  United  States  (9  Cir.),  283  Fed.  35; 

Bachenberg  v.  United  States  (9  Cir.),  283  Fed.  37; 

Miller  v.  United  States  (9  Cir.),  9  F.  2d  382. 

In  the  absence  of  a  specific  statute  dealing  with  au- 
thority to  arrest,  the  law  determining  the  validity  of  an 
arrest  by  a  federal  officer  without  a  warrant  is  the  law 
of  the  state  where  the  arrest  occurs. 

United  States  v.  Di  Re,  332  U.  S.  581,  at  589. 

We  have  found  no  such  statute  in  respect  to  agents  of 
the  Bureau  of  Narcotics  for  February,  1956. 

The  Penal  Code  of  the  State  of  California,  Section  836, 
provides  in  pertinent  part : 

"Arrest  by  Peace  Officers. 

"A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may,  without  a 
warrant,  arrest  a  person: 

"1.  For  a  public  offense  committed  or  attempted 
in  his  presence. 
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"3.  When  a  felony  has  in  fact  been  committed, 
and  he  has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it. 

"4.  On  a  charge  made,  upon  a  reasonable  cause, 
of  the  commission  of  a  felony  by  the  party  arrested." 

Section  844  of  said  Penal  Code  provides: 

"To  make  an  arrest,  a  private  person,  if  the  offense 
be  a  felony,  and  in  all  cases  a  peace  officer,  may  break 
open  the  door  or  window  of  the  house  in  which  the 
person  to  be  arrested  is,  or  in  which  they  have  reason- 
able grounds  for  believing  him  to  be,  after  having 
demanded  admittance  and  explained  the  purpose  for 
which  admittance  is  desired." 

Narcotics  Agents  Jones  and  Gullon  arrested  defendants 
Hernandez  and  Gavaldon  for  the  commission  of  a  felony 
in  their  presence. 

Upon  their  ascertaining  that  the  package  being  trans- 
mitted from  Gavaldon  to  Hernandez  was  an  opium  deriva- 
tive [R.  150-151]  and  after  hearing  the  conversation  in 
Spanish  to  the  effect  that  the  appellant  Gabriel  T. 
Martinez  was  at  the  house  (3040  Atwater)  awaiting  the 
return  of  Gavaldon  with  the  money,  and  taking  into  con- 
sideration the  information  that  had  been  given  to  them 
by  Howe  about  the  previous  transactions  involving  the 
sale  of  heroin,  such  Narcotics  Agents  were  justified  and 
under  the  duty  of  making  an  immediate  arrest  of  Gabriel 
T.  Martinez  as  a  principal  to  the  transportation,  conceal- 
ment and  sale  of  a  narcotic  which  had  occurred  in  the 
officers'  presence. 

In  People  v.  Maddox,  294  P.  2d  6  (S.  Ct.  of  Calif,  in 
Bank,  1956),  where  an  officer  with  probable  cause  to  make 
an  arrest  knocked  on  the  door  of  the  defendant's  home, 
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heard,  "Wait  a  minute,"  and  also  heard  ''the  sound  of 
retreating  footsteps,"  and  thereupon  kicked  in  the  door 
and  entered,  the  court  held  that  the  latter  portions  of 
Section  844  (above  quoted)  were  inapplicable  and  "that 
compliance  is  not  required  if  the  officer's  peril  would  have 
been  increased  or  the  arrest  frustrated  had  he  demanded 
entrance  and  stated  his  purpose,"  see  page  9  of  opinion. 

To  the  same  effect,  see  People  v.  King,  294  P.  2d  972 
(Dist.  Ct.  of  Appeal,  Calif.,  1956) ;  People  v.  SayJes,  295 
P.  2d  579  (Dist.  Ct.  of  Appeal,  Calif.,  1956). 

In  a  federal  case  decided  before  the  Di  Re  case,  supra, 
this  court  held  that  if  an  officer  has  reasonable  cause  to 
believe  that  the  person  to  be  arrested  is  inside  a  building 
or  dwelling,  he  has  authority,  after  identifying  himself 
and  demanding  admittance,  to  break  in^  upon  a  refusal  to 
admit  him,  to  effect  an  arrest. 

Mattus  V.  United  States  (9  Cir.),  11  F.  2d  503. 

The  officers'  breaking  and  entering  into  the  house  at 
3040  Atwater,  Los  Angeles,  was  under  substantially 
identical  circumstances  to  those  of  the  Mattus  case,  supra, 
where  the  officers  had  identified  themselves  as  Federal 
Narcotics  Agents  and  demanded  to  be  admitted  and  upon 
noncompliance  had  broken  in.  Such  entry  and  subsequent 
arrest  were  upheld. 

The  evidence  further  shows  that  the  officers'  peril 
would  have  been  increased  or  their  arrest  frustrated  if 
they  had  taken  the  additional  time  to  announce  their  pur- 
pose. Both  officers  heard  the  running  of  feet  [R.  139, 
180]  and,  as  to  Gullon,  the  door  was  being  locked  even 
as  he  demanded  admittance  [R.  179-180,  198]. 
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2.     The  Search  Incident  to  an  Arrest. 

The  officers'  original  entry  in  the  premises  of  3040 
Atwater  having  been  lawful,  notwithstanding  that  the 
person  sought  to  be  arrested  was  not  there  or  had  escaped, 
the  officers  were  entitled  to  arrest  any  person  on  the 
premises  that  they  had  probable  or  reasonable  cause  to 
believe  had  committed  a  past  felony  or  that  they  had 
reasonable  or  probable  cause  to  believe  was  then  commit- 
ting a  felony. 

Mattus  V.  United  States,  supra; 

Mullaney  v.  United  States,  82  F.  2d  638; 

Kwong  How  v.  United  States  (9  Cir.),  71  F.  2d 
71; 

Carroll  v.  United  States,  267  U.  S.  132; 

Brinegar  v.  United  States,  338  U.  S.  160; 

Agnello  v.  United  States,  supra. 

Agent  Jones  on  entry  recognized  the  defendant  Campos 
as  being  the  person  who  had  on  a  prior  occasion  acted 
as  lookout  for  the  appellant  Gabriel  Martinez  on  an  occa- 
sion when  Gabriel  Martinez  had  transported  and  delivered 
to  the  defendant  Hernandez  for  Howe  a  quantity  of 
heroin.  Jones  after  identifying  himself  had  attempted  to 
place  Campos  under  arrest  in  the  house,  which  arrest  was 
resisted  until  the  officer  used  such  force  as  was  necessary 
to  effect  custody.  Thereafter,  the  arrest  of  Campos  was 
completed  in  the  immediate  vicinity  of  the  dwelling  at 
3040  Atwater. 
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Pursuant  and  incident  to  a  valid  arrest  a  Federal  Agent 
may  make  a  search  of  the  premises  where  the  arrest  is 
effected. 

United  States  v.  Rabinowits,  339  U.  S.  56; 

Carroll  v.  United  States,  supra; 

Brine  gar  v.  United  States,  supra; 

Agnello  v.  United  States,  supra. 

And  the  fruits  or  evidence  of  the  crimes  may  be  seized 
incident  to  such  arrest  (Same  cases  as  cited  immediately 
above).  The  search  may  go  beyond  the  immediate  pres- 
ence of  the  defendant  and  is  not  restricted  to  things  open 
to  sight. 

Harris  v.  United  States,  331  U.  S.  145; 

United  States  v.  Rabinowits,  supra. 

It  is  true  that  approximately  thirty  minutes  elapsed 
between  the  entry  and  the  beginning  of  the  search,  as 
asserted  by  appellants  [R.  145-146,  148-149,  156,  181- 
183].  But  this  is  not  an  unreasonable  lapse  of  time,  con- 
sidering that  one  of  the  officers  was  chasing  the  man  that 
had  shot  him  [R.  144]  and  the  other  officer  was  securing 
help  from  local  officers  and  also  had  the  problem  of  watch- 
ing over  Campos,  who  was  wounded  and  for  whom  an 
ambulance  was  called  [R.  180-181]. 

And  we  submit  that  the  officers'  right  to  search  the 
premises  incident  to  the  arrest  of  Campos  is  not  affected 
because  they  thought  "it  was  wise  to  ask  the  defendant 
.    .    .    for  permission  to  search"  [R.  201]. 

And  we  further  submit  that  the  officers'  right  so  to 
search  was  not  affected  by  their  forbearance  until  permis- 
sion had  been  granted    [R.   158] ;  this  could  have  been 
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accidental  or  the  result  of  intelligent  desire  to  have  more 
than  one  legal  basis  for  the  search.  It  appears  to  have 
been  the  latter  [R.  201]. 

We  quote  from  the  Brinegar  case,  supra,  in  respect  to 
probable  cause  and  the  duties  of  law  enforcement  officers 
under  such  circumstances  as  occurred  in  this  case  (p.  176)  : 

"Because  many  situations  which  confront  officers 
in  the  course  of  executing  their  duties  are  more  or 
less  ambiguous,  room  must  be  allowed  for  some  mis- 
takes on  their  part.  But  the  mistakes  must  be  those 
of  reasonable  men,  acting  on  facts  leading  sensibly  to 
their  conclusions  of  probability.  The  rule  of  probable 
cause  is  a  practical,  non-technical  conception  afford- 
ing the  best  compromise  that  has  been  found  for 
accommodating  these  often  opposing  interests.  Re- 
quiring more  would  unduly  hamper  law  enforcement. 
To  allow  less  would  be  to  leave  law-abiding  citizens 
at  the  mercy  of  the  officers'  whim  or  caprice." 

Page  179: 

"Government  agents  are  commissioned  to  repre- 
sent the  interests  of  the  public  in  the  enforcement  of 
the  law  and  this  requires  affirmative  action  not  only 
when  there  is  reasonable  ground  for  an  arrest  or 
probable  cause  for  a  search  but  when  there  is  reason- 
able ground  for  an  investigation.  This  is  increas- 
ingly true  when  the  facts  point  directly  to  a  crime 
in  the  course  of  commission  in  the  presence  of  an 
agent.  Prompt  investigation  may  then  not  only  dis- 
cover but,  what  is  still  more  important,  may  interrupt 
the  crime  and  prevent  some  or  all  of  its  damaging 
consequences." 

A  number  of  cases  are  cited  by  appellants  as  to  the 
extent  of  a  search  (see  p.  26  of  brief).  United  States  v. 
Charles,  8  F.  2d  302,  set  up  the  test  as  permitting  the 
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search  of  a  building  in  which  a  person  is  arrested  to  the 
extent  of  his  control  and  his  activities  are  likely  to  extend. 

In  this  regard,  we  would  again  like  to  call  to  the  court's 
attention  the  statement  of  Theresa  Martinez,  made  during 
the  course  of  the  search,  that  she  had  seen  Velli,  Gavaldon 
and  Campos  fooling  with  a  powdery  substance  on  the 
kitchen  table  [R.  149].  After  this  statement  the  search 
of  the  kitchen  would  seem  most  reasonable.  It  should 
also  be  remembered  that  boxes  of  gelatin  capsules  were 
open  to  view  in  the  home  [R.  196]. 

In  another  case  cited  by  appellants,  Shew  v.  United 
States,  155  F.  2d  628,  a  search  of  a  smoke  house  some 
twenty  feet  from  the  point  of  arrest  was  permitted,  the 
court  saying  "the  search  can  [cover]  all  parts  of  the 
premises  used  for  the  unlawful  purpose,"  see  page  630. 
Cert,  denied  328  U.  S.  870. 

3.    The  Consent  of  Theresa  Martinez. 

Notwithstanding  the  officers'  right  to  make  a  search  of 
the  premises  incident  to  arrest  they  secured  in  addition 
thereto  the  consent  of  a  co-occupant  of  such  premises. 
Consent  of  a  joint  occupant  or  a  joint  owner  is  sufficient 
for  all. 

Stein  V.  United  States  (9  Cir.),   166  F.  2d  851, 
cert.  den.  344  U.  S.  844; 

Raine  v.   United  States,  299  Fed.  407,  cert.  den. 
266  U.  S.  611; 

United  States  v.  Sferas  (7  Cir.,  1954),  210  F.  2d 
69  at  74. 

The  above  cases  were  decided  subsequent  to  Amos  v. 
United  States,  255  U.  S.  313,  cited  by  appellants,  and  are 
distinguishable  because  the  Amos  case  did  not  decide  a 
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wife  could  not  give  a  valid  consent  to  a  search.  The 
court  expressly  left  that  question  open,  see  page  317  of 
the  opinion.  In  Amos  there  was  no  consent,  nor  did  the 
Government  argue  there  was.  The  officers  there  advised 
the  woman  they  were  going  to  search,  and  she  gave  way 
without  saying  anything. 

We  concede  in  this  discussion  that  a  consent  to  search 
must  be  intelligently  and  voluntarily  given  and  that  there 
must  not  be  any  element  of  fraud  in  securing  the  consent 
nor  any  use  of  force. 

Appellants  cite  a  great  many  cases  setting  forth  the 
proposition  that  a  consent  given  in  the  face  of  armed  in- 
trusion is  suspect  and  the  Government  has  the  burden  of 
proving  a  real  consent.  We  have  no  quarrel  with  this 
position — it  just  doesn't  apply  to  the  peculiar  circum- 
stances of  this  case. 

The  entry  here  was  legal  and  was  to  effect  an  arrest. 
Because  of  the  necessity  of  other  activity  some  thirty 
minutes  expired  before  consent  to  search  was  requested. 
There  isn't  any  evidence  that  the  officers  were  still  dis- 
playing their  weapons  at  that  point.  There  is  no  evidence 
that  they  used  any  force  or  any  subterfuge  to  get  a  con- 
sent to  the  search.  In  fact  the  evidence  is  quite  to  the 
contrary.  Gullon  asked  for  permission  to  search  room 
by  room  and  in  both  English  and  Spanish  [R.  183].  Other 
officers  heard  the  consent  asked  for  and  given  [R.  147, 
208].  Theresa  was  not  reticent  about  talking.  She  made 
statements  about  her  husband  and  Campos  and  Gavaldon 
which  were  quite  revealing  in  respect  to  their  criminal 
activities.  She  is  not  shown  to  be  the  proverbial  timid 
housewife  type,  but  the  proprietor  of  a  small  business. 
Presumptively  she  knew  what  her  rights  were. 


—36— 

We  suggest  that  her  denial  of  consent  was  an  after- 
thought. In  this  regard  it  is  to  be  noted  that  her  denial 
is  in  the  most  general  terms  in  an  affidavit  as  follows: 

"That  on  February  27,  1956,  Federal  narcotics 
agents  *  *  *  without  a  search  warrant  being 
served  or  displayed  and  without  her  permission,  for- 
cibly entered  the  home  of  defendants  *  *  *  and 
removed  therefrom  certain  substance     *     *     *"    [R. 

11]. 

"*  *  *  that  the  house  and  car  was  entered  and 
searched  without  a  search  warrant  and  without  her 
sanction  and  waiver  of  constitutional  rights.  *  *  *" 
[R.  12]. 

These  are  merely  conclusions.  A  similar  situation  was 
considered  in  United  States  v.  Mitchell,  322  U.  S.  65  at 
pages  69  and  70  with  footnote  No.  2.  Theresa  Martinez 
did  not  take  the  stand  at  the  hearing  on  the  motion  to 
suppress  nor  at  the  trial.  Nowhere  in  this  record  does  it 
appear  from  her  that  she  was  overreached,  coerced  or 
intimidated.  The  evidence  is  to  the  contrary.  It  is  shown 
that  she  was  cooperative  [R.  183]  and  her  frequent  at- 
tempts to  put  the  blame  on  the  other  defendants  substan- 
tiates this  evaluation. 

Appellants  place  great  stress  upon  Higgins  v.  United 
States,  209  F.  2d  819  (D.  C.  Cir.,  1954)  and  its  holding 
that  no  sane  man  would  consent  to  a  search  if  discovery  of 
contraband  were  certain  to  follow.  But  the  court  there 
qualifies  its  remarks:  ".  .  .  at  least  in  the  absence  of 
some  extraordinary  circumstance,  such  as  ignorance  that 
contraband  is  present."  (See  p.  820.) 
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We  submit  that  the  evidence  here  shows  such  extraordi- 
nary circumstances. 

Apart  from  the  obvious  explanation  that  Theresa  Mar- 
tinez was  attempting  to  put  the  blame  on  the  others  and 
bluff  it  out  for  herself,  there  is  an  explanation  shown  by 
the  evidence  which  makes  the  reasoning  of  Higgins  case 
wholly  inapplicable  to  the  consent  given  in  this  instance. 

On  February  27,  1956,  just  before  Hernandez's  tele- 
phone call,  Howe  told  him  he  wanted  one-half  ounce  of 
heroin  and  Hernandez  said  he  would  get  it  for  him  [R. 
90].  The  chemist  pointed  out  that  an  avoirdupois  ounce 
contained  437^  grains  [R.  222] ;  therefore  a  half  ounce 
would  be  218^  grains.  The  chemist  also  testified  that 
Exhibit  3,  recovered  in  the  street,  and  Exhibit  4  found 
in  the  kitchen,  came  from  a  common  source  by  reason  of 
exactly  identical  chemical  properties  and  appearance  [R. 
221].  They  were  also  packaged  in  the  same  way,  being 
gelatin  capsules  wrapped  in  balloons. 

The  chemist  further  testified  to  the  effect  that  their 
combined  weight  before  analysis  was  215  to  224  grains 
[R.  222-223],  very  nearly  one-half  an  ounce  which  would 
be  218%  grains. 

We  suggest  that  after  Hernandez's  call  came  to  the 
house  advising  that  a  purchaser  for  one-half  ounce  was 
waiting,  that  this  quantity  was  made  up  for  delivery.  Then 
either  part  of  the  total  to  be  delivered  was  left  behind  acci- 
dentally, or  Gavaldon,  the  deliveryman,  decided  to  ''short 
change"  the  buyer. 
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Theresa  Martinez  could  well  have  believed  that  the  half 
ounce  was  out  in  the  street  being  delivered  and  none  re- 
mained behind  in  her  kitchen. 

Lastly,  implicit  in  the  trial  court's  order  denying  the 
appellants'  motion  to  suppress,  made  both  before  and  dur- 
ing trial,  are  findings  that  the  search  of  these  premises 
was  legal  and  not  in  violation  of  the  appellants'  constitu- 
tional rights.  Such  findings  should  be  sustained  unless 
clearly  shown  to  be  erroneous  as  a  matter  of  law. 

United  States  v.  Gypsum  Co.,  333  U.  S.  364  at 
394-395  (1948). 

See  also: 

United  States  v.  Mitchell,  322  U.  S.  65  at  69-70 
(1944). 

C.     Proof  and  Pleading  of  Overt  Act. 

Proof  of  a  single  overt  act  is  sufficient  to  sustain  a  con- 
viction under  a  conspiracy  count. 

Marino  v.    United  States,  91    F.   2d  691    at   694 
(9th  Cir.,  1937). 

The  first  overt  act  charged  in  the  indictment  is  as  fol- 
lows: 

''(1)  On  or  about  February  27,  1956,  defendant 
Joel  Hernandez  had  a  conversation  with  Jack  C. 
Howe  at  151  North  Boylston  Street,  Los  Angeles, 
California,  where  he  received  from  Jack  C.  Howe 
$140.00;" 

We  have  already  discussed  the  evidence  as  to  the  con- 
spiracy and  Hernandez's  part  therein.  It  is  clear  from 
the  evidence   that   Howe  met  Hernandez   at    151    North 
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Boylston  Street  [R.  89-90,  129-130].  It  is  also  clear  that 
they  had  a  conversation  which  must  have  commenced  at 
the  time  of  their  meeting  [R.  90].  The  $140.00  was 
shown  to  Hernandez  but  actually  delivered  a  few  minutes 
later  at  Atwater  and  Fletcher  Streets  in  Los  Angeles  [R. 
90].  This  money  was  obviously  for  the  purchase  of  nar- 
cotics and  was  later  found  partly  on  Gavaldon  as  previ- 
ously stated. 

The  only  variance  between  pleading  and  proof  is  as  to 
the  place  of  delivery  of  the  money. 

In  a  case  almost  identical  hereto,  as  to  the  variance, 

where  a  sale  of  illicit  liquor  was  pleaded  to  have  occurred 

"at  the  northeast  corner  of  Clay  and  Kearney  Streets"  in 

San  Francisco,  but  the  proof  was  that  the  delivery  of  the 

liquor  and  payment  of  the  money  was  elsewhere,  this  court 

held  there  was  no  material  or  fatal  variance. 

McDonough  v.  United  States,  299  Fed.  30  at  39- 
40  (9th  Cir.,  1924). 

In  any  event,  appellants  have  failed  to  show  how  they 
were  prejudiced  by  what  variance  did  exist  here. 

See: 

United  States  v.  Ragen,  314  U.  S,  513  at  526; 

Berger  v.  United  States,  295  U.  S.  78  at  81-82; 

Smith  V.  United  States,  50  F.  2d  46  at  47  (8th  Cir., 
1931); 

Federal  Rules  of  Criminal  Procedure,  Rule  52(a). 
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Conclusion. 

We  submit  that  the  constitutional  rights  of  the  appel- 
lants were  not  violated  by  the  search  and  seizure,  because 
it  was  incident  to  a  valid  arrest  and  was  consented  to  by 
an  owner  of  the  premises ;  that  the  variance  between  plead- 
ing and  proof  was  immaterial  and  not  prejudicial  to  the 
appellants;  that  there  is  sufficient  and  substantial  evidence 
to  warrant  the  judgments  of  conviction  entered  herein. 

Respectfully  submitted, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Louis  Lee  Abbott, 

Chief  of  Criminal  Division, 
Asst.  United  States  Attorney, 

Robert  John  Jensen, 

Asst.  United  States  Attorney. 

Attorneys  for  Appellee. 
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Appellants  in  this  closing  brief  will  seek  to  touch 
upon  the  main  issues  as  responded  to  by  appellee  in 
the  Appellee 's  Brief. 

A. 

SUFFICIENCY  OF  THE  EVIDENCE  AGAINST 
GABRIEL  T.  MARTINEZ 

Appellee  urges  that  the  evidence  against  Appellant 
Grabriel  T.  Martinez  is  sufficient  to  sustain  the  convic- 
tions. Appellee  argues  (p.  17)  that  the  jury  could  prop- 
erly infer  that  Gabriel  T.  Martinez  was  present  at  3040 
At  water  Street  on  Februarj^  27, 1956,  because  there  was 
a  great  deal  of  confusion  and  Martinez  had  he  been 
there  would  have  had  time  to  run  away. 


It  must  be  carefully  noted  that  a  man  did  leave  the 
window,  shot  one  of  the  officers  and  escaped.  But  this 
is  not  the  man  appellee  has  reference  to,  for  this  man 
was  seen  face  to  face  by  the  officer  and  was  described 
as  "unknown"  and  "whose  identity  is  still  unknown" 
(RT142). 

What  appellee  is  arguing  is  that  someone  could  have 
(Gabriel  T.  Martinez)  left  before  this  "unknown" 
man.  The  officer  was  asked  if  he  saw  Gabriel  T.  Mar- 
tinez come  out  of  the  house  at  any  time  and  the  officer 
stated  he  did  not  (RT  159).  Appellee  is  using  a  hypo- 
thetical example  of  possibilities  to  establish  evidence, 
not  facts.  There  was  no  evidence  and  the  officers  do 
not  even  suggest  that  someone  else  left  before  the 
unknown  man.  This  appellant  submits  is  pure  con- 
jecture in  a  vain  attempt  to  place  Gabriel  T.  Martinez 
in  the  house  on  February  27,  1956. 


B. 

SUFFICIENCY  OF  THE  EVIDENCE  AGAINST 
THERESA  MARTINEZ 

Appellee's  Brief  (p.  22)  recites  certain  evidence 
from  which  appellee  concludes  (p.  23)  : 

"The  evidence  is  reasonably  susceptible  to  the 
finding  that  Theresa  had  full  knov^^edge  of  the  use 
of  her  home  as  a  center  of  traffic  in  narcotics.  At 
the  very  least  she  must  have  known  of  its  conceal- 
ment on  the  premises  which  was  one  of  the  pur- 
poses of  this  conspiracy. ' ' 

Appellee  recites,  in  substance,  the  following  facts 
(Appellee's  Brief,  p.  22)  to  support  this  conclusion: 

"Theresa  used  the  kitchen  and  utensils  for  cook- 
ing. Heroin  was  found  in  an  oatmeal  box.  Theresa 
has  seen  the  others  fooling  with  a  powdery  sub- 
stance. There  were  capsules,  balloons  and  powder 
milk  sugar  in  the  kitchen.  Theresa  was  inferen- 
tially  financiall}^  benefited  by  the  narcotic  traffic." 

The  weight  to  be  attached  to  the  a]>ove  evidence  is, 
it  is  respectfully  submitted,  not  sufficient  upon  which 
to  sustain  a  finding  of  guilty  in  a  criminal  charge. 

The  problem  which  appellee  has  to  face  is  this:  some 
incriminatory  or  connecting  facts  must  be  found  which 
would  demonstrate  that  Theresa  Martinez  was  a  mem- 
ber of  the  conspiracy  or  had  knowledge  thereof  and 
aided  in  their  transactions  and  concealment  of  the  nar- 
cotics. 


The  fact  Theresa  ^lartiiiez  used  the  kitchen  and  did 
the  cooking  is  not  incriminatory.  The  fact  Theresa 
Martinez  had  seen  others  fooling  with  a  powdery  sub- 
stance does  not  show  she  participated  in  their  activities. 
The  fact  she  may  have  been  incidentally  a  financial 
beneficiary  is  not  only  remote  but  proves  nothing  as  to 
her  knowledge  or  participation. 

While  it  is  true  it  is  the  whole  of  the  evidence  and 
the  inferences  that  may  be  drawm  from  this  totality 
upon  which  the  jury  are  permitted  to  draw  their  con- 
clusions the  outstanding  fact  in  the  evidence  is  that 
there  is  absolutely  no  showing  Theresa  Martinez  did 
anything  to  participate  or  aid  in  the  conspiracy  or 
charges.  She  was  not  shown  to  know  there  were  nar- 
cotics in  the  house.  She  was  not  shown  to  know  of 
any  of  the  transactions.  The  only  conclusion  is  that 
there  is  a  suspicion  she  may  have  benefited  financially 
in  some  indirect  way,  but  as  to  her  having  done  one 
single  thing  to  aid  or  participate  the  evidence  is  com- 
pletely lacking.  (Cf.  U.  S.  vs.  Cohen,  197  F.  2d  26  re 
appellant  Ona  Valker  on  page  29  thereof). 

In  similar  cases  the  court  has  typed  such  evidence 
"conjecture  and  suspicion,"  Belancl  vs,  V.  S.,  Ill  F. 
2d  958  at  9v59;  "allegedly  insinuating  circmiistances", 
Morei  vs.  U.  S.,  127  F.  2d  827  at  835-6;  "colorless  evi- 
dence", U.  S.  vs.  Bonmizi,  94  F.  2d  570  at  572,  and  "as 
a  strong  suspicion",  Quong  Mow  vs.  U.  S.,  13  F.  2d  120. 

In  Thmnas  vs.  U.  S.,  57  F.  2d  1039  confronted  wdth 
facts  which  showed  Simmons  was  the  brother-in-law 
of  Gorges  (a  conspirator).     Simmons  was  frequently 


seen  in  his  comi>aiiy  and  kurw  of  the  conspiratorial 
arrangement.    The  court  stated  (p.  1042) : 

"Mere  knowledge  or  a[)proval  of  or  acquiescence 
in  the  object  and  purpose  of  a  conspiracy  without 
agreement  to  cooperate  to  accomplish  such  object 
or  purpose  is  not  enough  to  constitute  one  a  party 
to  a  conspiracy." 


KNOWLEDGE     AND     PARTICIPATION     OF 
THERESA  MARTINEZ  IN  THE  CONSPIRACY 

To  support  the  conviction  of  Theresa  Martinez,  ap- 
pellee relies  (pp.  23-24)  upon  Marmo  vs.  United  States, 
91  F.  2d  671  at  694  as  illustrative  of  the  law  and  analo- 
gous to  the  facts  of  this  case  (Appellee's  Brief,  pp.  21, 
23-24). 

Appellants  respectfully  suVimit  that  the  Marino  case, 
supra,  is  completely  distinguishable.  In  the  Marino 
case  one  Gullo  was  present  and  had  openly  jiermitted 
his  ranch  to  be  used  to  store  and  recan  alcohol.  The 
question  before  the  court  was  were  these  established 
facts  sufficient  to  draw  an  inference  that  Gullo  knew 
there  was  a  conspiracy  to  defraud  the  govermnent  of 
its  tax  on  alcohol.     The  court  said: 

'^But  here,  Gullo  permitted  his  premises  to  be  used 
for  storage  and  recanning  of  alcohol.  Such  per- 
mission aided  the  purpose  of  the  conspiracy  and  as 
we  have  said  the  juiy  could  properly  infer  knowl- 
edge." 


In  the  instant  case  herein  there  was  no  necessity  for 
seeking  permission  from  Theresa  Martinez  to  use  the 
premises.  She  lived  there  and  operated  a  small  busi- 
ness in  the  business  section  of  Los  Angeles.  What 
others  did  in  the  house  did  not  necessitate  her  consent 
and  certainly  not  her  participation.  That  was  their 
business  and  as  she  said: 

"I  might  do  a  lot  of  things,  but  narcotic's  is  out 
of  the  question. "    ( RT  p.  148) . 

D. 

"CONSTRUCTIVE  POSSESSION"  AS  PROOF  OF 
POSSESSION  AND  THE  PRESUMPTION  CON- 
TAINED  WITHIN  SECTION  174  OF  TITLE  21, 
UNITED  STATES  CONSTITUTION. 

Appellee  argues  (p.  26)  that  both  appellants  were 
in  constructive  possession  of  the  narcotics  and  appellee 
cites  Brown  vs.  United  States,  222  F.  2d  293  at  297  for 
the  effect  that  the  important  element  of  possession  is 
dominion  luid  not  that  the  possession  be  immediate  or 
exclusive. 

The  Brown  case,  supra,  involved  a  defendant  whose 
activity  was  personally  making  the  necessary  arrange- 
ments for  delivery  of  narcotics  by  others.  Such  facts 
showed  control,  though,  the  defendant  never  had  the 
narcotics  on  his  person.  The  case  held  nothing  as  to 
the  application  of  the  constructive  possession  doctrine 
as  it  pertains  to  ownership  of  premises. 


Appellants  have  searclujd  the  cases  for  any  pro- 
nouncement  that  mere  ownership  of  premises  suports 
an  inference  that  all  items  contained  herein  are,  within 
the  purview  of  the  statute,  in  "possession"  of  the  own- 
ers. The  only  case  found  that  mentions  the  words  * '  con- 
structive possession"  in  a  criminal  case  is  Eng  Jung  vs. 
IJ.  S.,  46  F.  2d  66  at  67.  In  the  Eng  Jung  case  the  court 
held  narcotics  found  in  the  apartment  of  tenants  was 
not  in  the  constructive  possession  of  the  landlord. 

It  may  be  that  ownership  of  premises  is  one  item  of 
circumstantial  evidence  that  added  to  other  facts  would 
support,  an  inference  of  possession  of  items  found 
therein  but  here  there  is  little  weight  to  that  circmn- 
stance  because  the  house  was  occupied  by  at  least  five 
persons  during  the  period  in  (juestion. 
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E. 

THE  CONSENT  OF  THERESA  MARTINEZ 

Appellee  argues  (pp.  36-38)  that  the  reasoning-  of 
the  case  of  Hiygins  vs.  U.  S.,  209  F.  2d  819  cited  by 
appellants  in  their  opening  brief  does  not  apply,  be- 
cause the  lligyins  case  said  no  sane  man  would  consent 
to  a  search  if  narcotics  were  present  at  least  in  the 
absence  of  some  extraordinary  circumstances.  (Em- 
phasis mine.)  Hiygins,  supra,  was  cited  for  its  rea- 
soning that  no  consent  would  logically  be  ^ven  if  nar- 
cotics were  know^n  to  be  present.  Appellee  argues  that 
Theresa  Martinez  might  have  thought  the  narcotics 
were  all  gone,  because  one-half  ounce  was  ordered  and 
the  combined  weight  of  that  found  in  the  house  and  that 
delivered  was  approximately  one-half  ounce.  (Appel- 
lants' counsel  acknowledges  his  error  in  mathematics 
in  adding  174  plus  29  plus  3  to  add  to  204  (correct  206) 
Appellants'  Opening  Brief,  pp.  12-15).  Appellee  then 
reasons  that  Theresa  Martinez  could  have  believed  that 
one-half  ounce  was  out  in  the  street  being  delivered 
and  none  was  left  in  the  house. 

This  assumes  first  that  Theresa  Martinez  was  home 
at  that  time.  The  officer  testified  he  was  watching 
the  house  before  the  delivery  by  Gravaldon  (RT  131, 
133,  135)  and  her  automobile  was  first  noticed  as  he 
decided  to  effect  an  entry  (after  Gavaldon's  departure 
and  arrest)  (RT  159-160). 

Appellant  admits  this  is  not  conclusive  as  defend- 
ant Gavaldon  testified  Theresa  Martinez  arrived  home 
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about  12:35  (RT  254)  and  liu-  officers  entered  about 
2:45  (RT  146). 

Appellee  assumes  that  Theresa  Martinez  would 
know  about  the  order  for  one-half  ounce  of  narcotics, 
but  would  then  be  unaware  of  the  actual  amount  de- 
livered because  a  portion  ^^  as  left  behind  accidentally 
or  designedly  by  Gavaldon.  Appellant  respectfully 
submits  this  reasoning  is  "stretching  things  a  little 
too  far".  This  reasoning  assumes  she  was  home,  as- 
sumes she  knew  about  the  telephone  conversation,  as- 
sumes she  knew  that  Oavaldon  had  narcotics  and 
assumes  she  believed  there  were  no  other  narcotics.  All 
the  evidence  shows  is  Theresa  Martinez  consented  to 
the  search  because  she  either  didn't  know  if  there  were 
narcotics  or  she  submitted  to  the  continuing  implied 
threat  of  physical  force  previously  demonstrated. 
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F. 

PLEADING  AND  PROOF  OF  OVERT  ACT 

Appellee  argues  (pp.  38-39)  that  the  first  overt  act 
pleaded  was  proved  except  for  an  immaterial  variance. 
What  appellee  has  not  answered  is  appellants'  con- 
tention that  the  overt  act  pleaded  must  in  some  way  be 
in  aid  of  or  perpetration  of  the  objects  of  the  conspira- 
cy. The  first  overt  act  charged  is  in  substance  that 
Hernandez  received  money  from  Howe  to  purchase  nar- 
cotics. How  this  aids  or  fui-thers  the  conspiracy  is  not 
shown.  Appellee  states  "We  have  already  discussed 
the  evidence  as  to  the  conspiracy  and  Hernandez 's  part 
therein. ' ' 

The  record  shows  Hernandez  pleaded  ^lilty  to 
Counts  II  and  III  and  was  not  tried  on  Count  I  the 
conspiracy  charge.  This  proves  nothing,  but  the  evi- 
dence show^s  as  to  Hernandez  that  he  purchased  nar- 
cotics for  himself  and  Howe  and  w^as  not  a  member  of 
the  conspiracy  to  deliver  narcotics  for  the  co-conspira- 
tors. The  question  remains  unanswered  as  to  how  this 
overt  act  fits  into  the  conspiracy. 

Respectfully  submitted, 

HAROLD  J.  ACKERMAN, 
SAM  BUBRICK, 

Attorneys  for  Appellants. 
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Jf or  tjje  iSintf)  Circuit 


MAURICE  PENN, 

Appellant, 
vs. 
WILLIAM    R.    GRANT,    Trustee   in    Bankruptcy    of  )        No.  15176 
L.   R.   MAHAN,   also  known   as   LEMUEL   ROSS 
MAHAN, 

Appellee. 


Appellant's  ©pening  l^vitt 


Preliminary  Statement 

This  is  an  appeal  by  the  petitioner,  Maurice  Penn, 
from  an  order  of  the  Hon.  Ben  Harrison,  entered  on 
or  about  the  10th  day  of  May,  1956,  affirming  the  order 
of  the  Hon.  Joseph  J.  Rifkind,  Referee  in  Bankruptcy, 
made  and  entered  on  or  about  the  20th  day  of  February, 
1956,  in  favor  of  the  trustee  and  against  the  petitioner 
(Tr.  of  Rec.  p.  51)  which  determined  that  a  levy  of  at- 
tachment issued  out  of  the  Municipal  Court  in  that 
certain  action  entitled  Maurice  Penn  v.  L.  R.  Mahan 
on  certain  real  property  owned  by  the  bankrupt  was 


void  and  of  no  effect  as  against  the  trustee  in  bank- 
ruptcy (Tr.  of  Rec.  p.  25).  The  order  of  the  Referee 
in  Bankruptcy  (Tr.  of  Rec.  p.  25)  is  also  brought  up 
for  review  on  this  appeal  (Tr.  of  Rec.  p.  52). 

Statement  as  to  Jurisdiction 

Maurice  Perm  commenced  an  action  against  the 
banki-upt,  L.  R.  Mahan,  in  the  Municipal  Court  of  the 
City  of  Los  Angeles,  State  of  California,  on  or  about 
the  16th  day  of  September,  1953,  and  caused  an  attach- 
ment to  be  issued  and  levied  on  that  certain  real  prop- 
erty described  as  Lot  28,  in  Tract  No.  8970,  as  per 
map  recorded  in  book  117,  pages  43-44  of  Maps,  which 
property  was  owned  by  the  bankrupt.  Proceedings 
were  commenced  by  the  Tlnstee  in  Bankruptcy  to  set 
the  said  attachment  aside  on  the  grounds  that  it  was  a 
lien  obtained  by  attachment  within  four  months  before 
the  filing  of  the  Petition  in  Bankruptcy  by  the  bank- 
rupt (Tr.  of  Rec.  p.  17).  This  Court  can  entertain  such 
a  proceeding  pursuant  to  §67a  of  the  Bankruptcy  Act 
[11  U.S.C.A.  107],  and  jurisdiction  of  this  Court  is 
based  on  said  section. 

Facts 

The  appellant  herein,  Maurice  Penn,  caused  an 
attachment  to  be  levied  in  Municipal  Court  Case  No. 
124,775  entitled  Maurice  Penn  v.  L.  R.  Mahan,  on  cer- 
tain real  property  described  as  Lot  28,  Tract  8790,  as 
per  map  recorded  in  Book  117,  pages  43-44  of  Maps, 
Records  of  Los  Angeles  County,  State  of  California 
(Finding  of  Fact  No.  II ;  Tr.  of  Rec.  p.  23).    An  order 
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adjudicatiii,^'  L.  R.  Mahan  as  a  bankrupt  was  entered 
on  or  about  the  16th  day  of  October,  1953  (Findin,^  of 
Fact  No.  1 ;  Tr.  of  Rec.  p.  23 ;  pp.  7-8).  On  the  7th  day 
of  December,  1955,  the  trustee  filed  its  petition  alleging 
that  at  the  time  of  the  said  levy  of  attachment  the  bank- 
rupt was  actually  insolvent  and  that  by  virtue  of  the 
provisions  of  §67a  [11  U.S.C.A.  107]  of  the  Bank- 
iniptcy  Act  said  levy  of  attachiinent  and  subsequent 
judg-nient  lien  were  void  and  of  no  effect  as  against 
either  the  trustee  in  bankruptcy  or  the  bankin^ipt  estate 
(Tr.  of  Rec.  pjj.  17-18)  w^hich  allegation  was  duly 
denied  by  the  respondent  in  its  Answer  to  the  Petition 
(Tr.  of  Rec.  p.  19).  The  issues  thus  being  framed,  the 
sole  question  posed  to  the  court  was  the  insolvency  of 
the  bankrupt  at  the  time  of  the  levy  of  the  attaclunent 
(Tr.  of  Rec.  p.  29). 

In  determining  the  solvency  of  the  bankrupt  on  the 
16th  day  of  September,  1953,  consideration  must  be 
given  to  whether  the  chose  in  action  in  the  sum  of 
$81,719.61  was  worth  that  amount. 

The  trustee  then  produced  as  a  witness  Orace 
Mahan,  the  wife  of  the  bankrupt  (Tr.  of  Rec.  p.  29) 
who  testified  that  a  cause  of  action  against  the  Sea- 
board Finance  Company  based  on  usury  had  been  filed 
on  September  16th,  1953,  claiming  damages  in  the  total 
amount  of  $81,719.61  (Tr.  of  Rec.  p.  36;  p.  42).  The 
witness  and  her  husband  felt  that  the  Seaboard  Finance 
Company  was  inde])ted  to  them  for  that  amount  (Tr. 
of  Rec.  p.  42;  p.  43).  This  was  the  only  testimony  pro- 
duced by  the  trustee  to  support  his  allegation  that  the 


bankrupt  was  insolvent  at  the  time  of  the  levy  of  the 
attachment.  The  only  other  evidence  in  the  record  re- 
lating to  the  value  of  this  chose  in  action  was  the 
schedules  (Tl*.  of  Rec.  pp.  5-7)  verified  by  the  bank- 
rupt as  part  of  an  accurate  inventory  of  his  property 
(Tr.  of  Rec.  p.  4,  Paragraph  IV). 

From  all  of  this  the  Referee  found  that  the  alleged 
claim  for  usury  in  the  sum  of  $81,719.61  was  inchoate 
and  uncertain  in  character  and  amount  and  had  no 
appreciable  value  and  concluded  that  the  bankmpts 
were  actually  insolvent  under  the  provisions  of  §67a 
of  the  Bankruptcy  Act  and  voided  the  attachment  and 
the  subsequent  judgment  lien  (Tr.  of  Rec.  pp.  24-25). 

Questions  for  the  Appellate  Court 

Appellant  concedes  that  upon  evidence  properly 
submitted  a  Referee  in  Bankruptcy  may  evaluate  a 
chose  in  action  at  a  figure  less  than  that  claimed  by 
the  bankrupt.  Appellant  insists,  however,  that  it  is 
incumbent  upon  the  trustee  in  bankruptcy  to  present 
evidence  and  sustain  its  burden  of  proof  as  to  the  value 
of  a  chose  in  action. 

The  sole  question  submitted  to  this  (^ourt,  therefore, 
is  whether  the  Trustee  in  Banki'uj)tcy  sustained  his 
burden  of  proving  that  the  Uvsury  claim  of  $81,719.61 
was  inchoate  and  uncertain  in  character  and  had  no 
appreciable  value.  It  is  the  position  of  the  appellant 
that  the  trustee  in  bankruptcy  did  not  sustain  his  bur- 
den of  proof  and  the  petition  should  therefore  be  dis- 
missed. 


Point  I 

The  Trustee  in  Bankruptcy  Failed  to  Sustain  the  Burden 
of  Proof  that  the  Chose  in  Action  Had  No  Value 

At  the  hearing-  before  the  Hon.  Joseph  Rifkind, 
Referee  in  Bankruptcy,  Grace  Mahan  testified  that  a 
cause  of  action  was  in  existence  on  September  16th, 
1953,  against  Seaboard  Finance  Company  based  on 
usury  in  the  sum  of  $81,719.61  (Tr.  of  Rec.  p.  36)  and 
that  in  her  opinion  it  was  a  valid  and  good  cause  of 
action  as  far  as  she  and  her  husband  were  concerned 
(Tr.  of  Rec.  pp.  42-43). 

The  trustee  contends  that  since  this  claim  against 
Seaboard  is  a  lawsuit,  its  value  as  an  asset  should  be 
discounted  (Tr.  of  Record,  p.  46).  In  thus  arguing 
the  trustee  overlooks  the  fact  that  the  burden  of  proof 
is  upon  him  to  establish  that  this  claim  has  no  value 
and  not  upon  the  petitioner  to  supply  evidence  as  to 
the  lawsuit's  actual  value.  (In  re  Graves,  27  Fed. 
Supp.  717,  718;  Dockery  v.  Flanary,  (Sup.  Ct.  Va.) 
73  S.E.  2d  375,  Til -,  Sample  v.  Jackson  (Sup.  Ct.  N.C.) 
26  S.E.  2d  876,  879;  ]\loffit  v.  Demiitson,  (Sup.  Ct. 
Iowa)  294N.W.  731,  734). 

The  argument  of  the  trustee  that  until  a  judgment 
has  been  rendered  a  cause  of  action  has  no  value  at  all 
and  that  the  court  can  entirely  disregard  it  (Tr.  of  Rec. 
p.  46)  is,  of  course,  not  correct.  A  judgment  is  merely 
the  judicial  determination  of  a  claim  by  a  court  upon 
a  matter  within  its  jurisdiction  {U.S.  v.  Hark,  320  U.S. 
531,  534;  64  S.  Ct.  359,  361).  It  is  a  matter  of  common 
knowledge  that  not  all  judgments  are  reducible  to  cash. 


Equally  well  known  i«  the  axiom  that  a  claim  against 
a  substantially  solvent  defendant  has  greater  value 
than  an  imcoUectable  judgment.  ,- 

In  the  case  at  bar  the  action  had  been  pending  prior 
to  the  levy  of  attachment  (Tr.  of  Rec.  p.  36).  If  at  the 
date  of  the  hearing,  December  28,  1955,  2  years  later 
(Tr.  of  Rec.  p.  28)  the  litigation  had  not  been  tried 
and  disposed  of,  the  fault  lies  with  the  bankrupt  and 
the  trustee  for  not  diligently  prosecuting  the  same. 
No  reason  is  given  why  those  charged  with  pursuing 
the  litigation  did  not  do  so  with  all  haste  and  dispatch 
(Tr.  of  Rec.  p.  47). 

In  determining  the  value  of  the  chose  in  action  we 
have  only  the  testimony  of  Mrs.  Mahan  (Tr.  of  Rec. 
pp.  36,  42,  43)  and  the  verified  schedules  that  it  was 
valued  in  the  sum  of  $81,719.61  (Tr.  of  Rec.  p.  7). 
(In  re  Mwndel,  127  Fed.  863;  affirmed  135  Fed.  1021). 
No  testimony  was  introduced  by  the  trustee  as  to  any 
other  valuation.  The  testimony  of  this  witness  is  not 
so  improbable  that  it  carmot  be  accepted  as  evidence. 
In  any  event,  it  was  uncontradicted  and  testimony  not 
improbable  and  uncontradicted  must  be  accepted  as 
true  by  the  court.  (Hynes  v.  White,  47  Cal.  App.  549, 
552,  [190  P.  836] ;  Hutchison  v.  Holland,  47  Cal.  App. 
710,  712,  [190  P.  1072] ;  Gomez  v.  Cecena,  15  Cal.  2d 
363,  366,  [101  P.  2d  477] ;  Mantonya  v.  Bratlie,  33  Cal. 
2d  120,  127,  [199  P.  2d  677] ;  Lee  Sing  Far  v.  U.S.,  94 
Fed.  834;  Wigmore  on  Evidence,  2nd  Edition,  §2034. 
Under  such  circumstances  the  Court  may  not  disregard 
such  evidence.  Furthermore  there  is  no  evidence  upon 
which  the  referee  could  have  made  a  contraiy  finding. 


The  cases  cited  by  the  Referee  in  its  memoranduin 
opinion  (Tr.  of  Rec.  p.  22)  do  not  hold  a  contrary  view, 
but  actually  support  appellant's  position  that  the  bur- 
den of  proof  is  upon  the  trustee  to  establish  the  value 
of  a  claim  before  the  Referee  can  make  a  finding  as  to 
its  woiiJi. 

In  First  National  Bank  v.  Wyonning  Valley  Ice 
Com\pa>mj  (Dist.  Ct.  Pa.)  136  Fed.  466,  the  respondent 
argued  that  certain  bonds  totaling  $90,000.00  and  set 
up  as  a  liability  were  invalid ;  and  that  if  you  subtract 
this  sum  of  $90,000.00  from  the  liabilities,  the  assets 
would  exceed  the  liabilities  and  there  would  be  no  in- 
solvency. The  respondent  insisted  that  these  bonds 
were  invalid  because  there  was  no  compliance  with 
certain  state  requirements.  The  court  there  held  that 
the  question  of  the  irregularity  was  one  that  only  the 
state  aiitJiorities  could  take  advantage  of  and  as  a 
result  respondent  failed  to  sustain  the  burden  of  proof 
that  these  bonds  were  invalid. 

In  Houghton  Wool  Co.  v.  Morris  (CCA.  1)  249 
Fed.  434,  the  Referee  fomid  that  the  bankrupt  was 
insolvent,  the  court  saying  on  page  435 : 

' '  That  there  was  sufficient  evidence  to  support 
these  findings  is  not  disputed. ' ' 

In  Re  Cooper,  (Dist.  Ct.  Mass.)  12  Fed.  2d  485, 
involved  a  cause  of  action  for  breach  of  contract  grow- 
ing out  of  a  transaction  relating  to  reorganization  of 
the  bankrupt's  business;  that  the  agreement  itself  was 
for  some  indefinite  undertaking  to  furnish  financial 
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assistance.  In  this  case  the  bankrupt  himself  admitted 
that  the  claim  was  not  seriously  considered  by  him 
(pp.  485-486).    The  court  there  said  on  page  486: 

''The  test  seems  to  be  whether  the  claim  is  one 
that  can  be  rendered  available  for  the  payment  of 
debts  within  a  reasonable  time." 

In  the  case  at  bar  the  only  testimony  is  that  Mrs. 
Mahan  considered  seriously  this  chose  in  action  and 
felt  that  the  Seaboard  Finance  Company  was  actually 
indebted  to  the  bankrupt  in  the  sum  of  $81,719.61  (Tr. 
of  Rec.  pp.  42-43).  Moreover,  it  is  because  of  the 
laches  of  the  bankrupt  and  the  trustee  that  this  lawsuit 
was  not  tried  long  before  the  hearing  of  the  petition. 
In  the  normal  course  of  events  the  lawsuit  would  have 
been  adjudicated  and  a  deteiTnination  had  whether 
recovery  on  the  claim  would  have  rendered  sufficient 
funds  available  for  the  payment  of  debts.  As  a  matter 
of  equitable  principles  the  trustee  in  bankruptcy  should 
not  be  peiTnitted  to  remain  idle  more  than  two  years 
and  then  without  producing  any  evidence  whatsoever 
argue  that  a  chose  in  action  is  valueless. 
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Point  II 

The   Order   Granting    the    Petition    that    the    Levy    of 
Attachment  Is  Void  and  of  No   Effect  Should   Be 
^    Reversed. 

Respectfully  submitted, 

JOSEPH  W.  FAIRFIELD 
ETHELYN  F.  BLACK 
MAX  H.  GEWIRTZ 

Attorneys  for  Appellant 
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No.  15176. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


I 


Maurice  Penn, 

Appellant, 

vs. 

William   R.   Grant,   Trustee  in   Bankniptcy   of   L.   R. 
Mahan,  also  known  as  Lemuel  Ross  Mahan, 

Appellee. 


APPELLEE'S  ANSWERING  BRIEF. 


Preliminary  Statement. 

1^  The  preliminary  statement  as  set  forth  in  appellant's 
opening  brief  correctly  states  the  facts  that  are  pertinent 
to  this  appeal.  The  statement  as  to  jurisdiction  is  also 
correct.  The  facts  as  outlined  by  the  appellant  are  essen- 
tially correct  with  the  exception  that  the  husband  of  the 
witness  referred  to  did  not  testify  in  the  proceedings  be- 
fore the  referee  in  bankruptcy. 

Question  Presented. 

'  The  sole  question  to  be  determined'  by  this  Court  is 
,  whether  the  bankrupt  was  insolvent  on  or  about  September 
16,  1953,  the  date  of  the  levy  of  attachment  in  question. 


— 2— 

POINT  ONE. 

The  Determination  of  Insolvency  Is  One  of  Fact  to 

Be  Determined  by  the  Trier  of  Facts. 

Insolvency  is  defined  in  Section  1(19)  of  the  Bank- 
ruptcy Act  (11  U.  S.  C.  Sec.  1(19)).  That  definition 
follows : 

''A  person  shall  be  deemed  insolvent  within  the  pro- 
visions of  this  Act  whenever  the  aggregate  of  his 
property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed,  removed,  or 
permitted  to  be  concealed  or  removed,  with  intent  to 
defraud,  hinder,  or  delay  his  creditors,  shall  not  at  a 
fair  valuation  be  sufficient  in  amount  to  pay  his 
debts."     (Emphasis  added.) 

The  cases  wherein  the  matter  of  the  determination  of 
the  insolvency  of  a  person  is  involved  are  usually  where 
an  involuntary  petition  in  bankruptcy  has  been  filed  against 
an  individual  and  the  matter  of  determining  the  solvency 
or  insolvency  of  that  individual  must  be  found  by  the 
Court.  The  fourteenth  edition  of  Collier  on  Bankruptcy, 
volume  1,  pages  77  and  78,  has  this  to  say  on  the  point 
involved  before  the  Court: 

"Where  the  validity  of  a  note  or  account  is  seri- 
ously disputed  some  Courts  have  heavily  discounted 
it  in  arriving  at  a  valuation;  others,  presumably  un- 
willing to  go  into  collateral  issues  have  allotted  no 
value  to  it." 

In  the  case  of  First  National  Bank  v.  Wyoming  Ice  Co. 
(D.  C.  Pa.),  14  A.  B.  R.  448,  136  Fed.  466,  a  contested 
lawsuit  was  alleged  to  be  an  asset.  The  Court  refused  to 
give  it  any  value  in  determining  the  matter  of  insolvency. 


i 


A 


In  the  case  of  Houghton  Wool  Co.  v.  Morris  (C.  C.  A. 
1),  41  A.  B.  R.  271,  249  Fed.  434,  an  alleged  asset  was  a 
claim  that  might  be  a  valid  claim  after  protracted  litiga- 
tion. The  Court  refused  to  consider  it  as  an  asset  in  de- 
termining the  question  of  insolvency. 

In  the  Matter  of  Cooper  (D.  C.  Mass.),  12  F.  2d  485, 
7  A.  B.  R.  (N.  S.)  643,  the  Court  held  that  a  doubtful 
and  disputed  claim  for  unliquidated  damages  resulting 
from  breach  of  contract  should  not  be  considered  as  an 
asset  in  determining  whether  the  alleged  bankrupt  was 
insolvent.  At  page  486  the  Court  used  the  following 
language : 

"The  test  seems  to  be  whether  the  claim  is  one  that 
can  be  rendered  available  for  the  payment  of  debts 
within  a  reasonable  time." 

j  At  the  time  of  the  hearing  before  the  referee  the  al- 
leged usury  action  referred  to  in  the  schedules  of  the  bank- 
rupt had  been  pending  since  September,  1953,  and  was  still 
not  at  issue.  Certainly  this  is  not  the  type  of  claim  that 
can  be  rendered  available  in  cash  for  the  payment  of  debts 
within  a  reasonable  time. 

The  appellant  strongly  contends  that  the  appellee  has 
failed  to  sustain  the  burden  of  proof  of  insolvency  of  the 
bankrupt  on  the  date  of  the  attachment.  Reference  is 
made  by  the  appellant  to  the  testimony  of  the  wife  of  the 
bankrupt  to  the  effect  that  she  felt  that  the  Seaboard 
Finance  Company  was  indebted  to  her  in  the  amount  of 
some  $81,000.00.  [Tr.  of  Rec.  pp.  42-43.]  It  should  be 
remembered  that  there  was  introduced  into  evidence  the 
schedules  filed  by  the  bankrupt  from  which  it  appeared 
that  without  the  claim  based  upon  usury,  the  bankrupt 
was  hopelessly  insolvent  on  September  16,  1953,  the  date 
of  attachment.     [Tr.  of  Rec.  p.  13.] 


It  was  the  duty  of  the  referee  as  the  trier  of  facts  to 
give  such  weight  to  the  testimony  of  the  wife  of  the 
bankrupt  as  he  should  deem  fit.  From  the  conclusion  of 
the  referee,  affirmed  by  the  District  Court,  it  appears  that 
the  testimony  of  the  witness  concerning  the  value  of  the 
usury  claim  was  rejected  in  whole  and  the  referee  relied 
upon  the  authorities  cited  above  in  determining  that  the 
bankrupt  was  actually  insolvent  on  the  date  of  attachment. 

It  is  respectfully  submitted  that  the  order  of  the  District 
Court  affirming  the  order  of  the  referee  should  be  affirmed. 

Respectfully  submitted, 

Frank  M.  Chichester, 

Attorney  for  Appellee. 
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To  the  Honorable,  Albert  Lee  Stephens,  Stanley 
Barnes,  Circuit  Judges,  a/nd  Charles  E.  Clark, 
District  Judge: 

The  appellant  above-named  respectfully  petitions 
this  Honorable  Court  for  a  rehearing  of  the  appeal  in 
the  above-entitled  cause,  and  in  support  of  this  peti- 
tion represent  to  the  Court  as  follows: 

We  reserve  our  argued  position  as  to  each  of  the 
points  of  appeal,  but  in  this  petition  address  ourselves 
solely  to  that  feature  of  the  decision  wherein  we  be- 
lieve the  Court  may  be  convinced  its  result  is  based 
upon  the  application  of  incorrect  legal  principles. 


Therefore  this  petition  is  devoted  to  convincing 
this  Court  that  it  has  erred  in  its  determination  on  2 
major  questions  put  to  it  upon  appeal. 

I. 

On  page  2  of  its  printed  Opinion,  this  Court  con- 
cluded that  the  finding  of  insolvency  on  the  date  of 
issue  by  the  Referee  was  fully  justified  since  the 
Referee  stated  that  serious  questions  existed  as  to 
whether  the  finance  company  is  subject  to  the  usury 
act,  or  is  a  personal  loan  company  excluded  therefrom, 
and  also  tvhether  the  amount  claimed  is  the  correct 
amount,  (italics  added).  This  Court  also  concluded 
that  the  weight  to  be  given  to  this  claim  for  usury 
(based  on  the  testimony  of  Mrs.  Mahan,  wife  of  the 
bankrupt)  was  properly  within  the  discretion  of  the 
Referee. 

What  this  Court  overlooked  is  that  Mrs.  Mahan 
was  called  as  a  witness  by  the  trustee,  and  she  was  a 
witness  for  and  on  behalf  of  the  trustee.  Under  those 
circumstances  the  trustee  was  bound  by  her  testimony. 

It  is  axiomatic  that  a  party  is  bound  by  the  testi- 
mony of  his  own  witnesses  (Wright  v.  Gordon's  Trans- 
port, 162  Fed.  2d  590,  591).  Put  another  way,  it  has 
been  held  that  a  litigant  cannot  challenge  his  own  un- 
impeached  witness  (Burdon  v.  Wood,  142  Fed.  2d  303, 
306;  Certiorari  denied,  323  U.S.  733,  65  Sup.  Ct.  70; 
89  L.  Ed.  588).  This  rule  applies  even  where  the  liti- 
gant is  a  quasi  public  official.  For  example,  in  Bowles 
V.  Marx  Hide  and  Tallow  Co.,  153  Fed.  2d  146, 147,  the 


Court  held  that  an  OPA  Administrator  vouches  for 
the  credibility  of  his  own  witness. 

In  Re  Erickson,  13  Fed.  Supp.  853,  855,  the  Court 
held  that  where 

*'An  objecting  creditor  presented  the  bankrupt 
as  his  witness,  as  his  sole  witness,  and  as  a  credi- 
ble witness,  and  is  bound  by  his  testimony,  and  he 
cannot  be  impeached  or  assailed  by  the  objecting 
creditor." 

In  Wiget  v.  Becker,  84  Fed.  2d  706,  in  reversing  a 
judgment  for  the  defendant,  the  Court  held  on  page 
710  as  follows: 

**  Ordinarily,  a  party  is  bound  by  the  testimony 
of  his  own  witnesses.  Yellow  Cab  v.  Rodgers,  (C. 
C.A.  3)  61  Fed.  (2d)  729.  To  be  sure,  the  evidence 
might  justify  the  arg-ument  that  a  witness  was  mis- 
taken, and  the  trier  of  fact  may  so  find,  but  there 
must  be  evidence  of  mistake.  Michigan'  Central  R. 
Co.  V.  Zimmermm,  (CCA.  6)  24  Fed.  (2d)  23. 
There  is  no  contention  that  Mr.  Kurtzeborn  made 
any  mistake  in  his  testimony,  or  that  the  facts 
upon  which  counsel  have  apparently  acted  in  mak- 
ing the  statement  and  admission  of  record  are  not 
true." 

Likewise  in  the  case  at  bar,  no  question  has  been 
raised  why  the  testimony  of  Mrs.  Mahan  as  to  the 
value  of  her  claim  should  be  disregarded.  Since  this 
is  testimony  offered  by  the  trustee  in  behalf  of  its  own 
case,  there  is  no  justification  whatsoever,  why  this  tes- 
timony should  be  disregarded. 


II. 

If  we  assume,  for  the  sake  of  argument,  that  the 
Referee  was  justified  in  giving  no  weight  to  the  evi- 
dence of  Mrs.  Mahan,  then  it  was  still  error  to  find  the 
bankrupt  insolvent  on  the  date  in  issue  (Op.  p.  2)  for 
in  such  event  there  is  no  testimony  of  any  type  as  to 
the  wilue  of  the  chose  in  action.  Bearing  in  mind  that 
the  trustee  has  the  burden  of  proving  the  value  of  a 
chose  in  action  for  the  purpose  of  sustaining  his  obli- 
gation that  the  bankrupt  was  insolvent,  disregarding 
the  testimony  of  Mrs.  Mahan  that  the  chose  in  action 
was  valued  at  the  sum  of  $81,719.61  does  not  establish 
that  the  value  of  the  chose  in  action  was  that  amount 
or  any  amount  or  entirely  valueless,  for  mere  disbelief 
of  a  witness  does  not  establish  an  affirmative  case 
(Heise  v.  Eamshaw  Publications,  130  Fed.  Supp.  38, 
41). 

In  Estate  of  Burleiv,  146  A.C.A.  695,  the  court  said 
on  pages  701,  702  as  follows: 

''While  her  testimony  could  have  been  disbe- 
lieved, there  was  no  other  evidence  to  believe,  and 
as  is  said  in  Hutchinson  v.  Contractors*  State  etc. 

Board,  143  Cal.  App.  2d , , [300  P.  2d 

216]:  (Advance  Report  Citation:  143  A.C.A.  733, 
737-738) 

'But  the  rejection  of  testimony  does  not  create 
evidence  contrary  to  that  which  is  deemed  imtrust- 
worthy.  "  'Disbelief  does  not  create  affirmative 
evidence  to  the  contrary  of  that  which  is  discarded. 
a  <<rpjjg  ^^^^  ^Yi^sii  a  jury  may  disbelieve  the  testi- 


mony  of  a  witness  who  testifies  to  the  negative  of 
an  issue  does  not  of  itself  furnish  any  evidence 
m  support  of  the  affirmative  of  that  issue,  and 
does  not  warrant  a  finding  in   the   affirmative 
thereof  unless  there  is  other  evidence  in  the  case 
to  support  such  affirmative,  (citing  cases)."  "  . 
The  fact  that  one  testifies  falsely  may,  and  usuaUy 
does,  afford  an  inference  that  he  or  she  is  con- 
ceaHng  the  truth  but  it  does  not  reveal  the  truth 
itself  or  warrant  an  inference  that  the  truth  is 
the  direct  converse  of  the  rejected  testimony.'  " 
(citing  cases) . " 

See  also  Hutchinson  v.  Contractors  State  etc.  Board 
143  Cal.  App.  2d  628 ;  300  P.  2d  216. 

In  Barnett  v.  Terminal  Railroad  Assn,  of  St.  Louis 
228  Fed.  2d  756,  761,  the  court  held  that : 

''Where  a  party's  own  testimony,  if  true,  would 
defeat  his  right  to  a  verdict,  and  such  statements 
are  not  modified  or  explained,  a  verdict  may  he 
directed  against  him." 

hi  re  Erickson,  13  Fed.  Supp.  853,  855,  the  Court 
held: 

''Even  so,  there  is  no  testimony  in  the  case  ex- 
cept that  of  the  bankrupt  and  it  is  upon  his  testi- 
mony  that  reliance  must  be  placed  for  decision 
here.  The  objecting  creditor  conducted  the  exami- 
nation upon  the  apparent  assumption  that  he  was 
entitled  to  cross-examine  and,  if  possible,  impeach 
his  own  witness.  A  considerable  part  of  the  exami- 
nation was  conducted  along  this  line  and  was  not 
objected  to,  although  objections,  if  made,  would 


6 

probably  have  been  sustained  by  the  referee.  Ex- 
amining the  record  in  the  light  of  the  foregoing 
authorities,  the  report  of  the  referee  upon  the 
facts  and  his  recommendations  cannot  be  sus- 
tained." 

In  Controller  of  California  v.  Lockwood,  193  Fed. 
2d  169,  this  court  in  commenting  upon  the  duties  of  a 
referee  in  bankruptcy  to  make  findings  upon  evidence 
and  not  suspicion  said  as  follows  on  page  172 : 

''We  agree  with  the  District  Court  that  there 
is  no  factual  basis  for  the  referee's  conclusion. 
Suspicion,  no  matter  how  aroused,  is  not  evidence. 
What  we  find  here  does  not  establish  the  fact  in 
dispute.  It  lacks  the  quality  of  proof.  The  infer- 
ence which  the  referee  drew  does  not  rest  upon 
supporting  fact  or  facts.  His  deduction  does  not 
come  within  the  orbit  of  another  certain  truth. 
There  are  too  many  loopholes  for  a  false  deduc- 
tion." 

a 

The  point  that  appellant  has  raised  and  which  ap- 
pellant insists  is  error,  is  that  even  if  the  referee  chose 
to  disregard  the  testimony  of  the  witness  Mrs.  Mahan 
as  to  the  value  of  the  chose  in  action,  then  there  is  no 
evidence  in  the  record  whatsoever  as  to  any  value 
which  may  be  attributed  to  the  chose  in  action.  The 
referee  did  state 

''That  serious  questions  existed  as  to  whether 
the  finance  company  is  subject  to  the  usury  act 
or  is  a  personal  loan  company  excluded  therefrom, 


and  also  whether  the  auiount  claimed  is  the  correct 
amount."  (Italics  added)   (Op.  p.  2) 

But  although  the  Referee  may  have  decided  to  dis- 
regard the  testimony  of  Mrs.  Mahan  and  that  the  claim 
for  usury  in  the  sum  of  $81,719.61  was  inchoate  and 
uncertain  in  character  and  amount,  it  is  also  equally 
true  that  there  is  no  evidence  as  to  what  the  actual 
value  of  the  chose  in  action  is,  and  the  Referee  under 
the  circumstances  had  no  basis  in  fact  or  otherwise  to 
come  to  the  conclusion  that  it  was  entirely  valueless. 

For  the  foregoing  reasons  it  is  respectfully  re- 
quested that  this  petition  for  a  rehearing  should  be 
granted. 

Respectfully  submitted, 

JOSEPH  W.  FAIRFIELD 
ETHELYN  F.  BLACK 

MAX  H.  GEWIRTZ 

Attorneys  for  Appellant 
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STATE  OP  CALIFORNIA, 

County  of  Los  Angeles. — ss. 

JOSEPH  W.  FAIRFIELD,  being  first  duly  sworn, 
on  oath,  certifies  and  says: 

That  he  is  one  of  the  attorneys  for  appellant  in  this 
cause;  that  he  makes  this  Certificate  in  compliance 
with  Rule  23  of  the  Rules  of  this  Court;  that  in  his 
judgment  the  within  and  aforegoing  Petition  for 
Rehearing  is  well  foimded  and  is  not  interposed  for 
delay. 

JOSEPH  W.  FAIRFIELD 

[Joseph  W.  Fairfield] 

Subscribed  and  sworn  to  before  me  at  Los  Angeles, 

California,  this ^^. day  of  June,  1957. 

ETHEV  VN  F.  BLACK 


[Ethelyn  F.  Black] 
Notary  Public  in  and  for  the 
State  of  California,  County 
of  Los  Angeles. 
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JURISDICTION 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  Northern  District  of  California, 
Southern  Division,  against  the  plaintiffs,  taxpayers,  and  in 
favor  of  the  defendant.  United  States  of  America. 

The  action  brought  in  the  District  C^ourt  vras  for  recovery 
of  income  taxes  in  excess  of  $10,000  alleged  to  have  been 
erroneously  and  illegally  assessed  and  collected  under  the 
1939   Internal  Revenue   Code  bv  a   Collector   of  Internal 
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Revenue  not  in  office  at  the  time  the  action  was  commenced. 
Complaint,  paragraph  I   (Tr.  3).  The  jurisdiction  of  the 
District  Court  was  based  upon  Title  28,  United  States  Code, 
Section  1346(a)  (l)(ii). 

The  judgment  of  the  District  Court,  filed  and  entered  on 
March  23,  195G  (Tr.  112)  was  a  final  decision  of  the  District 
"Court,  and  the  appellate  jurisdiction  of  this  court  is  found 
in  Title  28,  United  States  Code,  Section  1291. 

STATEMENT  OF  THE  CASE 

Plaintiffs  John  and  Morris  Daley  had  been  engaged  in 
the  construction  business  since  1935,  doing  business  in  part- 
nership as  "Daley  Brothers."  They  had  consistently  followed 
the  completed  contract  method  of  accounting  in  connection 
with  that  business,  under  which  profit  or  loss  on  construc- 
tion contracts  is  determined  and  reported  for  tax  purposes 
only  when  the  contract  is  completed. 

On  June  30,  1942,  John  and  Morris  Daley  formed  a  new 
partnel^ship,  Daley  Bros.,  Ltd.,  to  continue  the  construction 
business  theretofore  conducted  by  them.  This  partnership 
consisted  of  themselves  as  general  partners  and  plaintiff 
Homer  Bosse  as  trustee  for  their  children  as  limited  partner. 
On  July  8,  1942,  a  War  Department  contract  was  obtained  in 
the  name  "Daley  Brothers"  (but  for  the  benefit  of  Daley 
Bros.,  Ltd.)  for  the  construction  of  the  Abraham  Eelocation 
Center  at  Delta,  Utah.  Daley  Bros.,  Ltd.  and  plaintiff  Wil- 
liam Radtke  formed  a  joint  venture  to  perform  this  contract. 
The  contract  was  originally  scheduled  for  completion  on 
September  6,  1942,  but  the  time  for  completion  was  extended 
several  times  and  the  contract  was  finally  completed  and 
accepted  by  the  United  States  on  February  3  6,  1943. 

Li  January,  1943,  when  the  Delta  contract  was  99%  com- 
plete, an  army  officer  assigned  to  renegotiate  the  Delta  con- 
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tract  required  that  the  books  be  closed  on  that  coiiliaft  as 
of  Ueoeinber  31,  1942,  so  that  the  eoiiti-act  could  be  re- 
negotiated for  194-2  and  he  could  "get  off  to  wai-".  John 
Daley,  who  was  the  managing  partner,  pi-otested  closing 
the  books  on  the  Delta  contract  before  it  was  fully  com- 
pleted, but  finally  agreed  to  do  so.  At  the  time  the  Delta 
contract  was  obtained,  the  full  contract  price  was  entered 
in  the  books  of  account  as  an  account  receivable  without 
regard  to  the  time  at  which  the  right  to  such  price  would 
accrue.  Upon  closing  such  books  on  December  31,  1942, 
there  was  deducted  from  such  full  contract  price  costs  which 
had  been  incurred  to  December  31,  1942  in  performing  such 
contract,  plus  some  additional  costs  which  the  accountant 
estimated  would  be  incurred  to  complete  the  contract.  Thus 
the  books  of  account  after  closing  as  of  December  31,  1942 
showed  the  profit  estimated  to  be  realized  upon  completion 
of  the  Delta  contract,  and  the  contract  was  renegotiated 
on  that  basis. 

The  joint  venture  filed  a  separate  partnership  income  tax 
return  in  the  name  "Daley  Brothers  Delta  Venture"  for  1942 
with  respect  to  the  Delta  contract,  and  reported  income  from 
the  Delta  contract  in  accordance  with  the  books  of  account. 
In  so  doing,  they  reported  the  full  contract  price  of  the 
Delta  contract  as  gross  receipts  for  1942,  even  though  the 
joint  venture  had  not  received,  and  was  not  then  entitled 
to  receive,  $472,722.15  of  that  price.  This  sum  represented 
"holdbacks"  which  the  United  States  was  entitled  to  retain 
until  final  acceptance  of  the  contract,  and  the  price  of  cer- 
tain items  of  the  contract  which  had  not  then  been  approved 
for  payn.ient  by  the  contracting  officer.  Such  items  are  in- 
come only  when  the  conditions  relating  thereto  have  been 
removed.  See,  e.g.,  Cluis.  F.  BaUy  r.  Comm'r.  (1953).  20 
T.C.  894,  aff'd  (9th  Cir.  1955)  227  F.2d  724,  cert,  den.,  315 
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U.S.  908.  No  i)artiiei-sliip  return  was  filed  by  Daley  Brothers 
Delta  Venture  I'oi-  1943,  because  all  the  income  from  the 
Delta  contract  had  1)een  reported  in  1942. 

When  the  plaintiffs  discovered  the  error  which  had  been 
made  in  the  1942  Daley  Brothers  Delta  Venture  return,  they 
filed  timely  claims  for  refund,  based  on  amended  returns. 
The  amended  return  for  1942  corrected  the  original  return 
by  eliminating  from  gross  receipts  the  $472,722.15  which 
was  improperly  accrued,  and  by  showing  the  balance  of 
the  contract  price  as  gross  receipts  wliich  had  been  paid  as 
"advances."  The  amended  1943  return  rei)orted  the  full 
amount  of  the  income  from  the  Delta  contract  in  that  year 
when  the  contract  was  completed.  The  changes  in  tax  lia- 
bility thus  computed  resulted  in  net  overpayments  of  taxes 
for  the  two  years  1942  and  1943  taken  together,  and  refunds 
for  such  overpayments  were  requested.  The  claims  for  re- 
fund were  denied  and  the  plaintiffs  brought  the  action  in 
the  District  Court  below. 

In  the  District  Court  the  plaintiffs  presented  evidence 
which  ])roved,  to  tlie  satisfaction  of  the  District  Court,  that 
the  1942  return  was  erroneous  in  reporting  the  full  contract 
price  of  the  Delta  contract  in  that  year  because  the  joint 
venture  had  not  received  and  was  not  entitled  to  receive 
$472,722.15  of  that  jDrice  until  after  the  close  of  the  year. 

The  plaintiffs  also  presented  evidence  to  ])rove  that  none 
of  the  gross  receipts  reported  in  1942  should  have  been 
reported  as  income  for  that  year  because  they  had  adopted 
the  "completed  contract"  metliod  of  reporting  the  income 
from  the  Delta  contract.  The  plaintiffs  also  argued  in  the 
District  Court  that  whether  or  not  the  joint  venture  had 
adopted  the  completed  contract  method  of  accounting,  it  was 
entitled  to  eliminate  all  recei])ts  and  deductions  in  1942,  and 
report  such  items  in  1943,  because  the  joint  venture  was 
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required  and  entitled  to  use  the  method  of  accounting?  con- 
sistently used  by  Daley  Brothers  since  1935  and  ])ecause  no 
other  method  would  clearly  reflect  the  income  from  the  Delta 
contract. 

It  was  the  position  of  the  defendant  in  the  District  Court 
that  the  partnershi])  had  adopted  the  accrual  method  of 
accounting  and  that  the  1942  return  correctly  reported  all 
income  which  had  accrued  in  1942. 

The  District  Court  found  that  the  joint  venture  had  been 
entitled  to  elect  and  had  elected  to  rei)ort  its  income  from 
the  Delta  contract  on  the  accrual  method  of  accounting.  The 
court  also  found  that  the  1942  partnership  return  was  erro- 
neous in  reporting  the  full  contract  price  as  gross  receipts, 
because  a  portion  of  that  price  had  not  accrued  until  1943. 
Despite  the  error  which  the  District  Court  found  the  ])lain- 
tiffs  had  made  in  the  1942  return,  the  court  gave  judgment 
for  the  defendant.  It  held  that  the  plaintiffs  could  not  shift 
the  Delta  contract  receipts  to  1943  to  the  extent  of  the  erro- 
neous accrual  in  1942,  because  the  refund  claims  and  the 
complaint  sought  refunds  solely  on  the  grounds  that  all  of 
the  receipts  had  been  erroneously  included  in  1942. 

The  (j[uestions  on  appeal  are  whether  the  District  Court 
was  correct  in  determining  that  the  plaintiffs  had  elected 
the  accrual  method  of  accounting  in  the  original  1942  return, 
and  whether  in  any  event  they  are  entitled  to  correct  the 
admitted  error  which  was  made  in  the  1942  return,  regard- 
less of  the  nature  of  that  error. 

SPECIFICATION  OF  ERRORS 

It  is  submitted  that  the  District  Court  erred  in  three 
respects.  Such  errors  are  all  found  in  paragraph  Til  of  the 
District  Court's  Conclusions  of  Law  (Tr.  111).  The  errors 
are  as  follows : 
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1.  The  District  Court  erred  in  finding  that  Daley  Broth- 
ers Delta  A^enture  elected  to  report  the  income  from  the 
Delta  contract  for  the  year  1942  on  the  accrual  Imsis  of 
accounting. 

2.  Assuming  that  the  District  Court  correctly  concluded, 
as  a  matter  of  law,  that  Daley  Brothers  Delta  Venture 
elected  to  report  its  income  from  the  Delta  contract  on  the 
accrual  basis  of  accounting,  the  District  Court  erred  in 
failing  to  allow  tlie  plaintiffs  to  correct  the  admitted  error 
in  the  retuin  filed  for  1942  by  reporting  all  of  the  income 
and  deductions  applicable  to  such  contract  in  1943,  when  the 
contract  was  completed, 

3.  The  District  Court  erred  in  finding  that  the  grounds 
stated  in  the  refund  claims  and  complaint  for  refund  were 
solely  that  all  of  the  receipts  from  the  Delta  contract  had 
been  erroneously  reported  as  income  in  1942. 

ARGUMENT 

1 .  Daley  Brothers  Delta  Venture  did  not  elect  the  accrual  method 
of  accounting  for  1942.  They  either  elected  the  completed 
contract  method  or  no  acceptable  method  at  all.  For  this 
reason  they  are  entitled  to  correct  the  admitted  error  in  the 
1942  return  by  reporting  all  receipts  and  disbursements  in 
1943,  when  the  contract  was  completed. 

The  Internal  Revenue  Code'  establishes  the  general  rule 
for  income  tax  accounting  as  follows : 
''Sec.  41.     General  Rule. 

The  net  income  shall  be  computed  upon  the  basis  of 
the  taxpayer's  annual  accounting  period  (fiscal  year  or 
calendar  year,  as  the  case  may  be)  in  accordance  with 
the  method  of  accounting  regularly  employed  in  keep- 


1.  Citations  to  the  Internal  Revenue  Code  are  to  the  1939  Code 
as  in  effect  in  1942  and  1943.  Citations  to  regulations  are  to  Treas- 
ury Regulations  103  (Title  26,  Code  of  Federal  Regulations)  as  in 
effect  in  1942  and  1943. 
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iiig  the  books  of  such  taxpayer;  but  if  no  such  method 
of  accounting-  has  been  so  employed,  or  if  the  method 
employed  does  not  clearly  reflect  the  income,  the  com- 
putation shall  be  made  in  accordance  with  such  method 
as  in  the  opinion  of  the  Conunissioner  does  clearly 
reflect  the  income  *  *  *." 

Section  41  thus  establishes  as  a  rule  of  statutory  law, 
that  if  the  taxpayer  employs  a  method  of  accounting 
which  clearly  reflects  income,  he  must  compute  his  income 
for  tax  purposes  on  the  basis  of  that  method.  The  Regula- 
tions reiterate  this  rule  in  the  following  language: 

"The  true  income,  computed  under  the  Internal  Reve- 
nue Code  and,  if  the  taxpayer  keeps  books  of  account, 
in  accordance  with  the  method  of  accounting  regularly 
employed  in  keeping  such  books  (provided  the  method 
so  used  is  properly  applicable  in  determining  the  net 
income  of  the  taxpayer  for  purposes  of  taxation),  shall 
in  all  cases  be  entered  in  the  return."  Regs.  Sec.  19.41-2 
(second  paragraph). 

Because  the  statute  itself  refers  to  the  taxpayer's  books 
of  account,  evidence  as  to  the  manner  in  which  those  books 
are  kept  is  all  important  in  a  case  of  this  sort.  It  is  sub- 
mitted that  the  District  Court  disregarded  the  direct  evi- 
dence as  to  the  ultimate  accounting  facts  in  this  case,  and 
relied  instead  upon  evidence  having  no  real  significance  in 
the  determination  of  what  method  of  accounting  had  been 
employed  in  keeping  the  books  with  respect  to  the  Delta 
contract. 

In  order  to  understand  the  significance  of  the  accounting 
evidence  in  this  case  it  may  be  helpful  to  review  the  nature 
of  the  cash,  accrual,  and  completed  contract  methods  of 
accounting. 

As  a  general  ])roposition  there  are  two  basic  methods  of 
accounting  used  by  taxpayers,  and  generally  accepted  as 


clearly  reflecting  income.  One  is  the  cash  method  and  the 
other  is  the  accrual  method.  Under  the  cash  method,  income 
is  reported  when  received  and  expenses  are  recorded  when 
paid.  Under  the  accrual  method,  income  is  recorded  when 
accrued  and  expenses  are  recorded  when  incurred.  The 
Supreme  Court  described  the  difference  between  the  cash 
and  accrual  method  of  accounting  in  S])ring  City  Foundry 
Company  v.  Cominr.  (1934),  292  U.S.  182,  183,  54  S.Ct.  644, 
as  follows : 

"Keeping  accounts  and  making  returns  on  the  accrual 
basis,  as  distinguished  from  the  cash  basis,  import  that 
it  is  the  right  to  receive  and  not  the  actual  receipt  that 
determines  the  inclusion  of  the  amount  in  gross  income. 
When  the  right  to  receive  an  amount  becomes  fixed,  the 
right  accrues." 

While  the  cash  and  accrual  accounting  methods  are  basic, 
the  accounting  profession,  the  Treasury  Department's  regu- 
lations, and  the  cases  have  recognized  that  there  may  be 
refinements  and  variations  of  these  basic  methods  and  that 
these  basic  methods  may  be  utilized  together  with  other 
accounting  concepts,  to  make  the  comiDutation  of  net  income 
more  convenient  or  the  results  of  such  computation  more 
informative.  If  such  variations  are  consistently  applied 
by  the  taxpayer  and  clearly  reflect  the  income,  they  are  also 
acceptable  for  income  tax  purposes.  One  such  refinement 
which  has  been  held  acceptable  is  the  completed  contract 
method  of  accounting.  See  Benl  v.  CommW.,  56  F.2d  99  (9th 
Cir.,  1932).  The  relation  between  the  accrual  method  of 
accounting  and  the  completed  contract  method  is  not  at  all 
complex,  and  has  been  clearly  and  concisely  stated  by  the 
Board  of  Tax  Appeals  in  Fort  Pitt  Bridge  Works  v.  Comm'r., 
24  BTA  626,  at  641,  aff'd  92  F.2d  825  (3rd  C^ir.,  1937),  as 
follows : 


"The  accounting:  system  employed  by  the  petitionei' 
is  the  completed-contract  system.  It  is  a  modification 
of  a  strict  accrual  method  and  differs  in  the  one  respect 
that  items  of  income  and  expense,  though  recorded  in 
primary  accounts  when  accrued  or  incurred,  are  not 
carried  into  profit  and  loss  as  earnings  of  the  business 
until  the  contract  to  which  they  relate  is  completed.  A 
separate  account  is  kept  for  each  contract.  Any  debit 
balance  in  the  account  represents  the  investment  in  the 
contract  and  any  credit  balance  represents  the  un- 
earned income  until  the  completion  of  the  contract.  A 
characteristic  of  this  system  is  that  income  earned  in 
one  accounting  period  may  not  be  accounted  for  until 
a  later  period.  It  is  peculiarly  adapted  to  a  business 
fulfilling  contracts  which  lap  over  accounting  periods 
where  the  ultimate  gain  or  loss  can  not  be  accurately 
determined  until  the  completion  of  the  contract.  It  may 
be  used  even  though  the  contracts  call  for  payment  on 
the  basis  of  a  certain  price  per  pound.  The  contracts 
need  not  run  for  more  than  a  year.  The  Commissioner's 
regulations  permit  its  use.  It  has  been  approved,  for 
tax  purposes,  by  the  courts  and  by  this  Board." 

It  is  undoubtedly  true,  as  stated  in  the  Fort  Pitt  Bridr/e 
case,  that  the  accrual  basis  of  keeping  the  primary  accounts 
is  generally  employed  in  conjunction  with  the  completed 
contract  method.  However,  the  accrual  method  of  keeping 
accounts  is  by  no  means  necessary  to  the  completed  con- 
tract method  of  recording  jirofit.  Thus,  in  Alfred  H. 
Badgley  v.  Comm'r.  (1931),  21  BTA  1055  at  1058,  the 
court  said : 

"It  is  entirely  clear  from  the  books,  however,  that  the 
petitioner's  accounting  practice  was  formulated  with 
the  objective  of  postponing  an  accounting  of  the  gain 
or  loss  on  each  project  until  the  project  has  been  com- 
pleted. We  have  not  found  in  tlie  'income  account'  or 
the  profit  and  loss  account  a  single  entry  intended  to 
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record  a  gain  or  loss  on  any  project  prior  to  completion. 
Considering  the  objective  of  the  petitioner's  accounting 
practice,  the  method  of  keeping  the  primary  accounts 
was  not  important.  They  could  be  kept  on  either  a 
cash  receipts  and  disbursements  basis,  or  on  an  accrual 
basis,  or  on  a  hybrid  basis,  without  creating  any  im- 
pediment in  attaining  the  objective,  since  the  entries 
in  those  accounts  were  used  to  ascertain  gains  and 
losses  on  tlie  projects  to  which  they  related  only  when 
the  ])rojects  had  been  completed.  It  did  not  matter 
whether  costs  were  recorded  in  the  primary  accounts 
when  paid  or  when  incurred,  or  income  recorded  when 
received  or  when  due,  provided  that  there  was  a  com- 
plete and  accurate  accounting  for  all  costs  and  income 
pertaining  to  each  project  at  some  time  before  the 
])roject  accounts  were  closed  into  'income  account.' 
The  method  of  accounting  is  not  determinable  alone 
from  the  practice  followed  in  recording  financial  items 
in  the  primary  accounts,  but  is  reflected  rather  by  the 
system  in  which  these  primary  entries  were  carried 
forward  to  ascertain  periodical  gains  and  losses." 

Obviously,  if  profits  are  to  be  determined  only  when  a  job 
is  completed,  the  principal  function  of  the  primary  accounts 
will  be  fulfilled  if  income  earned  and  costs  incurred  at  the 
time  of  completion  have  been  recorded  at  that  time.  With  a 
fixed-x)rice  contract  such  as  the  Delta  contract,  for  example, 
the  total  amount  of  the  receipts  ultimately  to  be  realized  is 
known  when  the  contract  is  entered  into.  It  is  only  the  costs 
which  will  not  be  known  until  completion.  Since  the  income 
will  not  be  written  into  profit  and  loss  until  the  job  is  done 
and  all  costs  have  been  incurred,  no  distortion  will  result 
from  entering  the  full  contract  price  on  the  books  at  the  time 
the  conti'act  is  signed.  Since  no  interim  determination  of 
])rofit  and  loss  is  contemplated,  no  advantage  is  to  be  de- 
rived fi'om  making  separate  entries  as  the  right  accrues, 
fi-om  time  to  time,  to  receive  portions  of  the  total  payment. 


11 

The  accounting  evidence  in  this  case  revealed  that  this 
was  what  was  done  in  connection  with  the  Delta  contract.  No 
entries  were  made  when  a  right  to  receive  a  specific  pay- 
ment accrued.  Instead,  on  August  1,  1942,  shortly  after  the 
contract  was  obtained,  the  original  contract  price  was 
entered  as  an  account  receivable,  and  was  distributed 
through  credit  items  to  overhead,  job  costs,  and  estimated 
profit  (Tr.  223-224).  Similar  procedures  were  adopted 
upon  receiving  information  concerning  change  orders  in- 
creasing the  total  contract  price  (Tr.  225).  This  had  the 
effect  of  bringing  into  gross  income  the  full  amount  of  the 
contract  price  before  any  work  on  the  contract  had  com- 
menced. When  the  books  of  account  were  closed  out  to  profit 
and  loss  as  of  December  31,  1942,  no  adjustment  was  made 
to  the  income  items  to  reflect  that  the  plaintiffs  were  not 
yet  entitled  to  receive  a  very  substantial  portion  of  the 
contract  price.  The  debit  balance  in  the  job  cost  account 
(representing  the  difference  between  the  portion  of  the  full 
contract  price  credited  to  job  costs  and  job  costs  incurred 
to  December  31,  1942),  was  transferred  to  profit  and  loss 
and  similar  entries  were  made  with  respect  to  the  other 
accounts  to  M^hich  the  balance  of  the  original  contract  price 
had  been  credited  (Tr.  233). 

This  evidence  demonstrates  at  once  why  the  accounting 
method  employed  by  the  joint  venture  was  not  the  accrual 
method,  and  why  the  1942  return  overstated  gross  receipts 
in  the  amount  of  $472,722.15.  If  the  accounting  method 
adopted  had  been  the  accrual  method,  either  the  contract 
Ijrice  would  have  been  entered  only  as  the  joint  venture 
became  entitled  to  receive  portions  thereof  from  time  to 
time,  or  else  some  adjustment  would  have  been  made  as  of 
Decembei'  31  to  eliminate  the  $472,722.15  which  liad  not 
accrued  as  of  that  date.    This  amount  consisted  of  $299,- 
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430.73  not  yet  aj^proved  for  payment  by  the  contracting 
officer  under  Article  16(a)  of  the  Delta  contract  (Tr.  45), 
and  $173,291.42  retained  by  the  United  States  as  a  "hold- 
back" under  Article  16(b)  of  the  Delta  contract  (Tr.  45). 
See  Exhibit  15  to  Stipulation  of  Facts  (Tr.  79)  from  which 
these  amounts  are  determined.  See  also  Dally  v.  Comm'r. 
(1953),  20  T.C.  894,  aff'd  (9th  Cir.,  1955),  227  F.2d  724, 
cert,  den.,  315  U.S.  908;  U.  S.  v.  Harmon  (10th  Cir.,  1953), 
205  P.2d  919;  and  L.  0.  Layton  v.  Comm'r.  (1952),  11  T.C.M. 
1115,  holding  that  such  amounts  do  not  constitute  proper 
accruals  until  tlie  contractor  becomes  entitled  to  receive 
them. 

This  evidence  also  demonstrates  that  the  accounting 
method  employed  was  the  completed  contract  method. 
Taking  the  full  contract  price  into  income  at  the  time  the 
contract  is  entered  into  is  a  sensible  procedure  only  if  the 
taxpayer  waits  until  the  contract  is  fully  completed  before 
closing  out  the  books.  In  addition,  however,  the  testimony 
of  the  accountant  was  that  he  made  an  effort  to  bring  into 
the  computation  of  income  in  1942  other  costs  which  he 
considered  were  applicable  to  the  contract  even  though  not 
technically  incurred  (Tr.  220-221,  239).  This  makes  sense 
only  if  an  attempt  is  being  made  to  determine  the  whole 
profit  from  the  contract,  which  is  the  essence  of  the  com- 
pleted contract  method. 

Other  evidence  that  the  completed  contract  method  of 
accounting  was  employed  included : 

a)  The  testimony  of  the  accountant  who  closed  the 
books  and  prepared  the  return  that  the  completed  con- 
tract method  was  used  (Tr.  217,  239). 

b)  The  stipulation  of  fact  that  the  completed  con- 
tract method  had  consistently  been  emjDloyed  by  Daley 
Brothers  for  many  years  prior  to  1942  (Tr.  18),  and 
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tlie  testimony  that  jobs  commenced  in  1941  were  closed 
out  on  the  completed  contract  basis  in  1942  (Tr.  ITS- 
ITS)  and  that  no  new  books  of  account  were  established 
for  the  various  joint  ventures  with  William  Radtke 
(Tr.  152,  218). 

c)  The  testimony  of  John  P.  Daley  that  no  return 
was  filed  in  the  name  Daley  Brothers  Delta  A'enture 
for  1943  because  the  1942  return  showed  the  Delta 
contract  as  completed  (Tr.  14T-148). 

It  is  (|uite  clear  from  a  reading  of  the  opinion  and  findings 
of  fact  of  the  District  Court,  that  its  determination  that 
the  joint  venture  "elected"  the  accrual  method  of  accounting 
is  based  upon  three  facts,  none  of  which  is  disputed.  These 
facts  are  as  follows  : 

1.  On  the  partnership  return  for  Daley  Brothers 
Delta  Venture,  the  statement  appears  that  it  was  pre- 
pared on  the  accrual  basis  (Findings  of  Fact  Y,  Tr. 
109). 

2.  In  connection  with  renegotiation  proceedings  on 
the  Delta  contract,  John  P.  Daley  reported  that  the 
accrual  basis  was  used  for  income  tax  purposes  (Ibid.). 

3.  All  parties  knew  that  the  contract  was  not  com- 
pleted on  December  31,  1942  (Findings  of  Fact  VII, 
Tr.  110). 

It  is  submitted  that  the  first  point  is  wholly  immaterial. 
The  statement  in  the  original  tax  return  is  in  the  Transcript 
at  page  8T.  It  appears  under  the  heading  "QUESTIONS" 
and  reads  as  follows  : 

"4.  Check  whether  this  return  was  prepared  on  the 
cash  [  ]  or  accrual  [x]  basis." 

No  space  appeal's  in  the  return  for  the  completed  contract 
method.  The  i^riniary  accounts  were  obviously  not  kejit  on 
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the  cash  basis  and  were  more  nearly  accrual  tlian  anything 
else.  Perhaps  of  even  greater  significance  is  that  (luestion 
No,  4  on  the  amended  return  for  1943,  which  was  admittedly 
prepared  on  the  completed  contract  method,  was -answered 
in  precisely  the  same  manner.  See  Tr.  92.  In  any  event,  with 
respect  to  an  almost  identical  question  the  Supreme  Court 
said  the  following  {Aluminum  Castings  Co.  v.  Routzahn 
(1930),  282  U.S.  92, 51  S.Ct.  11  at  p.  14) : 

"Petitioner,  relying  on  the  declarations  in  its  returns 
that  they  were  made  on  the  basis  of  actual  receipts  and 
disbursements,  contends  that  for  that  reason  they  must 
be  deemed  made  under  section  12(a)  and  not  under 
section  13(d).  But  whether  a  return  is  made  on  the 
accrual  basis,  or  on  that  of  actual  receipts  and  dis- 
bursements, is  not  determined  by  the  label  which  the 
taxpayer  chooses  to  place  upon  it." 

The  second  point  upon  which  the  District  Court  relied  in 
finding  that  the  joint  venture  elected  to  report  income  on 
the  accrual  basis  of  accounting  is  based  upon  a  statement 
appearing  on  a  form  submitted  by  Daley  Brothers  to  a 
renegotiation  officer  on  January  26,  1943.  On  this  form  John 
Daley  replied  that  revenue  was  reported  on  the  accrual 
basis,  rather  than  the  completed  contract  or  cash  receipts 
basis,  for  income  tax  purposes  (See  Exhibit  16  to  Stipula- 
tion of  Facts,  Tr.  82). 

Mr.  Daley's  testimony  in  connection  with  this  statement 
appears  on  pages  185-189  of  the  Transcript,  and  may  be 
summarized  as  follows : 

In  January,  1943,  the  officer  assigned  to  renegotiate 
the  Delta  contract  and  other  contracts  undertaken  by 
Daley  Brothers  in  1942  was  anxious  to  "get  off  and  go 
to  war".  He  demanded  that  the  books  l)e  closed  on  the 
Delia  contract  as  of  December  31,  1942.  John  Dakn^ 
believed  that  the  information  sulniiitted  for  income  tax 
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purposes  had  to  comply  with  the  information  siihniittcd 
for  renegotiation  purposes.  Since  he  knew  that  the 
contract  was  not  completed  on  December  31,  1942,  he 
thought  it  would  be  necessary  to  report  income  for  tax- 
purposes  on  some  basis  other  than  the  completed  con- 
tract metliod.  However,  he  did  not  know  either  then  or 
at  the  time  of  tlie  trial  what  the  "accrual"  basis  of 
accounting  is,  and  marked  that  space  on  the  form  onh- 
to  avoid  marking  "completed  contract." 

This  testimony  takes  on  added  significance  in  light  of  the 
renegotiation  laws  and  procedures  then  in  effect.^  Under 
renegotiation  procedures  contracts  were  renegotiated  on  a 
fiscal  year  basis.^  Moreover,  if  a  contractor  used  the  com- 
pleted contract  method  of  accounting  for  income  tax  pur- 
poses, the  same  method  of  accounting  was  required  for 
renegotiation  purposes,  and  such  contracts  would  be  renego- 
tiated only  after  the  end  of  the  fiscal  year  in  which  they 
were  reported  as  having  been  completed.^  It  seems  clear, 
therefore,  that  unless  a  tax  return  reporting  income  from 
the  Delta  contract  was  filed  for  1942,  either  on  the  completed 
contract  basis  or  on  some  other  basis,  the  renegotiation 
officer  would  have  had  to  wait  for  a  full  year  to  renegotiate 
the  Delta  contract. 

It  is  sulimitted  that  this  evidence  does  not  support  the 
conclusion  of  the  District  Court  that  the  accrual  method  of 
accounting  w^as  used  in  connection  with  the  Delta  contract. 
Mr.  Daley's  statement,  in  view  of  his  limited  knowledge  of 


2.  Statutes,  regulations  and  other  material  appear  in  the 
Appendix. 

3.  Section  403(c)(5),  Sixth  Sup;)leniental  National  Defense 
Appropriations  Act,  1942,  as  amended;  Renegotiation  Rej>ulations 
§  301.2.  (Ap])endix  pg.  1,  3.)  See  also  "Renegotiation  Procedures". 
( A])pendix  pg.  2.) 

4.  Reneyotiation  Regulations  ^  301.3,  301.6.  (Appendix  i)g.  4, 
6.) 
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accounting  methods,  meant  only  that  results  of  the  Delta 
contract  would  be  reported  for  tax  purposes  before  it  was 
completed. 

Moreover,  the  renegotiation  officer  did  not  require  that 
the  taxpayers  shift  to  an  accrual  method  of  accounting.  On 
the  contrary,  if  adjustment  had  been  made  to  report  only 
Delta  contract  receipts  which  had  accrued,'"'  $472,722.15  of 
the  contract  price  would  have  been  excluded,  and  a  loss 
would  have  resulted.  This  clearly  w^ould  have  been  unaccept- 
able to  the  renegotiation  officer.  On  the  other  hand,  if  the 
completed  contract  method  were  applied,  and  the  contract 
were  considered  to  be  complete  on  December  31,  1942,  the 
renegotiation  officer  would  get  substantially  the  figures  and 
result  he  was  looking  for.  It  is  submitted  that  this  is  the  sum 
and  substance  of  what  was  done. 

The  third  point  upon  which  the  District  Court  relied  to 
find  that  the  accrual  basis  of  accounting  was  "elected",  and 
the  only  point  mentioned  in  the  opinion,  was  that  all  parties 
knew  that  the  contract  was  not  completed  on  December  31, 
1942.  Findings  of  Fact  VII,  Tr.  110.  Opinion,  Tr.  105,  106. 
This,  of  course,  does  not  bear  upon  the  question  of  whether 
the  accrual  basis  of  accounting  was  used.  It  does  not  even 
prove  that  the  completed  contract  method  of  accounting  was 
not  used.  The  District  Court  said  in  its  opinion  that  the 
"fundamental  feature"  of  the  completed  contract  method  is 
the  practice  of  treating  receipts  as  income  "as  of  a  particu- 
lar time;  namely,  the  completion  date  of  the  contract"  (Tr. 
105).  The  court  also  said  that  there  was  no  merit  to  the 
contention  that  the  intention  was  to  report  the  receipts  from 
the  Delta  contract  by  the  completed  contract  method  in  the 
1942  return  "inasmuch  as  the  fundamental  aspect  of  the 


5.     As  would  have  been  required  under  Renegotiation  Regula- 
tions §  301.2(2).  (Appendix  pg.  3.) 
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completed  contract  method  of  accounting  is  to  report  con- 
tract receipts  as  income  in  the  year  the  contract  is  com- 
pleted" (Tr.  106).  But  the  District  Court  overlooked  the 
fact  that  it  took  more  than  10  years  of  litigation  to  establish 
what  is  now  described  as  the  "fundamental  feature"  of  the 
completed  contract  method.  For  it  was  not  until  the  decision 
of  this  court  in  1954,  in  E.  E.  Black  Ltd.  v.  Alsup  (9th  Cir., 
1954),  211  F.2d  879,  that  it  was  determined  that  the  income 
from  a  contract  could  not  be  reported  under  the  completed 
contract  method  when  the  contract  was  substantially  com- 
pleted, rather  than  when  it  was  fully  completed.  This  court 
in  that  case  reversed  the  District  Court  which  had  found 
that  substantial  completion  was  sufficient,  and  overruled  a 
similar  decision  of  the  Tax  Court  in  Ehret-Day  v.  Comm'r. 
(1943),  2  T.C.  25.  The  Delta  contract  was,  of  course,  very 
nearly  completed  on  December  31,  1942.  Exhibit  15  to  the 
Stipulation  of  Facts  (Tr.  79)  shows  that  on  December  1, 
1942  the  contract  was  estimated  to  be  more  than  90%  com- 
plete. And  in  the  data  submitted  to  the  renegotiation  officer 
under  date  of  January  26, 1943  the  contract  is  shown  to  have 
been  99%  complete  (Tr.  81). 

Thus,  the  "fundamental  feature"  of  the  completed  con- 
tract method  is  not  closing  out  the  books  as  of  a  given  date 
(though  that  is  one  feature).  The  fundamental  feature  is 
reporting  all  receipts  and  expenses  of  the  contract  in  one 
accounting  period,  so  as  to  give  a  true  picture  of  the  results 
of  the  contract.  Bent  v.  Comm'r.  (9th  Cir.,  1932),  56  F.2d 
99;  Fort  Pitt  Bridge  Works  v.  Comm'r.,  24  BTA  626,  aff'd 
(3rd  Cir.,  1937)  92  F.2d  S2^;  Alfred  H.  Badgley  v.  CommW. 
(1931),  21  BTA  1055.  The  accounting  procedures  adopted 
herein  contained  this  fundamental  and  distinctive  feature  of 
the  completed  contract  method  of  accounting.  The  error 
which  was  made  was  in  closing  out  the  contract  before  it  was 
completed  and  all  income  earned. 
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It  is  submitted  that  under  Section  41  of  tlie  Internal  Reve- 
nue Code,  the  question  in  this  case  is  what  method  of 
accounting  was  employed  by  the  joint  venture.  The  District 
Court,  in  finding  that  the  accrual  method  of  accounting  had 
been  "elected"  relied  only  upon  the  fact  that  the  contract 
was  not  completed  (which  establishes  only  that  the  com- 
pleted contract  method  was  not  correctly  employed),  and 
upon  the  label  placed  upon  the  method  by  one  of  the  plain- 
tiffs, who  did  not  even  know  the  meaning  of  the  label.  As 
stated  by  the  United  States  Supreme  Court,  'Svhether  a 
return  is  made  on  the  accrual  basis  *  *  *,  is  not  determined 
by  the  label  which  the  taxpayer  chooses  to  place  upon  it." 
Aluminum  Castings  Co.  v.  Routzahn  (1930),  282  U.S.  92,  51 
S.  Ct.  11  at  p.  14.  See  also,  Pfeiffer  v.  Jones  (D.C.  1954), 
57  F.  Supp.  G21;  Bancroft  v.  U.  8.  (Ct.  Cls.,  1943),  49  F. 
Supp.  476. 

There  can  be  no  doubt  that  if  the  District  Court  was  in 
error  in  holding  that  the  accrual  method  was  employed,  it 
should  have  ])ermitted  refunds  based  upon  the  completed 
contract  method.  If,  as  is  submitted,  the  evidence  proved 
that  the  appellants  adopted  the  completed  contract  method, 
then  the  error  which  was  made  was  to  report  the  income  and 
disbursements  before  completion.  E.  E.  Black,  Ltd.  v.  Alsup 
(9th  Cir.,  1954),  211  F.2d  879.  The  manner  in  which  the  tax- 
payer is  entitled  to  correct  the  error  in  such  cases  is  to 
eliminate  all  income  and  disbursement  from  the  1942  return 
and  transfer  them  to  1943.  See  Russell  G.  Finn,  et  al.  (1931), 
22  BT  A  799,  at  803,  where  the  Board  said : 

"The  partnership  having  kept  its  books  upon  the 
completed  contract  basis,  the  statute  requires  that  its 
net  income  shall  be  com])uted  upon  the  same  basis.  On 
this  basis,  gains  and  losses  derived  from  long-term 
contracts  are  to  be  included  in  income  only  when  the 
jobs  are  completed.  Since  the  Northville  and  Oakland 
Hills  jobs  were  not  completed  until  1921,  any  gains  in 
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respect  of  those  jobs  should  be  eliminated  from  the 
mcome  for  1920." 

See  also  Ohio  Brass  Co.  v.  Comm'r.  (1929),  17  BTA  1199 

^T^<^  Evergreen  Cemetery  Association  v.Comm'r  (1932)   25 
BTA  544.  ' 

And  if  the  manner  of  keeping  the  accoimts  in  connection 
with  the  Delta  contract  was  not  the  completed  contract 
method,  it  was  a  method  which  was  unacceptable,  since 
it  did  not  "clearly  reflect  the  income". 

The  cases  are  clear  that  a  minimum  standard  for  com- 
puting income  established  by  Section  41  of  the  Internal 
Revenue  Code  is  that  there  must  be  "income"  in  the  tax 
sense   in   the  taxable   year  before  the  taxpayer  may  be 
required  or  permitted  to  account  for  that  income  in  that 
year.  Weiss  v.  Weiner,  279  U.S.  333,  335,  49  S.  Ct.  337 
(1929) ;  Old  Colony  Ry.  Co.  v.  Comm'r.,  284  U.S.  552,  52  S. 
Ct.  211  (1932) ;  B.  F.  Goodrich  Co.  v.  Comm'r.,  1  T.C.  1098 
(1943);  Evergreen  Cemetery  Association  v.  Comm'r.,  25 
BTA  544  (1932) ;  Ohio  Brass  Co.  v.  Comm'r.,  17  BTA  1199 
(1929) ;  Troy  Mfg.  Co.,  7  BTA  119  (1927) ;  Regs.  Sec.  19.41- 
2^;  Regs.  Sec.  19.41-3^ 

And  when  the  method  of  accounting  adopted  by  the  tax- 
payer has  the  effect  of  reporting  income  not  earned,  as  was 
the  necessary  effect  of  the  procedures  adopted  here,  the 
taxpayer  is  entitled  to  adopt  a  different  method  which  does 
not  have  that  objectionable  feature.  For  exampe,  in  Chatham 
S  Phenix  National  Bank  (1925),  1  BTA  460,  a  Bank  for 

g  ''*  *  *  The  true  income,  computed  under  the  Internal  Reve- 
nue Code  and,  if  the  taxpayer  keeps  books  of  account,  in  accord- 
ance with  the  method  of  accounting-  regularly  employed  in  keepino- 
such  books  (provided  the  method  so  used  is  properlv  applicable  ii° 
determining  the  net  income  of  the  taxpayer  for  purposes  of  tax- 
ation), shall  m  all  cases  be  entered  in  the  return  *  *  *"  (JtaHcs 

7  -  *  *  *  El  taxi^ayer  is  required  by  law  to  make  a  return  of 
his  true  income  "^^  *  *  " 
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many  years  included  in  its  income  for  income  tax  purposes 
discounts  neither  received  nor  accrued  within  the  year.  In 
1918,  the  Bank  changed  its  method  of  accounting  for  dis- 
counts to  tlie  accrual  basis.  The  Commissioner  refused  to 
allow  the  change  of  accounting  method.  The  Board  dis- 
approved the  action  of  the  Commissioner,  stating: 

"The  statute  contemplates  an  accounting  method 
which  will  correctly  reflect  income,  and  we  do  not  doubt 
the  reasonableness  of  the  above  regulation  [requiring 
the  Commissioner's  consent  to  change  an  accounting 
method]  when  the  change  is  from  a  method  of  account- 
ing which  reflects  income  to  another  approved  method, 
and  the  Commissioner  may  be  justified  in  refusing  to 
permit  a  change  without  adjustment  of  prior  returns. 
Here  we  have  a  change  from  a  method  of  accounting 
which  includes  items  not  properly  income  and  we  do 
not  think  a  change  to  a  method  which  will  clearly  reflect 
income  can  be  prevented,  and  the  taxpayer  compelled 
to  report  amounts  not  properly  taxable  as  income. 
Whenever  the  bar  of  the  statute  of  limitations  does  not 
prevent  such  action,  the  i)rior  returns  should  be  ad- 
justed so  as  to  show  the  correct  income.  The  statute 
appears  to  have  barred  any  adjustments  herein  in 
prior  returns,  but  the  situation  is  a  practical  one  and 
we  think  the  taxpayer  must  be  permitted  to  place  its 
books  upon  a  basis  which  clearly  reflects  its  income.  It 
has  adopted  the  accrual  method  for  this  purpose  and 
we  believe  that  method  will  accomplish  the  desired 
result  when  properly  applied." 

In  Wetherhee  Electric  Co.  v.  Jones  (W.D.  Okla.  1947),  73 
F.  Supp.  765,  appeal  dismissed  (10th  Cir.,  1947),  it  was  held 
that  a  taxpayer,  without  the  Commissioner's  consent,  could 
make  corrections  in  its  original  returns  necessary  to  clearly 
reflect  income.  See  also  Contwental  Bank  and  Trust  Co.  v. 
U.S.  (19?,2),  19  F.  Supp.  15;  United  Profit-Sharinrj  Corpo- 
ration r.  United  States,  66  Court  of  Claims  171. 
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2.  Even  if  the  method  of  accounting  employed  in  connection  with 
the  Delta  coi'ar-ract  was  the  accrual  method,  the  District  Court 
should  have  allowed  the  refund  based  on  the  completed  con- 
tract method  because: 

a)  The  completed  contract  method  is  the  only  method  which 
clearly  reflects  the  income  from  the  Delta  contract;  and 

b)  Any  election  to  report  on  the  accrual  basis  was  an  innocent 
mistake  of  vv^hich  the  taxpayer  should  be  relieved. 

a)      THE  ACCRUAL  METHOD  WOULD  NOT  CLEARLY  REFLECT  INCOME  IN 
THIS  CASE. 

In  holding  that  the  taxpayers  had  "elected"  the  accrual 
basis  of  reporting  income  and  that  they  ivere  hound  by  that 
method,  the  District  Court  disregarded  a  number  of  cases 
liolding  that  an  election  to  adopt  a  generally  acceptable 
method  of  accounting  which  does  not  clearly  reflect  income 
in  the  particular  case  is  no  election  at  all,  and  the  taxpayer 
is  not  bound  by  that  "election"  and  may  correct  his  error 
by  adopting  another  method  of  accounting  which  does  clear- 
ly reflect  the  income. 

The  doctrine  of  "election"  denies  the  taxpa^^er  the  right 
to  a  refund  of  taxes  paid  only  when  his  original  return 
correctly  reported  his  income.  The  doctrine  has  been  clearly 
stated  and  consistently  applied  in  a  number  of  cases.  Thus, 
in  Leholt  S  Co.  v.  IJ.  8.  (1929),  67  Court  of  Claims  422,  the 
taxpayer  had  for  five  years  followed  the  practice  of  adding 
amounts  paid  for  customs  duties  to  the  cost  of  imports. 
Thereafter,  the  taxpayer  filed  claims  for  refund  for  each  of 
the  years  on  the  ground  that  the  custom  duties  were  cur- 
rently deductible.  When  the  claims  were  denied,  the  tax- 
payer sued  for  refund.  The  court  described  the  doctrine  of 
election  as  follows : 

"The  weight  of  authority  is  to  the  effect  that  where 
there  are  two  methods  of  making  an  income  tax  return, 
either  one  of  which  is  legal  and  proper,  and  the  tax- 
payer has  made  his  return  in  accordance  with  one  of 
these  methods,  then,  if  the  return  is  accepted  and  taxes 
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paid  accordingly,  the  taxpayer  can  not  sii)).se(|uently 
change  to  the  other  method  of  making  a  return  and 
thereby  become  entitled  to  a  refund.  But  if  there  is 
only  one  legal  and  proper  method  of  making  a  return 
and  the  taxpayer  erroneously  makes  his  return  by  some 
other  method,  then,  even  though  the  return  has  been 
accepted  and  the  taxes  paid,  he  may  file  an  amended 
return  correcting  the  error,  and  if  this  return  shows  an 
overpayment,  he  becomes  entitled  to  a  refund." 

It  was  held  that  the  regulations  properly  permitted  either 
treatment  of  customs  duties  and  that  the  method  originally 
adopted  by  the  plaintitf  was  in  accordance  with  good  ac- 
counting practice.  Accordingly,  the  plaintiff's  petition  was 
dismissed. 

On  the  other  hand,  where  the  original  basis  for  deter- 
mining the  income  reported  on  the  return  was  improper, 
the  taxpayers  have  consistently  been  permitted  to  correct 
the  error  by  amended  return  or  claim  for  refund.  Thus,  in 
Tide  Water  Oil  Co.  v.  Comm'r.,  29  BTA  1208,  the  petitioner 
had  claimed  to  l^e  "affiliated"  w^itli  a  related  corporation 
(Tidal)  and  had  filed  its  return  on  that  basis.  After  the 
statute  of  limitations  had  run  it  was  determined  that  the 
related  corporation  was  not  an  affiliate  and  at  that  time  it 
was  too  late  for  the  Commissioner  to  make  an  assessment 
against  the  related  corporation.  In  order  to  prevent  the 
escape  of  the  related  corporation's  income  from  taxation, 
the  Commissioner  argued  both  that  the  petitioner  was 
estopped  by  its  earlier  representations,  and  that  it  was 
bound  by  its  election  to  treat  the  related  corporation  as  an 
affiliate.  The  court  held  that  the  petitioner  was  not  estopped 
because  all  tlie  facts  were  known  to  the  Commissioner,  and 
answered  the  arguments  as  to  election  in  tlie  following  lan- 
guage (at  page  1222)  : 
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"Election  and  waiver  have  been  siif^gested  as  a  basis 
for  estopping  the  petitioner.  In  order  to  be  bound  by 
his  election  a  party  must  have  had  a  right  to  elect  and 
must  have  made  an  election  with  knowledge  of  his 
rights  upon  which  the  other  party  pi'operly  relied.  The 
necessary  right  to  elect,  the  election,  and  reliance  are 
all  absent  in  this  case.  This  petitioner  had  no  right  to 
elect  whether  it  would  be  taxed  by  including  Tidal  in 
the  affiliated  group  with  it,  or  whether  it  would  be 
taxed  by  excluding  Tidal  from  the  affiliated  group.  The 
taxing  statute  gave  no  such  election,  but  provided  that 
only  in  certain  circumstances  could  there  l)e  affiliation. 
Under  that  statute  the  petitioner  and  Tidal  were  not 
affiliated  and  no  inconsistent  choice  of  theirs  would 
have  bound  either  the  Commissioner  or  the  taxpayers. 
Cases  in  which  taxpayers  had  an  election,  made  their 
choice  and  were  held  to  it  are  not  in  point." 

Another  case  in  which  the  taxpayer  was  allowed  to  re- 
cover a  tax  erroneously  paid  because  the  method  of  deter- 
mining income  which  was  first  "elected"  was  hnproper  is 
Continental  Bank  and  Trust  Co.  v.  U.  S.,  19  F.  Supp.  15 
(D.C.,  1937).  In  that  case  the  plaintiff  had  reported  the  full 
sales  price  from  stock  rights  as  income  in  accordance  with 
an  option  granted  by  the  regulations.  The  court  held  that  the 
regulations  were  invalid,  and  since  the  income  which  had 
been  reported  was  not  earned,  the  taxpayer  could  correct 
the  error  and  was  entitled  to  recover  the  tax  paid  through 
claim  for  refund. 

It  cannot  be  disputed  that  in  this  case  the  accounting  pro- 
cedures adopted  b}^  the  joint  venture  did  not  clearly  reflect 
the  income  which  had  been  earned  from  the  Delta  contract 
in  1942.  There  was  a  total  of  $472,722.15  of  gross  receipts 
wliich  was  erroneously  included  in  the  tax  return  in  the  year 
1942.  Dally  v.  Comm'r.  (1953),  20  T.C.  894,  aff'd.  (9th  Cir., 
1955),  227  F.2d  724,  cert,  den.,  315  U.S.  908;  U.  S.  v.  Har- 
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mon  (lOth  Cir.,  1953),  205  F.2d  919;  L.  0.  Layton  v. 
Comm'r.  (1952),  11  T.C.M.  1115;  National  Contracting  Co. 
V.  CommW.  (1938),  37  BTA  689  at  702. 

The  District  Court  conceded  this  much,  but  the  Court  held 
that  the  only  way  in  which  the  error  could  be  corrected  was 
to  correctly  apply  the  accrual  basis  of  accounting.  The  weak- 
ness in  this  argument  is  that  the  correct  application  of  the 
accrual  basis  of  accounting  would  not  "clearly  reflect  the 
income."  Thus,  the  net  income  reported  in  the  original  1942 
return  (Tr.  86),  was  $206,250.44.  If  the  improper  accruals 
were  eliminated  from  gross  receipts,  there  would  be  a  loss 
reported  of  $266,471.71 !  And  when  the  receipts  removed  from 
1942  were  added  to  1943,  there  would  be  net  income  in  1943 
of  $472,722.15.  While  these  figures  would  be  adjusted  some- 
what 1)y  moving  improper  accruals  of  deductions  from  1942 
to  1943,  it  is  clear  that  the  effect  of  the  use  of  the  accrual 
method  of  reporting  income  from  the  Delta  contract  would 
be  to  ]irovide  a  large  and  fictitious  loss  in  1942  and  an  even 
larger  and  equally  fictitious  income  in  1943. 

There  are  many  cases  whicli  hold  that  wliat  might  gen- 
erally be  an  acceptable  accounting  method  may  in  particular 
cases  be  unacceptable  because  not  clearly  reflecting  income. 

For  example,  in  Key  Largo  Shores  Properties,  Inc.  v. 
Comm'r.,  21  BTA,  1008  (1930)  the  petitioner  had  filed  its 
income  tax  return  for  the  year  1925  reporting  the  income 
from  the  sale  of  Florida  real  estate  according  to  the  install- 
ment method.  The  installment  method  was  recognized  both 
by  statute  and  regulations.  Under  this  method  petitioner 
reported  in  1925  a  portion  of  the  profit  hoped  to  be  earned. 
Before  the  tax  return  was  filed,  the  taxpayer  knew  that  no 
profit  would  I'esult  from  the  sale  and  tliat  its  mortgage  was 
worthless.  Without  any  examination  whatever  into  the  mo- 
tives of  the  taxpayer  for  filing  the  original  return  on  the 
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instalbnent  basis,  the  Board  permitted  the  taxpayer  to 
reverse  its  ,2:i-()iind  and  report  a  loss.  The  Board  exi)lained 
the  reasoning-  behind  its  decision  in  the  following  language: 
"Under  the  Revenue  Acts  various  methods  of  report- 
ing income  may  be  adopted  by  taxpayers,  but  all  are 
designed  to  correctly  reflect  the  true  income  in  order 
that  a  just  tax  may  be  levied  and  collected.  If  a  method 
used  by  a  taxpayer  does  not  clearly  reflect  income,  the 
respondent  may  determine  the  income  according  to  a 
method  which  in  his  opinion  does  clearly  reflect  it. 
Section  212,  Revenue  Act  of  1926.  This  in  itself  is  suffi- 
cient to  demonstrate  that  it  was  not  intended  that  tax- 
.  payers  should  be  irrevocably  bound  by  the  election  of 
a  method  of  reporting  when  that  method  is  erroneous. 
The  effect  in  this  case  of  requiring  adherence  to  the 
basis  originally  adopted  by  the  taxpayer  would  be  to 
set  up  and  tax,  as  income,  an  amount  which  in  fact  is 
not  income.  Neither  administrative  rules  nor  the  force- 
ful arguments  in  favor  of  administrative  exj^ediency 
can  create  income  where  in  fact  there  is  none,  and,  after 
all,  it  is  only  income  that  is  to  be  taxed.  In  our  opinion 
the  installment  basis  when  applied  to  the  facts  in  the 
present  case  does  not  reflect  the  taxpayer's  income." 

The  facts  and  results  were  similar  in  Ives  Dairy,  Inc.  (1931), 
23  BTA  579,  aff'd  (5th  Cir.,  1933),  85  F.2d  135.  Normally, 
of  course,  the  election  of  the  installment  method  of  report- 
ing income  is  binding  on  the  taxpayer.  See  Pacific  National 
Co.  V.  Welch  (1937),  304  U.S.  191,  58  S.  Ct.  857,  but  also 
note  that  in  this  case  the  Supreme  Court  carefully  pointed 
out  that  there  was  nothing  indicating  that  the  method 
originally  chosen  "rightly  applied,  *  *  *  would  not  clearly 
reflect  income."  (at  }>.  858) 

Similarly,  in  Rei/nohls  Cattle  Co.  (1934),  31  BTA  206, 
the  tax])ayer  for  a  number  of  years  had  used  the  inventory 
basis  of  reporting  its  income  from  its  cattle  ranches.  After 
some  controversy  with  the  Couunissioner,  the  taxpayer's 
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liability  for  i)rior  years  was  settled  on  an  inventory  basis. 
Without  seeking  permission  from  the  Commissioner,  the 
taxpayer  filed  its  returns  for  1929  and  1930  on  the  cash 
basis.  The  Commissioner  determined  deficiencies,  holding 
that  the  return  should  have  been  made  according  to  the 
inventory  method  and  not  on  the  cash  basis,  since  the  Com- 
missioner had  not  granted  permission  for  the  change.  The 
Board  of  Tax  Appeals  held  that  the  taxpayer  properly 
reported  its  income  on  the  cash  basis,  since  the  inventory 
basis  as  used  by  the  taxpayer  did  not  clearly  reflect  its 
income.  The  Board  said  (at  page  211) 

"We  think  the  method  urged  by  the  respondent  does 
not  clearly  reflect  petitioner's  income.  It  appears  that 
the  cash  receipts  and  disbursements  method  as  used 
by  petitioner  does  correctly  reflect  its  income.  There- 
fore, in  view  of  all  the  circumstances,  we  hold  that  the 
Commissioner's  refusal  to  api)rove  the  cash  method  is 
an  unreasonable  and  arbitrary  exercise  of  his  power 
not  contemplated  by  the  statute." 

And  in  a  case  very  much  like  this  one,  R.  G.  Bent  Co. 
v.  Comm'r  (1932),  26  BTA  1369,  the  Board  of  Tax  Ap- 
peals concluded  that  the  taxpayer's  income  "could  be 
accurately  computed  upon  the  completed  contract  basis 
and  only  estimated  inaccurately  upon  the  accrual  basis." 
Hence  it  required  the  taxpayer  to  use  the  completed  con- 
tract basis. 

Similarly,  it  was  held  in  Walter  Tillman  Estate  (1928), 
10  BTA  4,  that  where  accounts  were  so  kept  that  taxable 
income  could  be  accurately  computed  on  the  accrual  basis 
but  could  not  be  accurately  determined  on  the  installment 
basis,  the  accrual  and  not  the  installment  basis  must  be 
used. 

And  while  the  cash  method  of  accounting  is  generally 
acceptable  (Int.  Rev.  Code  Sec.  42;  Regs.  Sec.  19.41-2),  the 
autliorities   setting  forth   the   circumstances  under  which 


27 
tliat  method  does  not  clearly  reflect  income,  and  thus  is  un- 
acceptable, are  numerous.  E.p^.  Regs.  Sec.  19A1-2 ;  Herherger 
V.  Comm'r  (9th  Cir.,  1952),  195  F.2d  293,  cert.  den.  344  U.S. 
820;  Caldwell  v.  Comm'r  (2nd  Cir.,  1953),  202  F.2d  112. 

The  reason  wliy  the  completed  contract  method  of  account- 
ing is  utilized  and  is  generally  accepted  as  clearly  reflecting 
income  in  the  case  of  construction  contracts,  while  the  ac- 
crual method  may  not,  was  stated  by  this  Court  in  Bent  v. 
CommW.  (9th  Cir.,  1932),  56  F.2d  99,  102-103  as  follows: 

a*  *  *  Y^^:xi  in  either  event  the  contract  is  a  unit,  and 
until  the  contract  is  completed  and  accepted,  it  cannot 
be  definitely  known  what  the  profit  may  be  or  what  loss 
may  be  suffered  by  the  contractor.  The  books  are  full 
of  instances  where,  by  reason  of  defective  work  or 
unsuspected  obstacles  or  changes  in  prices  of  labor  and 
materials,  contractors  have  suffered  losses,  notwith- 
standing the  unit  price  basis  and  in  the  case  of  the  con- 
tract based  upon  cost  plus  a  fixed  fee  the  work  may  be 
prolonged  over  a  long  period  of  time  by  reason  of  diffi- 
culties in  the  work,  or  the  fee  might  be  diminished  or 
wholly  lost  because  of  inability  to  complete  the  contract. 
These  observations,  familiar  to  all,  are  made  merely 
for  the  purpose  of  indicating  that  under  snch  contracts 
the  income,  that  is  the  profit  derived  frojn  a  contract  is 
not  necessarily  reflected  hy  the  payments  made  there- 
under for  a  particular  period,  whether  such  payments 
are  upon  a  lump  sum  contract  basis,  or  unit  price 
basis,  or  cost  plus  a  fixed  fee  basis."  (Italics    added.) 

The  factors  noted  by  the  court  in  the  Bent  case  were  of 
course,  present  here  at  the  end  of  1942.  More  importantly, 
however,  if  the  taxpayers  were  required  to  close  out  this 
contract  simply  by  deducting  accrued  costs  from  accrued 
income,  the  returns  v/ould  reflect  an  unrealistic  loss  in  1942, 
and,  on  the  othei*  hand,  would  reflect  an  unrealistic  income 
in  1943.  It  cannot  be  said  that  the  accrual  method  as  thus 
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applied  to  this  case  would  "clearly  reflect  the  income"  for 
either  1942  or  1943. 

b)  ANY  "ELECTION"  BY  THE  TAXPAYER  TO  ADOPT  THE  ACCRUAL  METHOD 
OF  ACCOUNTING  WAS  AN  INNOCENT  MISTAKE,  MADE  UNDER  AN 
ERRONEOUS  ASSUMPTION.  AND  THE  TAXPAYER  SHOULD  BE  RELIEVED 
OF  THAT  "ELECTION". 

The  reasons  why  the  taxpayers  reported  income  from 
the  Delta  contract  before  it  was  comj^leted  are  in  the  record 
and  have  i)reviously  been  discussed  herein.  It  was  done  be- 
cause of  the  demand  of  the  army  officer  renegotiating  the 
Delta  contract,  and  because  of  belief  that  the  taxi)ayer  was 
re(iuired  to  report  income  for  tax  j)urposes  upon  the  same 
basis  as  it  was  reported  for  renegotiation  purposes. 

The  doctrine  of  "election",  as  described  in  the  Tide  Water 
Oil  Co.  case,  cited  previously,  is  that  "in  order  to  be  bound 
by  his  election  a  party  must  have  made  an  election  with 
knowledge  of  his  rights  upon  which  the  other  ])arty  properly 
relied." 

There  was,  of  course,  no  reliance  by  the  defendant  upon 
the  mistake  made  here  in  the  1942  return.  On  the  contrary, 
the  plaintiffs  have  so  far  been  denied  the  right  to  compute 
their  tax  liability  in  a  correct  manner.  But  more  than  that, 
the  "election"  which  was  made  by  the  plaintiffs  was  made 
under  a  most  serious  misapprehension  of  their  rights,  if 
that  election  required  (unbeknownst  to  them  at  the  time) 
that  they  report  a  large  loss  from  the  contract  in  1942  and 
an  even  larger  income  from  the  contract  in  1943.  In  this 
liglit,  this  case  is  like  Meyer  Est.  et  al.  v.  Comm'r.  (5th  Cir., 
1952),  200  F.2d  592.  There  it  was  held  that  an  election  to 
be  taxed  at  ordinary  income  rates  on  the  earned  surplus  of 
a  li(|uidating  coi-poration  could  be  revoked  when  the  election 
was  made  under  a  misai)prehension  as  to  the  amount  of 
the  eai'ned  sui-i)lus.  Section  1 12(b)  (7)  of  the  1939  Code  was 
an  o[)tiona]  ])rovision  })ermitting  tlie  dissolution  of  a  cor- 
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])orati()n  without  tax  to  the  sharehoklers  except  to  the  extent 
of  the  earned  surplus  of  the  corporation,  which  was  taxed  as 
ordinaiy  income.  The  taxpayer  relied  upon  figures  prepared 
by  his  accountant  showing  that  the  earned  surplus  Avas  about 
$80,000,  but  on  audit  the  Conunissioner  found  that  the 
correct  surplus  was  more  than  $1,000,000,  The  taxpayer 
attempted  to  withdraw  and  rescind  his  election.  The  Court 
of  Appeals  pointed  out  that  there  was  no  fraud  or  bad  faith 
in  making  the  election,  and  therefore  held  that  the  taxpayer 
was  not  bound  by  it,  stating : 

"*  *  *  To  hold  petitioner  to  the  election  under  Section 
112(b)  (7)  where  Section  113(c)  would  have  been  clear- 
ly indicated  but  for  the  stipulated  mistake  of  fact  as  to 
the  large  earned  surplus  figure  would  in  elTect  convert 
a  remedial  statute  enacted  to  aid  taxpayers  into  a 
punitive  statute  reflecting  a  disproportionately  harsh 
tax  liability  upon  them.  No  such  inequitable  result  is 
here  warranted." 

Similar  cases  include  George  N.  Klemyer  (1930),  20  BTA 
934,  where  the  taxpayer  filed  returns  for  four  years  on  a 
fiscal  year  basis  under  a  misconception  of  the  law,  and  it 
was  held  that  the  taxpayer  did  not,  under  the  circumstances, 
thereby  elect  to  establish  a  fiscal  year  accounting  period. 
See  also  Estate  of  Cyrus  H.  K.  Curtis  (1937),  36  BTA  899, 
which  is  similar. 

In  Pomeroy's  Equity  Jurisprudence,  page  512  (3rd  Edi- 
tion) it  is  stated  that : 

u*  *  *  j^  follows  that  where  an  election  has  been  made 
in  ignorance  or  under  a  mistake  as  to  the  real  condition 
and  value  of  the  properties,  or  under  a  mistake  as  to 
the  real  nature  and  extent  of  the  j^arty's  ow^i  rights, 
such  a  mistake  is  regarded  as  one  of  fact,  rather  tliaii 
of  law;  the  election  itself  is  not  binding,  and  a  coui-t 
of  equitable  powers  will  permit  it  to  be  revoked,  unless 
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the  rights  of  third  })ersons  have  intervened  whicli  avouM 
be  interfered  with  by  the  revocation." 

The  above  was  cited  by  the  Court  in  Mcintosh  v.  Wilkinson 
(E.D.  Wise.  1929),  36  F.2d  807,  determining  that  under  tlie 
facts  of  that  case,  the  filing  of  separate  returns  did  not  con- 
stitute a  binding  election. 

Certainly  in  this  case,  any  "election"  to  adopt  an  accrual 
method  of  accounting  was  an  election  made  in  ignorance  of 
the  taxpayers'  rights,  and  a  misapprehension  of  its  conse- 
quences. If  the  taxj^ayer  elected  the  accrual  method  for  1942 
he  should  be  relieved  of  that  election  and  permitted,  through 
the  claims  for  refund  and  this  action,  the  opportunity  for 
a  really  fair  choice.  See  Morrow,  Becker  &  Ewing,  Inc.  v. 
Comm'r.  (5th  Cir.,  1932),  57  F.2d  1,  where  the  Court  of 
Appeals  said:  "Taxes  are  assessed  on  income  and  not  on 
honest  mistakes  of  the  taxpayer," 

3.  The  Grounds  stated  in  the  refund  claims  and  the  kasis  asserted 
in  the  complaint  for  refund,  included  the  specification  of  im- 
proper accrual  of  gross  receipts  in  the  amount  of  $472,722.15. 
Thus,  the  Court  should  have  permitted  the  correction  of  the 
error  by  correctly  applying  the  accrual  method. 

In  the  opinion  of  the  District  Court  (Tr.  106),  the  follow- 
ing language  appears : 

"It  does  appear  that  some  of  the  Delta  contract  income 
in  fact  did  not  accrue  until  1943  and  was  improperly 
included  in  the  1942  return.  To  this  extent  the  1942 
return  was  erroneous.  But  that  error  cannot  be  reached 
or  corrected  in  this  action.  For  plaintiiTs  in  their  re- 
fund claims  and  in  the  complaint  herein  sought  refunds 
solely  on  the  ground  that  all  of  the  Delta  contract 
receipts  had  been  erroneously  reported  as  incojne  in 
1942  as  a  result  of  a  mistaken  application  of  the  com- 
pleted contract  method  of  account  in  fi."  (Italics  added.) 

And  in  the  Court's  Conclusions  of  Law  III  (Tr.  Ill),  it  is 
stated : 
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"That  portion  of  the  income  from  the  contract  that 
actually  accrued  in  1943  cannot  be  refunded  in  this 
action  because  the  grounds  stated  in  the  refund  claims, 
and  the  basis  asserted  in  the  complaint  for  refund,  were 
solely  that  all  of  the  receipts  from  the  contract  had 
been  erroneously  reported  as  income  in  1942."  (Italics 
added. ) 

Perhaps  the  District  Court  meant  by  this  language  that 
it  would  not  even  consider  correction  of  the  errors  in  the 
1942  return,  l)ecause  the  only  error  which  it  found  (an 
improper  application  of  the  accrual  method  of  accounting) 
was  not  specified  in  the  refund  claims  or  the  complaint. 
Thus  the  District  Court  may  not  have  reached  the  question 
of  whether  the  error  would  be  correctable  by  switching  to 
the  completed  contract  method  of  accounting  (as  is  argued 
above)  if  the  Court  had  found  in  the  claim  for  refund  a 
specification  of  the  erroneous  accrual  of  $472,722.15.  It  is 
respectfully  submitted  that  if  this  was  the  reasoning  of  the 
Court,  it  is  fallacious.  If  the  way  in  which  the  error  should 
be  corrected  is  to  report  none  of  the  gross  receipts)  in  1942 
(using  the  completed  contract  method)  does  it  not  follow 
that  "all  of  the  receipts  from  the  contract  had  been  erro- 
neously reported  as  income  in  1942"!  This  is  the  ground 
upon  which  the  District  Court  found  that  the  claim  and  com- 
plaint were  based.  Accordingly,  it  is  submitted  that  the 
asserted  insufficiency  in  the  claims  for  refund  and  the  com- 
])laint  is  not  material  unless  it  be  concluded  that  the  error 
in  the  1942  return  is  correctable,  if  at  all,  only  by  shifting 
the  receipts  improperly  accrued  from  1942  to  1943. 

As  an  additional  preliminary  matter,  it  seems  appro- 
priate to  note  that  defendant  did  not  find  that  the  refund 
claims  and  the  complaint  were  based  "solely  on  tJie  grounds 
*  *  *  of  a  mistaken  application  of  the  completed  contract 
method  of  accounting"  as  the  District  Court  concluded  in  its 
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opinion.  On  the  contrary,  counsel  for  the  defendant  made 
the  following  statement  in  open  court  (Tr.  136) : 

"The  essence  of  this  thing  [the  claim  for  refund]  and 
the  essence  of  the  complaint  is  that  the  returns  as  filed 
were  on  the  accrual  basis,  that  they  made  a  mistake  in 
filing  them  on  the  accrual  basis,  they  should  have  been 
filed  on  a  completed  contract  basis  because  the  contract 
was  completed  in  1943." 

Since  the  entire  doctrine  requiring  a  statement  of  the 
grounds  of  a  claim  for  refund  is  designed  to  afford  an 
opportunity  for  administrative  adjustment  without  suit,  and 
the  defendant  obviously  understood  that  improper  applica- 
tion of  the  accrual  method  was  one  of  the  grounds  of  the 
claim,  this  should  end  the  matter.  Samara  v.  United  States 
(2ndCir.),  129  F.2d  594. 

Be  that  as  it  maj^,  an  examination  of  the  refund  claims 
and  the  complaint  demonstrate  that  both  the  improper 
accrual  of  receipts  and  the  improper  application  of  the 
completed  contract  method  were  set  forth  as  grounds  for 
the  refund. 

Looking  first  to  the  claims  for  refund  (as  amended)  which 
were  all  in  the  form  of  Exliibit  No.  22  to  the  Stipulation  of 
Facts  (Tr.  97),  we  read  the  following  (at  Tr.  99) : 

"The  following  reasons  that  this  claim  should  be 
allowed  are  in  accordance  with  the  original  claims 
which  were  timely  filed: 

"The  amended  partnership  returns  were  filed  to  cor- 
rect the  erroneous  returns  which  were  filed  for  years 
1942  and  1943.  The  amended  returns  as  filed  are  con- 
sistent with  the  accounting  procedure  used  by  Daley 
Brothers  during  the  year  1943  and  prior.  The  amend- 
ed returns  are  to  correct  the  Delta,  Utah,  contract, 
which  was  completed  in  the  year  1943  and  errone- 
ously included  in  income  for  the  year  1942. . . ."  (Ital- 
ics added.) 
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This  claim  for  refund  is  by  its  terms  based  in  part  upon  the 
amended  partnership  returns.  The  law  is  clear  that  an 
amended  return  accompanied  by  a  claim  on  the  proper  form 
is  a  proper  way  to  set  forth  grounds  for  a  claim  for  refund. 
I.T.  1450,  1-2  CB  200;  Lebolt  d  Co.  v.  U.  S.  (1929),  G7  Court 
of  Claims  422;  Standard  Computing  Scale  Co.  v.  U.  S. 
(1931),  52  F(2d)  1018.  (Under  the  present  regulations,  an 
amended  return  alone  is  sufficient,  without  the  necessity  of 
also  submitting  the  claim  on  Form  843.  Regs.  §  301.6402-3.) 

In  order  to  determine  the  way  in  which  the  original  1942 
return  was  erroneous,  and  the  way  in  which  the  amended 
returns  "correct  the  erroneous  returns"  you  would  naturally 
look  to  the  original  and  amended  returns  and  compare 
them.  These  returns  are  set  forth  on  pages  80-90  of  the 
Transcript. 

Looking  o;ii  the  face  of  the  original  return  for  1942  (Tr. 
86)  we  see 

"1.     Gross  receipts  from  business 

or  profession $3,655,672.28." 

The  testimony  was  that  this  figure  was  the  estimated  full  con- 
tract price  (Tr.  166).  Looking  next  at  the  face  of  the 
amended  return  for  1942  (Tr.  88),  we  find  on  the  same  line 
the  following : 

"1.     Gross  receipts  from  business  or 

profession (Advances  only  $3,180,536.97)." 

It  is  readily  seen  that  if  there  is  added  to  the  figure  $3,180,- 
536.97  ( shown  in  the  amended  return)  the  sum  of  $472,722.15 
(the  erroneous  accruals),  the  result  is  $3,653,259.15  (which 
is  the  actual  full  contract  price).  Stip.  of  Facts,  paragraph 
8,  Tr.  21.  In  otlicr  woi'ds,  on  the  1942  amended  partnershi]) 
return,  constituting  a  part  of  the  claim  for  refund,  there  was 
deducted  from  the  gross  receipts  originally  reported  the 
amount  of  the  improper  accruals. 
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It  should  also  be  noted  that  on  the  amended  return,  in 
response  to  question  No.  4,  it  is  stated  that  the  return  was 
prepared  on  the  accrual  basis  (Tr.  89).  This  is  the  same  re- 
sponse that  was  given  to  this  question  on  the  original  return 
(Tr.  87).  Thus,  the  claim  for  refund  specifically  states,  in 
the  clearest  })ossible  manner,  that  one  of  the  errors  shown 
on  the  original  1942  return  was  that  the  gross  receipts  from 
business  or  profession  had  been  overstated  by  improper 
accruals  in  a  specified  amount.  To  be  sure,  the  amended 
1942  return  also  states  that  such  gross  receipts  should  have 
been  reported  only  as  advances,  but  that  is  the  second 
ground  upon  which  it  is  asserted  that  the  original  1942 
return  was  erroneous. 

The  complaint  in  this  case  also  sets  forth  the  grounds 
which  the  District  Court  found  to  be  lacking.  Thus,  in  para- 
graph VI,  at  Tr.  9,  the  complaint  sets  forth  specifically  the 
provisions  of  the  Delta  contract  providing  for  payments  on 
estimates  jirepared  by  the  contracting  officer,  and  providing 
for  a  10%  holdback.  These  are  the  provisions  of  the  contract 
upon  which  the  }>laintiffs  relied  in  arguing  in  the  District 
Court  that  the  sum  of  $472,722.15  had  not  been  accrued  by 
December  31,  1942. 

In  paragrai)h  VII  of  the  complaint  it  is  alleged  that  "said 
moneys  received  under  the  contract  for  the  Delta  Venture 
was  not  income  for  any  year  until  the  said  contract  was 
completed  as  provided  for  in  the  contract,  and  accepted  by 
the  United  States  Government." 

This  is  an  assertion  that  neither  the  whole  nor  any  portion 
of  the  moneys  received  (the  gross  receipts)  of  the  Delta 
contract  was  earned  until  the  contract  was  completed  and 
accepted.  The  final  progress  ])ayiiients  and  payment  of  the 
"hold])acks"  (v.iiicli  wei'e  the  amounts  ei-i'oneously  accrued) 
were  both  to  be  made  only  when  the  contract  was  completed 
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and  accepted  by  tlie  United  States  Government.    See  the 
terms  of  tlie  contract  set  forth  in  the  comi)laint  at  Tr.  9. 

In  paragraph  IX  of  the  complaint  (Tr.  11)  it  is  stated 
that  "said  income  tax  return  was  erroneously  made  and 
reported  under  the  mistaken  theory  that  the  income  was 
earned  in  the  calendar  year  1942.  This  income  was  then 
inadvertently  reported  by  the  plaintiffs  as  income  as  to  their 
respective  shares  by  the  plaintiffs  herein  on  their  individual 
returns  for  said  year."  (Italics  added.) 

The  term  "income"  as  used  in  paragraph  IX  of  the  com- 
plaint should  be  distinguished  from  the  term  "moneys" 
used  in  paragrai)h  VII  of  the  complaint.  As  can  be  quickly 
seen  from  an  examination  of  the  face  of  the  return  (Tr.  86), 
gross  receipts  is  not  "income";  the  cost  of  goods  sold  must 
be  deducted  before  reaching  an  item  of  "income".  Regs. 
§  19.22 (a) -5  ("*  *  *  'gross  income'  means  the  total  sales,  less 
the  cost  of  goods  sold  *  *  *") ;  IJptegrove  Lumher  Co.  v. 
Comm'r.  (3rd  Cir.,  1953),  204  F.(2d)  570.  Moreover,  the 
"income"  which  the  complaint  alleges  was  inadvertently 
reported  by  the  plaintitfs  on  their  respective  individual 
returns  was  obviously  the  net  income  shown  on  the  original 
partnership  return,  viz.,  $206,250.44.  See  Schedule  J  of  the 
original  return  (Tr.  87).  Gross  receipts  of  a  i^artnership 
do  not  find  their  way  to  the  original  return.  And  the  term 
"earned,"  used  in  paragraph  IX,  is  an  accrual  concept,  not 
a  completed  contract  concept.  See  the  language  quoted  from 
the  Fort  Pitt  Bridge  Works  case,  supra,  pg.  9.  The  point  is 
that  paragraph  IX  of  the  complaint  says  quite  clearly  that 
the  income  tax  return  was  erroneous  in  that  income  was 
reported  in  1942  when  in  fact,  because  of  improper  accruals, 
no  such  income  existed  in  1942. 

It  appears  that  the  District  Court  may  have  confused 
the  "grounds"  stated  in  the  refund  claims  and  the  complaint 
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with  the  "relief"  re([uested.  Appellants  concede  that  they 
have  taken  the  i)osition  that  the  way  in  which  the  error  in 
the  1942  return  should  be  corrected  is  to  shift  all  items  of 
income  and  deduction  to  1942  when  the  contract  was  com- 
pleted. In  other  words,  the  completed  contract  method 
should  be  correctly  applied.  Thus,  in  the  amended  returns 
submitted  with  the  claims  for  refund,  the  1942  return  showed 
the  income  and  deductions  accrued  through  December  31, 
1942,  as  in  suspension,  and  reported  no  net  income  or  loss 
(Tr.  88).  And  the  amended  return  for  1943,  when  the  con- 
tract was  completed,  reported  the  full  contract  price  and 
all  expenses  and  the  net  profit  therefrom  (Tr.  90,  91).  This 
is  the  proper  way  of  reporting  income  for  tax  ])urposes  on 
the  com])leted  contract  method  of  accounting.  Fort  Pitt 
Bridge  Works  v.  Comm'r.  (supra,  p.  9). 

Similarly,  the  amount  of  refunds  recjuested  in  the  com- 
plaint (Tr.  13)  were  based  on  the  amounts  rec^uested  in  the 
claims  for  refund,  which,  as  already  stated,  were  computed 
on  the  completed  contract  method. 

But  simply  because  a  taxpayer  asks  for  a  greater  refund 

than  that  to  which  he  is  entitled  is  not  sufficient  grounds 

upon  which  to  deny  him  the  refund  to  which  he  is  entitled. 

See  Rule  54(c)  of  the  Federal  Rules  of  Civil  Procedure: 

"Every  final  judgment  shall  grant  the  relief  to  v/hich 

the  party  in  whose  favor  it  is  rendered  is  entitled, 

even  if  the  party  has  not  demanded  such  relief  in  his 

pleadings," 

See  also  Agarano  v.  U.  8.  (D.C.  Hawaii,  1953),  110  F.  Supp. 
609. 

Thus,  if  this  court  determines  that  the  ])laintiffs  adopted 
the  accrual  method  of  accounting,  and  tliat  they  are  not 
entitled  to  correct  the  error  in  the  1942  return  by  using 
the  completed  contract  method,  i-t  is  res[)ectfully  submitted 
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that  they  are  nevertheless  entitled  to  a  reversal  with  in- 
structions that  computations  be  made  on  the  basis  of  the 
accrual  method  of  accounting,  j)ursuant  to  the  Supplemental 
Stipulation  of  the  parties  (Tr.  101). 

If  this  Court  considers  that  the  claim  for  refund  may  not 
have  given  adequate  notice  of  the  contentions  of  plaintiffs, 
then  it  is  requested  that  the  case  be  remanded  to  the  District 
Court  for  further  proceedings.  Plaintiffs  are  prepared  to 
submit  documentary  and  other  evidence  which  will  prove 
that  both  before  and  after  filing  the  complaint  herein,  ac- 
countants and  counsel  for  plaintiffs  met  frequently  with 
representatives  of  defendant,  and  submitted  evidence  and 
legal  memorandum  to  them,  in  an  effort  to  convince  them 
that  even  on  the  accrual  method  of  accounting  no  income 
would  have  been  reported  on  the  1942  return.  Representa- 
tives for  the  defendant  consistently  took  the  position  that 
the  1942  return  was  substantially  correct  on  the  accrual 
method  of  accounting,  and  never  objected  to  the  form  of  the 
claim  for  refund  in  this  or  any  other  respect.  The  defendant, 
through  its  representatives,  consistently  maintained  the 
same  position  which  the  courts  recently  held  to  be  erro- 
neous in  the  Dally  and  Harmon  cases  {supra,  pg.  10).  Based 
upon  the  defendant's  brief  in  the  District  Court,  it  does  not 
appear  that  they  have  yet  conceded  that  the  1942  return  was 
in  error  on  the  accrual  method  of  accounting.  There  thus  was 
no  surprise,  no  failure  of  opportunity  to  dispose  of  this  case 
on  the  administrative  level.  On  the  contrary,  hj  the  failure 
of  the  defendant  to  raise  any  objection  to  the  form  of  the 
claim  for  refund  in  tlie  Answer  (Tr.  13),  or  at  the  trial,  the 
appellants  were  surprised  and  aggrieved,  and  are  entitled 
to  a  remand  for  tlie  purpose  of  ])i-oving  waiver  of  any  defect 
which  existed.  (As  to  waiver  of  defects  in  chiims  for 
refund  see  Angelns  Milling  Co.  v.  Couuiir  (1945),  325  V .  S. 
293,  65  S.  Ct.  1162;  Union  Trust  Co.  of  Pittsburgh  et  al.  v. 


38 
McCauf/hn  (D.C.  Penn.,  1927),  24  F.2d  459;  Fodter  Box 
Board  Co.  v.  Clarke,  7  F.  Supp.  682,  aff'd  (2nd  Cir.,  1937), 
90  F.2d  1008;  Lehigh  d  Wilkes-Barre  Coal  Co.  v.  U.  S. 
(D.C.  Penn.,  1930),  38  F.2d  G37.  As  to  the  requirement  that 
an  objection  to  the  form  of  the  claim  for  refund  be  pleaded 
specifically  in  the  answer,  see  Hoivhert  v.  Penrose  (10th 
Cir.,  1930),  38  F.2d  577  and  Northivestern  Nat.  Bk.  S  Trust 
Co.  of  Minn.  v.  U.  S.  (D.C.  Minn.,  1942),  46  F.  Supp.  390, 
aff'd  137  F.2d  761. 

CONCLUSION 

After  many  years  of  following  a  consistent  accounting 
practice  of  reporting  income  on  the  completed  contract 
method.  Appellants  were  asked  by  a  renegotiation  officer 
and  an  agent  of  the  defendant  herein,  in  connection  with  the 
first  renegotiation  which  they  had  undergone,  to  treat  a 
large  contract  which  was  almost  completed  as  if  it  had  been 
completed  at  the  end  of  1942.  Appellants  comjDlied  against 
their  Avishes  and  without  any  anticipation  of  gain  therefrom. 
On  tlie  contrary,  in  closing  out  the  books  on  the  contract 
])rior  to  its  completion  and  making  out  their  tax  return 
accordingly,  the  appellants  made  errors  which  resulted  in 
large  increases  in  the  income  taxes  which  they  paid.  Under 
any  standards  of  justice  and  equity,  appellants  should  be 
entitled  to  recompute  their  liability  for  income  taxes  on 
the  basis  of  standards  applicable  to  all  other  taxpayers. 

The  technical  merits  of  the  appellants'  case  are  eciually 
strong.  Despite  the  fact  that  the  books  of  account  were 
closed  before  the  Delta  contract  was  completed,  the  account- 
ing "method"  employed  was  the  completed  contract  method, 
and  the  Conclusion  of  Law  of  the  District  Court  to  the  con- 
trary is  clear  error.  Accordingly,  appellants  are  entitled 
to  re('om])ute  tlioir  taxes  by  correctly  applying  the  com- 
pleted contract  method.    Even  if  by  closing  the  Delta  con- 
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tract  before  its  completion  the  taxpayers  converted  the 
completed  contract  method  into  some  other  method  of  ac- 
counting, they  nevertheless  are  entitled  to  recompute  their 
liability  by  using  the  completed  contract  method,  since  that 
is  the  only  method  which,  under  the  circumstances  of  this 
case,  would  "clearly  reflect  the  income." 

In  any  event  the  District  Court  was  in  error  in  failing  to 
allow  the  appellants  to  correct  the  1942  return  by  shifting 
the  erroneous  accruals  from  1942  to  1943.  These  errors  were 
clearly  proven  on  the  basis  of  stipulated  facts,  and  to  the 
satisfaction  of  the  District  Court.  The  claims  for  refund 
and  complaint  set  forth  the  existence  of  these  errors  as  one 
of  the  grounds  for  refund.  The  fact  that  the  plaintiffs  also 
alleged  other  errors,  and  asked  for  a  greater  refund  than 
that  to  which  the  District  Court  found  they  Avere  entitled, 
is  not  a  sufficient  basis  upon  which  to  deny  the  plaintiffs  any 
recovery  whatever. 

The  District  Court  should  be  reversed,  with  instructions 
to  enter  judgment  for  a^Dpellants,  based  upon  computations 
made  pursuant  to  the  Supplemental  Stipulation  of  the 
parties  (Tr.  101)  and  in  accordance  with  the  opinion  of  this 
Court. 

Dated :  November  29, 1956. 

EespectfuUy  submitted, 

Eric  Sutcliffe 
William  D.  McKee 
Orrick,   Dahlquist,   Herringtox 
&  Sutcliffe 

Attorneys  for  Appellant 
(Appendix  Follows) 
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Appendix 
RENEGOTIATION  ACT 

Section  403(c)(5)  of  the  Sixth  Supplemental  National 
Defense  Appropriation  Act,  1942,  Pub.  L.  No.  528,  77th 
Cong.  2d  Sess.,  April  28,  1942,  as  amended  by  Pub.  L.  No. 
753,  77th  Cong.,  2d  Sess.,  October  21, 1942 : 

"(5)  Any  contractor  or  subcontractor  who  holds 
contracts  or  subcontracts,  to  which  the  provisions  of 
this  section  are  applicable,  may  file  with  the  Secretaries 
of  all  the  Departments  concerned  statements  of  actual 
costs  of  production  and  such  other  financial  statements 
for  any  prior  fiscal  year  or  years  of  such  contractor  or 
subcontractor,  in  such  form  and  detail,  as  the  Secre- 
taries shall  prescribe  by  joint  regulation.  Within  one 
year  after  the  filing  of  such  statements,  or  within  such 
shorter  period  as  may  be  prescribed  by  such  joint  regu- 
lation, the  Secretary  of  a  Department  may  give  the 
contractor  or  subcontractor  written  notice,  in  form  and 
manner  to  be  prescribed  in  such  joint  regulation,  that 
the  Secretary  is  of  the  opinion  that  the  profits  realized 
from  some  or  all  of  such  contracts  or  subcontracts  may 
be  excessive,  and  fixing  a  date  and  place  for  an  initial 
conference  to  be  held  within  sixty  days  thereafter.  If 
such  notice  is  not  given  and  renegotiation  commenced 
by  the  Secretary  within  such  sixty  days  the  contractor 
or  subcontractor  shall  not  thereafter  ])e  required  to 
renegotiate  to  eliminate  excessive  profits  realized  from 
any  such  contract  or  subcontract  during  such  fiscal 
year  or  years  and  any  liabilities  of  the  contractor  or 
subcontractor  for  excessive  profits  realized  during  such 
period  shall  be  thereby  discharged." 
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RENEGOTIATION  PROCEDURES 

Excerpt  from  "Introduction  to  the  Renegotiation  Regula- 
tions" (Commerce  Clearing  House  War  Law  Service,  Gov- 
ernment Contracts,  page  2905)   (1944)  : 

"5.    Development  of  Procedure  for  Renegotiation. 

"The  scope  of  the  statute  molded  its  administration. 
Under  the  Act,  renegotiation  applied  to  all  contracts 
and  subcontracts  (with  specified  exceptions),  and  could 
be  required  after  the  contract  had  been  completed. 
These  provisions  seemed  to  render  contractors  liable, 
until  three  years  after  the  war,  to  refund  such  part  of 
any  profits  earned  by  them  on  their  war  contracts  or 
subcontracts  as  the  procuring  agency  might  require. 
Since  the  prices  of  all  contracts  and  subcontracts  sub- 
ject to  the  statute  obviously  could  not,  within  any  rea- 
sonable period,  be  examined  and  renegotiated  indi- 
vidually, some  other  means  had  to  be  developed  for 
disposing  of  this  potential  liability. 

"These  circumstances  led  to  the  adoption  of  the 
method  of  overall  renegotiation.  This  procedure  per- 
mitted the  contractor's  profits  on  his  entire  war  busi- 
ness to  be  examined  for  a  specific  fiscal  period  in  order 
to  reach  an  agreement  for  eliminating  excessive  profits 
on  such  contracts  as  a  group  and  for  that  period. 
Besides  reducing  the  administrative  burden,  this  pro- 
cedure had  several  other  advantages.  The  consider- 
ation of  all  contracts  and  subcontracts  as  a  group 
reduces  cost  accounting  and  allocations  of  cost  to  a 
minimum  and  saves  time  for  both  contractors  and  the 
Government,  and  the  use  of  the  fiscal  period  for  re- 
negotiation facilitated  the  use  of  the  regular  financial 
and  accounting  material  of  contractors  and  avoided  the 
preparation  of  such  data  on  an  entirely  different  basis. 
In  addition,  this  method  allow^ed  the  contractors  to  off- 
set their  losses  on  one  or  more  war  contracts  against 
their  profits  from  other  war  contracts  during  the  same 
period. 
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"In  October,  1942,  Congress  ado|)ted  certain  amend- 
ments proposed  by  tlie  Departments  primarily  to  con- 
firm the  procedures  developed  in  practical  administra- 
tion of  the  statute." 

RENEGOTIATION  REGULATIONS 

Renegotiation  Regulations  of  the  War  Contracts  Price  Ad- 
justment Board,  Title  32,  Code  of  Federal  Regulations, 
Parts  1601-1608  (Supplement  1944)  :* 

301.1  Statutory  Provisions.  Subsection  (c)  (1)  of  the 
Renegotiation  Act  of  1943  provides  in  part : 

u*  *  *  rpj^g  Board  shall  exercise  its  powers  with  respect 
to  the  aggregate  of  the  amounts  received  or  accrued 
during  the  fiscal  year  (or  such  other  period  as  may  be 
fixed  by  mutual  agreement)  by  a  contractor  or  sub- 
contractor under  contracts  with  the  Departments  and 
subcontracts,  and  not  separately  with  respect  to 
amounts  received  or  accrued  under  separate  contracts 
wdth  the  Departments  or  subcontracts,  except  that  the 
Board  may  exercise  such  powers  separately  with  re- 
spect to  amounts  received  or  accrued  by  the  contractor 
or  subcontractor  under  any  one  or  more  separate  con- 
tracts with  the  Departments  or  subcontracts  at  the 
request  of  the  contractor  or  subcontractor." 

301.2  Use  of  Fiscal  Year  Basis — In  General. 

(1)  This  provision  requires  the  War  Contracts  Board  to 
renegotiate  on  a  fiscal  year  basis  (or  such  other  period  as 
may  be  fixed  by  nmtual  agreement).  It  also  requires  that 
renegotiation  be  conducted  upon  an  over-all  basis  unless 
the  contractor  or  subcontractor  requests,  and  the  War  Con- 
tracts Board  agrees,  that  such  renegotiation  be  conducted 


*Whi](>  l\eii('<i'()1iati()n  Regulations  weiv  not  pronuilg'ated  until 
aft  or  rene<>'otiati()n  of  the  Delta  contract,  they  are  believed  to  repre- 
sent, in  substance,  the  i)rocedures  used  theretofore.  See  "Renegotia- 
tion Procedures",  A])pendix  pg.  2. 
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with  respect  to  his  contracts  and  subcontracts  separately  or 

as  two  or  more  groups, 

(2)  Generally,  renegotiation  will  be  conducted  on  the 
basis  of  the  amounts  received  or  accrued  by  a  contractor 
from  his  renegotiable  contracts  and  subcontracts  for  a  past 
fiscal  year.  Under  this  method  excessive  profits  are  deter- 
mined by  examining  the  contractor's  financial  position  and 
the  profits  from  such  contracts  and  subcontracts  taken  as 
a  whole  for  a  particular  fiscal  year  rather  than  by  separate 
analysis  of  each  contract  or  subcontract.  This  avoids  prob- 
lems of  allocation  of  costs  and  profits,  as  between  each  con- 
tract and  subcontract,  allow^s  the  contractor  to  offset  the 
results  of  one  contract  against  another  and  simplifies  ad- 
ministration. 

301.3  Renegotiation  on  a  Completed  Contract  Fiscal 
Year  Basis — Contruction  Contracts. 

(1)  Contractors  having  construction  contracts  or  sub- 
contracts may  have  used  a  completed  contract  method  of 
accounting  for  Federal  income  tax  purposes  with  respect 
to  some  or  all  of  such  contracts  or  subcontracts.  With 
respect  to  the  contracts  and  subcontracts  for  which  the  coin- 
l)leted  contract  method  of  accounting  was  used,  such  method 
of  accounting  will  be  followed  for  all  purposes  of  the  Ke- 
negotiation  Act  and  the  regulations  and  interpretations 
promulgated  thereunder.  In  the  case  of  any  contract  or 
subcontract  for  which  the  completed  contract  method  of 
accounting  is  followed,  all  amounts  received  or  accrued 
thereunder  and  all  costs  paid  or  incurred  with  respect  there- 
to will  be  treated  as  having  been  received  or  accrued  or  paid 
or  incurred  within  the  fiscal  year  in  which  the  contract  or 
subcontract  was  completed. 

(2)  A  contractor  who  has  used  the  completed  contract 
method  of  accounting  for  Federal  income  tax  purposes  with 
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respect  to  some  of  his  construction  contracts  and  subcon- 
tracts and  who  desires  the  use  of  such  method  with  respect 
to  his  other  construction  contracts  and  subcontracts,  or  a 
contractor  who  has  not  used  such  method  of  accounting  for 
Federal  income  tax  purposes  with  respect  to  an}^  of  his 
contracts  or  sul)contracts,  may,  nevertheless,  request  that 
the  completed  contract  method  of  accounting  be  used  for 
the  purposes  of  renegotiation  with  respect  to  all  of  his 
construction  contracts  and  subcontracts  completed  or 
terminated  within  the  fiscal  year.  If  such  request  is  ap- 
proved by  the  Department  to  which  the  contractor  has  been 
assigned,  the  contractor  will  be  deemed  to  have  adopted  the 
completed  contract  method  of  accounting  with  respect  to 
such  contracts  and  subcontracts,  for  the  purposes  of  renego- 
tiation. The  form  to  be  used  in  making  such  a  request  is 
set  forth  in  paragraph  723.  The  Department  concerned  will 
not  approve  such  request  unless  (a)  it  appears  that  the 
effect  of  granting  such  a  request  would  not  be  inconsistent 
with  the  general  purposes  of  the  Act,  (b)  the  contractor 
agrees  to  all  the  terms  and  conditions  stated  in  paragraph 
723,  and  (c)  the  reciuest  relates  to  all  construction  contracts 
and  subcontracts  completed  or  terminated  within  the  fiscal 
year  being  renegotiated.  If  such  request  is  approved,  the 
Renegotiation  Act,  and  the  regulations  and  interi)retations 
promulgated  thereunder  other  than  those  dealing  with  the 
allowance  of  tax  credits,  will  be  applied  in  all  respects  to 
such  construction  contracts  and  subcontracts  and  the  profits 
derived  therefrom  as  though,  with  respect  to  them,  the  con- 
tractor had  used  the  completed  contract  basis  of  accounting 
in  keeping  his  books  and  in  making  his  Federal  income  tax 
return.  The  $500,000  fiscal-year  exemption  provided  in  suli- 
section  (c)  ((>)  of  the  Renegotiation  Act,  the  interpretation 
relating  to  the  $500,000  "floor"  as  set  forth  in  paragraph 
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348.3,  as  well  as  all  other  provisions  of  the  1943  Act,  will  be 
applied  in  like  manner.  The  contracts  or  subcontracts  rene- 
gotiated on  the  completed  contract  basis  are  subject  to  such 
separate  treatment  as  may  be  required  because  of  the  differ- 
ent types  of  contracts  involved  (such  as  fixed-price,  cost- 
plus-fixed-fee,  price-minus  contracts,  contracts  subject  to 
contractual  or  statutory  fixed  profit  limitations  and  con- 
tracts providing  for  redetermination  or  revision  of  the 
contract  price  during  the  life  of  the  contracts).  In  this  con- 
nection, attention  is  directed  to  paragraphs  306  and  307. 

301.6  Contracts  to  Be  Included  in  a  Completed  Contract 
Renegotiation.  Subject  to  the  provisions  of  subparagraph 
301.3  (2)  with  res})ect  to  separate  treatment  of  different 
tyi)es  of  contracts,  contracts  and  subcontracts  to  be  renego- 
tiated on  a  completed  contract  basis  will  be  renegotiated  as 
a  group  when  completed  within  a  given  fiscal  year,  but 
contracts  completed  in  one  fiscal  year  may  not  be  grouped 
with  contracts  completed  in  a  different  fiscal  year. 
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Appellee. 


On  Appeal  from  the  Judgfment  of  the  United  States  District  Court 
for  the  Northern  District  of  California. 


BRIEF  FOR  THE  APPELLEE. 


OPINION  BELOW. 

The  decision  of  the  District  Court  (R.  102-112)  is 
reported  at  139  F.  Supp.  376. 


JURISDICTION. 

This  appeal  involves  federal  income  taxes.   The  tax 
returns  in  dispute  were  filed  March  15,  1943,  for  the 


calendar  year  1942.  (R.  22-23.)  Claims  for  refund, 
based  upon  the  operation  of  Section  6  of  the  Current 
Tax  Payment  Act  of  1943,  c.  120,  57  Stat.  126,  were 
filed  on  March  15,  1947,  for  the  years  1942-1943. 
(R.  23-24,  93-95.)  Amended  claims  for  refund  were 
filed  on  April  9,  1951  (R.  23-24,  97-99)  in  the  total 
amoimt  of  $77,782.78  (R.  12-13).  The  original  and 
amended  claims  were  rejected  on  March  21,  1952.  (R. 
96,  100.)  Within  the  time  provided  in  Section  3772 
of  the  Internal  Revenue  Code  of  1939  and  on  August 
20,  1952,  taxpayers  brought  an  action  in  the  United 
States  District  Court  for  the  Northern  District  of 
California  for  recovery  of  the  taxes  paid.  (R.  3-13.) 
Jurisdiction  was  conferred  on  the  District  Court  by 
28  U.  S.  C,  Section  1340.  The  judgment  was  entered 
on  March  23,  1956.  (R.  112-113.)  Within  sixty  days 
and  on  May  22,  1956,  a  notice  of  appeal  was  filed. 
(R.  114.)  Jurisdiction  is  conferred  on  this  Court  by 
28  U.  S.  C,  Section  1291. 


QUESTIONS  PRESENTED. 
1.  John  P.  Daley  and  Morris  Daley  had  been  en- 
gaged in  the  construction  business  as  partners  for 
several  years,  reporting  income  on  the  completed  con- 
tract basis.  In  1942,  they  formed  Daley  Brothers, 
Limited,  which,  in  turn,  entered  into  a  separate  part- 
nership or  joint  venture  with  William  Radtke  to  per- 
form a  Government  construction  contract.  The  con- 
tract was  completed  in  February,  1943.  The  joint 
venture  submitted  a  federal  income  tax  return  for  the 


calendar  year  1942,  computing  income  by  the  accrual 
method  of  accounting  and  reporting  the  entire  re- 
ceipts from  the  contract.  In  1947,  claims  for  refund 
were  filed  attempting  to  shift  the  income  from  the 
contract,  originally  reported  in  1942,  to  1943,  a  year 
in  which  taxpayers  sustained  losses,  to  take  advantage 
of  these  losses  and  the  forgiveness  provisions  of  the 
Current  Tax  Pajnnent  Act  of  1943.  The  basis  of  the 
claims  was  that  the  venture  had  in  fact  adopted  the 
completed  contract  method  of  accounting  in  1942  and 
had  erroneously  reported  the  contract  receipts  in 
1942,  rather  than  1943,  when  the  contract  was  com- 
pleted. The  question  presented  is  whether  the  District 
Court  erred  in  finding  that  the  venture  intentionally 
elected  to  compute  the  income  from  the  contract  by 
means  of  the  accrual  method  of  accounting  and  did, 
in  fact,  adopt  that  method,  rather  than  the  completed 
contract  method,  for  purposes  of  reporting  its  1942 
income  tax  liability. 

2.  Taxpayers  claim,  in  the  alternative,  that  since 
they  have  been  held  to  have  reported  the  joint  ven- 
ture income  on  the  accrual  basis  in  1942,  they  should 
be  permitted  to  correct  alleged  errors  in  the  accrual 
computation,  whereby  they  included,  in  1942  income, 
amounts  of  income  which  did  not  accrue  until  1943 
and  should,  therefore,  have  been  reported  in  1943 
rather  than  1942.  The  additional  question  is  thus 
presented  as  to  whether  the  taxpayers  can,  in  this  ac- 
tion, correct  the  joint  venture's  accrual  computation, 
inasmuch  as  the  taxpayers'  claims  for  refund,  amend- 
ed tax  returns,  complaint,  evidence  and  District  Court 
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brief  were  all  based  on  a  different  ground  (i.e.,  that 
all  of  the  contract  receipts  had  been  erroneously  re- 
ported as  income  in  1942  as  a  result  of  a  mistaken 
application  of  the  completed  contract  method)  and  the 
question  of  the  adjustment  of  the  accrual  computation 
is  urged  for  the  first  time  on  appeal. 


STATUTES  AND  OTHER  AUTHORITIES  INVOLVED. 

The  statutes  and  other  authorities  involved  are  set 
forth  in  the  Appendix,  infra. 


STATEMENT. 

The  facts  as  found  by  the  District  Court  (R.  107- 
110)  and  as  stipulated  (R.  16-24)  may  be  summarized 
as  follows: 

John  P.  Daley  and  Morris  Daley  since  1935  were 
engaged  in  the  general  contracting  business,  as  co- 
partners, operating  under  the  firm  name  of  Daley 
Brothers.  During  this  time  they  reported  their  in- 
come on  the  completed  job  basis  of  accounting.  On 
June  30,  1942,  the  brothers,  and  their  respective  wives, 
executed  identical  trust  agreements  for  the  benefit  of 
their  children,  differing  only  as  to  the  beneficiaries, 
naming  Homer  Bosse  as  trustee.  On  the  same  date 
a  new,  limited  partnership  was  created,  composed  of 
John  P.  Daley  and  Morris  Daley,  as  general  partners, 
and  Homer  Bosse,  trustee,  as  limited  partner,  and 
the  business  was  continued  as  Daley  Bros.,  Ltd.    On 


July  8,  1942,  the  limited  partnership  entered  into  a 
Government  contract  (War  Department  Contract  No. 
W-2195-eng-24'7),  taken  in  the  name  of  Daley  Bros., 
for  the  construction  of  a  Japanese  Relocation  Center 
at  Delta,  Utah.  Upon  the  securing  of  this  contract 
(hereinafter  called  the  Delta  contract),  Daley  Bros., 
Ltd.,  entered  into  a  special  partnership  or  joint  ven- 
ture with  William  Radtke,  known  as  the  Daley  Broth- 
ers Delta  War  Venture  (hereinafter  called  the  Delta 
War  Venture),  for  the  purpose  of  performing  the 
contract.  (R.  18-19,  108.)  It  is  the  accounting  treat- 
ment of  the  proceeds  of  the  Delta  contract  by  the 
Delta  War  Venture  which  is  here  in  issue. ^ 

The  Delta  contract  called  for  a  liunp  sum  considera- 
tion of  $2,834,212.51  and  was  to  be  completed  on  or 
before  September  6,  1942.  (R.  19.)  It  provided  for 
periodic  progress  payments  to  be  made  at  the  end  of 
each  month,  based  on  estimates  made  and  approved 
by  the  Government  contracting  officer.  It  further  pro- 
vided that  ten  per  cent  of  each  payment  would  be 
retained  by  the  Government  until  final  completion 
and  acceptance  of  all  work  under  the  contract.  (Stip. 
Ex.  1;  R.  19,  45.)  A  series  of  supplemental  agree- 
ments increased  the  consideration  to  its  final  amount 
of  $3,653,259.12  and  extended  the  date  of  completion 


^Appellants  in  this  case  are  John  P.  and  Minerva  B.  Daley,  hus- 
band and  wife;  Morris  and  Zelma  B.  Daley,  husband  and  wife; 
William  and  Clara  Radtke,  husband  and  wife,  and  Homer  Bosse, 
trustee  of  the  estates  of  Morris  K.,  Alice  M.,  Susan  R.,  James  D., 
Kathryn  F.  and  Peter  D.  Daley,  all  of  whom  are  joined  herein  as  a 
result  of  filing  individual  income  tax  returns  reflecting  shares  of 
income  from  the  Delta  War  Venture.  (R.  17-18,  22-240  Herein- 
after, the  appellants  will  sometimes  be  referred  to  as  taxpayers. 


to  February  16,  1943.  (R.  19-21.)  The  Delta  contract 
was  completed  and  the  work  accepted  by  the  Govern- 
ment as  of  February  16,  1943,  although  certain  mat- 
ters, including  final  payment,  were  not  finally  settled 
until  a  later  date.    (R.  21,  108-109.) 

The  Delta  War  Venture  filed  a  separate  partnership 
income  tax  return  for  the  period  June  1,  1942,  to 
December  31,  1942,  reporting  gross  income  from  the 
Delta  contract  of  $3,655,672.28  and  net  income  of 
$206,250.44,  distributing  such  net  income  as  follows: 
Daley  Brothers,  limited  partnership,  $144,166.96  and 
William  Radtke,  $62,083.48.  (Stip.  Ex.  18;  R.  22, 
86-87.)  The  amount  reported  in  1942  by  the  Delta 
War  Venture  was  the  full  contract  price  of  the  Delta 
contract.    (R.  109,  110.) 

In  1947,  the  Delta  War  Venture  filed  amended  part- 
nership income  tax  returns  for  1942  and  1943,  in  which 
it  reported  no  income  from  the  Delta  contract  in  1942 
and  the  entire  receipts  from  the  contract  in  1943. 
Along  with  these  amended  partnership  returns,  tax- 
payers filed  claims  for  refund  and  amended  individual 
tax  returns  reflecting  the  changes  made  by  the  part- 
nership returns.    (R.  109-110.) 

The  claims  for  refund  asserted  that  the  amended 
income  tax  returns  filed  in  1947  were  consistent  with 
the  accounting  procedure  followed  by  Daley  Brothers 
during  1943  and  prior  years  (i.e.,  the  completed  con- 
tract method)  and  were  to  correct  the  reporting  of 
the  income  from  the  Delta  contract  which  was  com- 
pleted in  1943  and  erroneously  included  in  income  for 


the  year  1942.  (R.  94,  99,  109-110.)  Upon  rejection 
of  these  claims  (R.  96, 100),  taxpayers  filed  a  complaint 
in  the  District  Court  alleging  that  the  accountant  for 
Daley  Brothers  acted  under  the  mistaken  assumption 
that  the  monies  received  under  the  Delta  contract 
were  income  for  the  year  1942  and  that  such  monies 
were  not  income  for  any  year  until  the  contract  was 
completed  and  accepted  (completion  and  acceptance 
not  being  made  until  1943).  The  complaint  further 
alleged  that  at  the  end  of  the  calendar  year  1942  an 
income  tax  return  was  made  for  the  special  partner- 
ship, notwithstanding  the  fact  that  the  contract  was 
not  completed  and  accepted  before  December  31,  1942, 
and  that  the  tax  return  for  1942  was  erroneously 
made  and  reported  under  the  mistaken  theory  that 
the  income  was  earned  in  1942.    (R.  10-11.) 

The  District  Court  found  that  all  the  income  from 
the  contract  was  intentionally  reported  as  accruing 
during  1942  and  the  accrual  method  of  accounting  was 
elected  by  the  Delta  War  Venture.  (R.  109, 110.)  The 
court  further  concluded  that  taxpayers,  in  their  re- 
fund claims  and  complaint,  sought  refunds  solely  on 
the  ground  that  all  of  the  contract  receipts  had  been 
erroneously  reported  as  income  in  1942  as  a  result 
of  a  mistaken  application  of  the  completed  contract 
method  of  accounting  and  that,  therefore,  any  error 
resulting  from  a  mistaken  application  of  the  accrual 
method  cannot  be  reached  or  corrected  in  this  action. 
(R.  104-105,  106,  111.)  Accordingly,  the  court  held 
that  taxpayers  were  not  entitled  to  any  recovery  and 
dismissed  the  complaint.    (R.  111.) 
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SUMMARY  OF  ARGUMENT. 
I. 

Daley  Bros.,  Ltd.,  entered  into  a  special  partnership 
with  William  Radtke  to  perform  a  Government  con- 
struction contract.  The  contract  was  originally  sched- 
uled to  be  completed  on  September  6,  1942,  for  a  fixed 
fee  of  $2,834,212.51,  but  several  change  orders  ex- 
tended the  completion  date  to  February  16,  1943,  and 
the  contract  price  to  $3,653,259.12.  The  contract  was 
completed  and  accepted  on  February  16,  1943,  al- 
though certain  matters  were  not  finally  settled  until 
the  following  September.  The  special  partnership 
reported  all  the  receipts  from  the  contract  in  its  1942 
tax  return  as  income  for  that  year. 

In  1947,  taxpayers  filed  claims  for  refund  and 
amended  tax  returns,  which  were  disallowed  by  the 
Commissioner,  reporting  no  income  from  the  contract 
in  1942  and  all  of  the  receipts  from  the  contract  as 
income  in  1943.  In  their  suit  for  refunds,  taxpayers 
claimed  they  in  fact  elected  to  report  the  contract 
income  by  the  completed  contract  method  and  errone- 
ously applied  that  method  in  reporting  the  income  in 
1942,  since  the  contract  was  not  completed  until  1943. 
The  Government  contended  that  taxpayers  intention- 
ally elected  to  adopt  the  accrual  method  and  may  not 
now  change  to  the  completed  contract  method  merely 
to  shift  income  from  1942,  a  year  of  gain,  to  1943,  a 
year  in  which  taxpayers  sustained  losses.  The  District 
Court  held  that  taxpayers  intentionally  elected  to  re- 
port their  income  on  the  accrual  basis.  The  question 
of  whether  taxpayers  elected  the  accrual  basis  or  the 
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completed  contract  basis  is  one  of  fact  and  the  findings 
of  the  District  Court  should  not  be  disturbed  unless 
clearly  erroneous. 

The  applicable  statutory  provisions  and  Regula- 
tions authorize  persons  whose  income  is  derived  from 
"long  term"  construction  contracts  to  elect  either  the 
accrual  basis  or  the  completed  contract  basis  as  the 
method  upon  which  they  may  report  their  income. 
Under  the  accrual  method,  income  is  reported,  and 
deductions  are  taken,  in  the  period  in  which  the  right 
to  receive  payment,  or  the  liability  to  pay,  becomes 
fixed;  imder  the  completed  contract  method,  income 
and  expenditures  with  respect  to  a  particular  contract 
are  reported  in  the  period  in  which  the  contract  is 
completed.  In  comparing  the  two  methods,  the  day- 
to-day  recording  of  income  and  expenditures  may 
be  done  by  the  accrual  or  some  other  method  and  yet 
either  the  accrual  or  completed  contract  method  may 
be  elected  to  report  the  net  profit  for  a  particular 
period.  The  facts  surrounding  the  election  are,  there- 
fore, of  primary  importance  in  determining  which 
method  was  employed.  The  facts  in  this  case  clearly 
indicate  that  taxpayers  did  not  elect  to  report  the 
special  partnership  income  on  the  completed  contract 
basis  and  did,  in  fact,  elect  to  utilize  the  accrual  basis 
and  the  District  Court  was  correct  in  so  holding. 

During  the  year,  books  were  kept  on  the  accrual 
basis.  More  important,  the  facts  surrounding  the  point 
of  election,  i.e.,  the  end  of  the  calendar  year,  indicate 
that  taxpayers  could  not  have  had  the  slightest  doubt 
that  the  contract  was  not  completed  until  1943.    Tax- 
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payers'  accountant  testified  that  he  thought  the  con- 
tract was  completed  in  1942  and  reported  the  income 
therefrom  on  the  completed  contract  basis;  the  Dis- 
trict Court  properly  held  that,  under  the  facts  of 
this  case,  such  testimony  was  not  credible.  In  addi- 
tion, both  taxpayers  and  the  accountant  were  per- 
fectly aware  that,  under  the  completed  contract 
method,  income  from  the  contract  was  not  to  be  re- 
ported until  the  contract  was  completed  and  accepted. 
The  fact  that  all  the  parties  knew  that  the  contract 
had  not  been  completed  in  1942  and  that,  under  the 
completed  contract  method,  such  income  should  not 
be  reported  until  the  year  of  completion,  is  strong 
proof  that  the  completed  contract  method  was  not 
utilized.  It  is  inconceivable,  in  face  of  such  obvious 
facts,  that  taxpayers  reported  the  contract  income 
in  1942  and  yet  elected  to  employ  the  completed  con- 
tract method.  The  alleged  error  committed  with  re- 
spect to  utilization  of  the  completed  contract  method 
(i.e.,  the  reporting  of  the  contract  income  before  the 
contract  was  completed  or  even  considered  so  by  the 
taxpayers)  is  so  striking  and  obvious  as  to  suggest 
that  it  did  not  occur  at  all  and  that  the  taxpayers 
did  not  elect  the  completed  contract  method. 

In  addition  to  the  proof  that  taxpayers  did  not 
elect  to  employ  the  completed  contract  method,  the 
fact  which  they  had  the  burden  of  establishing,  there 
is  affirmative  evidence  to  support  the  District  Court's 
finding  that  the  income  from  the  contract  was  inten- 
tionally reported  as  accruing  during  1942.  Taxpayers, 
on  January  26,  1943,  filed  a  form  with  the  United 


11 


states  Department  of  Engineers,  on  which  they  clearly 
indicated  that  the  basis  used  for  reporting  the  income 
from  the  contract  for  income  tax  purposes  was  the 
accrual,  and  not  the  completed  contract,  basis.  Tax- 
payers' subsequent  efforts,  years  later,  to  explain 
away  this  clear  and  contemporaneous  documentary 
expression  of  intent  lack  plausibility.  Taxpayers,  on 
the  special  partnership  tax  return  itself,  indicated  the 
accrual  basis  was  used;  in  addition,  Mr.  John  P. 
Daley  wrote  to  Mr.  Radtke,  on  December  31,  1942, 
setting  forth  the  latter 's  specific  share  in  the  profits, 
as  of  that  date,  a  fact  indicating  profits  were  com- 
puted on  the  accrual  basis,  at  the  end  of  the  account- 
ing period  and  prior  to  completion  of  the  contract. 

The  accounting  and  other  evidence  set  forth  by 
taxpayers  does  not  prove  that  they  elected  to  employ 
the  completed  contract  basis  nor  does  it  prove  they  did 
not  elect  to  utilize  the  accrual  basis.  As  the  District 
Court  noted,  the  most  it  shows  is  that  taxpayers 
erroneously  computed  their  income  for  1942,  electing 
the  accrual  method,  but  misapplying  it. 

Taxpayers  also  argue  that  if  they  did  not  elect  the 
completed  contract  method,  then  the  method  utilized, 
be  it  accrual  or  otherwise,  is  unacceptable  in  this  case 
since  it  does  not  clearly  reflect  the  income  of  the 
special  partnership  and  they  should  be  allowed  to 
utilize  the  completed  contract  method,  which  is  the 
only  method  that  will  clearly  reflect  income.  This 
contention  improperly  assumes  that  the  method  em- 
ployed by  taxpayers  reports  income  that  was  not 
earned  at  all  in  1942  and  also  improperly  assumes 
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that  the  accrual  methods  will  not  clearly  reflect  in- 
come. The  accrual  method  is  a  recognized  and  ac- 
cepted method  of  reporting  income  from  a  fixed-fee 
contract,  with  periodic  partial  payments  and,  if  prop- 
erly applied,  will  correctly  allocate  the  profit  or  loss 
of  a  taxpayer  earning  income  under  such  a  contract 
to  the  proper  year.  It  appears  that  certain  errors 
were  made  in  the  accrual  computation,  but  if  these 
were  corrected,  it  is  submitted  that  the  accrual  method 
would  clearly  reflect  the  income  from  this  contract 
for  the  year  1942.  The  record  does  not  provide  a 
factual  basis  for  computing  the  correct  income  under 
the  accrual  method  and,  in  addition,  as  discussed 
in  Point  II,  taxpayers  are  precluded  from  correcting 
the   accrual  computation  in  this   action. 

Finally,  taxpayers'  argument  that  their  election  to 
report  on  the  accrual  basis  was  an  innocent  mistake, 
from  which  they  should  be  relieved,  is  without  merit, 
there  being  no  misapprehension  on  the  part  of  the 
taxpayers  with  respect  to  the  law  or  their  rights  there- 
under. 

II. 

Taxpayers  claim,  in  the  alternative,  that  since  they 
have  been  held  to  have  reported  the  special  partner- 
ship income  on  the  accrual  basis,  they  should  be  per- 
mitted to  correct  asserted  errors  in  the  accrual  compu- 
tation. The  District  Court  noted  that,  although  such 
errors  apparently  existed,  they  could  not  be  corrected 
in  this  action.  The  District  Court  was  correct  in  this 
conclusion,  since  a  taxpayer  may  not  urge,  as  a  basis 
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for  recovery  in  a  tax  refund  suit,  any  ground  which 
was  not  set  forth  in  his  claim  for  refund.  In  this 
case,  the  claims  for  refund,  amended  tax  returns,  com- 
plaint, evidence  and  taxpayers'  District  Court  brief 
were  all  based  on  the  ground  that  all  of  the  contract 
receipts  had  been  erroneously  reported  as  income  as 
a  result  of  a  mistaken  application  of  the  completed 
contract  method  and  should  have  been  reported  in 
1943,  when  the  contract  was  completed.  Taxpayers 
cannot  now  claim  recovery  based  on  the  ground  that 
they  incorrectly  calculated  their  income  on  the  ac- 
crual basis.  Since  this  latter  ground  was  at  no  time 
in  issue,  the  District  Court's  observations  with  respect 
to  the  erroneous  accrual  computation  might  even  be 
deemed  dicta  and  the  taxpayers  are  actually  raising 
the  question  for  the  first  time  on  appeal.  Taxpayers 
cannot  urge  as  a  ground  for  reversal  an  issue  which 
they  raise  for  the  first  time  on  appeal. 


ARGUMENT. 

I. 

THE  DISTRICT  COURT  CORRECTLY  HELD  THAT  TAXPAYERS 
ELECTED  TO  REPORT  THE  INCOME  FROM  THE  DELTA  CON- 
TRACT BY  MEANS  OF  THE  ACCRUAL  METHOD. 

On  July  8,  1942,  Daley  Bros.,  Ltd.  (a  limited  part- 
nership, which  had  been  formed  on  June  30,  1942, 
and  was  comprised  of  John  P.  Daley  and  Morris 
Daley,  general  partners,  and  Homer  Bosse,  limited 
partner),  entered  into  a  construction  contract  with 
the  United  States  to  construct  a  Japanese  Relocation 
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Center  at  Delta,  Utah.  Upon  securing  this  contract, 
the  limited  partnership  entered  into  a  special  partner- 
ship, or  joint  venture,  with  William  Radtke,  called 
the  Daley  Brothers  Delta  War  Venture,  for  the  pur- 
pose of  performing  this  contract.  The  contract  was 
originally  scheduled  to  be  completed  on  September 
6,  1942,  for  a  fixed  fee  of  $2,834,212.51,  but  several 
supplemental  agreements  and  change  orders  extended 
the  completion  date   (which  finally,  on  December  5, 

1942,  was  extended  to  February  16,  1943)  as  well  as 
increased  the  contract  price  to  $3,653,259.12.  The  con- 
tract was  in  fact  completed  and  accepted  as  of  Feb- 
ruary 16,  1943,  although  certain  matters  were  not 
finally  settled  until  September,  1943.  The  Delta  War 
Venture  filed  a  partnership  income  tax  return  for 
the  year  1942  in  which  it  reported  as  income  all  of  the 
receipts  from  the  Delta  contract. 

In  1947,  taxpayers  filed  amended  returns  for  the 
Delta  War  Venture  for  the  years  1942  and  1943, 
reporting  no  income  from  the  contract  in  1942  and 
all  of  the  receipts  from  the  contract  as  income  in 

1943.  Along  with  these  amended  returns,  taxpayers 
filed  claims  for  refund  and  amended  individual  re- 
turns, reflecting  the  shifting  of  the  income  from  the 
Delta  contract  from  1942  to  1943.  (R.  22-23,  103- 
104.) 

The  sole  question  presented  to  the  District  Court 
in  this  case  was  whether  the  taxpayers  elected  to  re- 
port the  income  from  the  Delta  contract,  in  the  re- 
turn of  the  Delta  War  Venture,  by  means  of  the  ac- 
crual method  of  accounting  or  by  the  completed  con- 
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tract  method  of  accounting.  The  Government  con- 
tended that  taxpayers  intentionally  elected  to  adopt 
the  accrual  method  and  may  not  now  change  to  the 
completed  contract  method;  taxpayers  claimed  that 
they  had  in  fact  elected  to  report  the  income  by  the 
completed  contract  method  and  erroneously  applied 
that  method  in  reporting  the  income  in  1942,  since  the 
contract  was  not  comjDleted  until  1943.  (R.  104-105.) 
The  District  Court  found  that  all  of  the  income  from 
the  contract  was  intentionally  reported  as  accruing 
during  the  year  1942  and  concluded  that  the  Delta  War 
Venture  elected  to  report  the  income  from  the  contract 
for  the  year  1942  on  the  accrual  basis  of  accounting. 
(R.  110,  111.)  The  question  of  whether  taxpayers 
elected  the  accrual  method  or  the  completed  contract 
method  is  purely  factual  and  the  findings  of  the  Dis- 
trict Court  in  that  respect  should  not  be  disturbed 
unless  clearly  erroneous.  Federal  Rules  of  Civil  Pro- 
cedure, Rule  52(a).  See  Niles  Bement  Pond  Co.  v. 
United  States,  281  U.  S.  357,  360. 

The  general  rule  with  respect  to  methods  of  account- 
ing for  income  tax  purposes  is  that  the  net  income 
shall  be  computed  upon  the  basis  of  the  taxpayer's 
annual  accounting  period  in  accordance  with  the 
method  of  accounting  regularly  employed  in  keeping 
the  books  of  such  taxpayer.  If  the  method  does  not 
clearly  reflect  the  income,  the  computation  shall  be 
made  in  accordance  with  such  method  as  in  the  opin- 
ion of  the  Commissioner  does  clearly  reflect  the  in- 
come. Sec.  41,  Internal  Revenue  Code  of  1939  (Ap- 
pendix, infra).  The  statute  further  provides  that  the 


16 


amount  of  all  items  of  gross  income  shall  be  included 
in  the  gross  income  for  the  taxable  year  in  which 
received,  unless,  under  methods  of  accounting  per- 
mitted under  Section  41,  any  such  amounts  are  to  be 
properly  accounted  for  as  of  a  different  period.  Sec. 
42(a),  Internal  Revenue  Code  of  1939  (Appendix, 
infra).  Finally,  deductions  are  to  be  taken  for  the 
taxable  year  in  which  "paid  or  accrued"  or  "paid 
or  incurred,"  dependent  upon  the  method  of  account- 
ing upon  which  the  net  income  is  computed,  unless,  in 
order  to  clearly  reflect  the  income,  the  deductions 
should  be  taken  as  of  a  different  period.  Sec.  43,  In- 
ternal Revenue  Code  of  1939  (Appendix,  infra). 

It  is  elementary  that  these  statutory  provisions,  and 
the  Regulations  promulgated  thereunder,^  recognize 
and  authorize  the  two  principal  methods  of  recording 
and  reporting  items  of  income  and  expense,  i.e.,  the 
"cash"  method  and  "accrual"  method.  Under  the 
"cash"  method,  income  is  reported  in  the  year  of  ac- 
tual receipt  and  deductions  are  taken  in  the  year  of 
actual  expenditure.  Under  the  "accrual"  method,  in- 
come is  reported  in  the  period  in  which  the  right  to 
receive  the  cash  or  property  accrues  or  becomes  fixed, 
irrespective  of  the  time  of  actual  receipt.  Similarly, 
deductions  are  taken  in  the  period  in  which  they 
were  incurred,  i.e.,  when  the  liability  to  pay  becomes 
fixed,  even  though  payment  is  not  presently  due  and 
irrespective  of  the  period  of  actual  payment.  Spring 
City  Co.  V.  Commissioner,  292  U.  S.  182;  Brown  v. 


2Treasuiy  Regulations  111,  Sees.  29.41-1  and  29.41-2  (Appendix, 
infra) . 
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Helvering,  291  U.  S.  193;  Clark  v.  Woodward  Con- 
struction Co.,  179  F.  2d  176  (C.  A.  10th).  In  addi- 
tion to  these  principal  methods,  persons  whose  income 
is  derived  in  whole  or  in  part  from  "long-term"  build- 
ing, installation  or  construction  contracts  may  elect  to 
report  the  gross  income  from  such  contracts  either 
upon  the  basis  of  the  percentage  of  completion  of 
the  contract  or  upon  the  completed  contract  basis  (in 
which  the  gross  income  from  the  contract  is  reported 
in  the  period  the  contract  is  finally  completed  and 
accepted  and  the  expenditures  during  the  life  of  the 
contract,  and  allocable  thereto,  are  deducted  in  the 
same  period).^  Treasury  Regulations  111,  Sec.  29.42- 
4  (Appendix,  infra). 

It  should  be  noted,  in  comparing  the  accrual  and 
completed  contract  methods  of  accounting,  that  the 
primary  accounts  for  income  and  expense  items  may 
be  recorded  as  a  day-to-day  matter  by  one  method  or 
the  other — ^the  essential  difference  between  the  two 
methods  is  in  the  election  as  to  when  the  recorded 
items  are  to  be  carried  into  profit  and  loss  for  the 
particular  period  and  reported.  Thus,  under  the  com- 
pleted contract  method,  although  items  of  income  and 
expense  are  recorded  in  the  primary  accounts  when 
accrued  or  incurred,  such  items  are  not  carried  into 
profit  and  loss  (and  the  tax  return  for  a  particular 
year)  until  the  contract  is  completed.  Fort  Pitt  Bridge 


^This  Court  has  held  that  this  regulation  must  be  interpreted 
literally  and  income  computed  on  the  completed  contract  basis  must 
be  reported  when  completed  and  accepted,  not  merely  when  sub- 
stantially completed.  E.  E.  Black,  Ltd.  v.  Alsui),  211  F  2d  879 
(C.A.  9th). 
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Works  V.  Commissioner,  92  F.  2d  825  (C.A.  3d)  ; 
Badgley  v.  Commissioner,  21  B.  T.  A.  1055,  1058- 
1059;  2  Mertens,  Law  of  Federal  Income  Taxation, 
Sec.  12.134.  Since  it  is  not  inconsistent  to  say  that 
the  primary  recording  of  the  financial  data  is  done 
on  an  accrual  basis,  but  the  profit  and  loss  determined 
on  either  the  accrual  or  completed  contract  basis,  as 
the  taxpayer  elects,  it  is  necessary  to  view  the  facts 
surrounding  the  point  of  election  of  one  method  or 
another  for  purposes  of  determining  and  reporting 
the  income,  rather  than  the  method  employed  in  the 
day-to-day  recording  of  the  income  and  expense  items. 

Without  discussing  the  entries  made  to  set  up 
the  contract  on  the  books  and  record  the  various  items 
of  income  and  expense  during  the  year  in  detail,  the 
testimony  of  taxpayers'  own  expert  witness,  who  also 
supervised  the  books  of  account  in  the  years  in  ques- 
tion, clearly  indicates  that  such  entries  were  made  on 
the  accrual  basis.  (R.  216,  224,  233-235.)  More  im- 
portant, the  facts  indicate  that  taxpayers  elected  to 
determine  the  profits  of  the  Delta  War  Venture  on 
the  accrual  basis  and  clearly  did  not  intend  to  de- 
termine and  report  such  income  on  the  completed 
contract  basis. 

As  the  District  Court  noted  (R.  105-106,  110),  at 
the  time  the  tax  return  was  filed  the  taxpayers  could 
not  have  had  the  slightest  doubt  that  the  contract 
was  not  completed  until  1943.  As  of  December  5, 
1942,  the  contract  had  been  extended  an  additional 
seventy-three  days,  to  February  16,  1943,  by  a  change 
order,  a  fact  which  had  been  acknowledged  by  John 
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P.  Daley,  on  December  5.  (Stip.  Ex.  12;  R.  77-78.) 
Taxpayers  received,  and  acknowledged,  on  April  27, 
1943,  a  letter  from  the  contracting  officers  of  the 
Corps  of  Engineers  stating  the  contract  was  accepted 
and  completed  as  of  February  16,  1943,  a  fact  which 
corroborates  the  position  that  taxpayers  knew,  as  of 
the  time  the  return  was  filed,  that  the  contract  was  not 
completed  until  1943.  (Ex.  D;  R.  196-197.)  Finally, 
John  P.  Daley  testified  (R.  203)  that  he  personally 
did  not  consider  the  job  was  done  from  the  point 
of  view  of  a  completed  contract  until  as  late  as 
September,  1943,  because  of  certain  adjustments  which 
had  to  be  made  concerning  an  item  of  lumber.  He 
expressly  stated,  with  respect  to  the  status  of  work 
under  the  contract  on  December  31,  1942,  that  (R.  149- 
150)  the  work  had  not  been  accepted  and  there  were 
a  number  of  miscellaneous  items  which  were  not  yet 
completed.  In  addition,  Mr.  Daley  clearly  indicated  he 
realized  that  profits  were  not  to  be  reported,  under 
the  completed  contract  method,  until  the  work  was 
completed  and  accepted.   (R.  188.) 

Taxpayers'  certified  public  accountant,  who  checked 
and  supervised  the  records  and  many  of  the  entries, 
closed  the  books  and  made  out  the  tax  returns  in  the 
years  in  question  (R.  218),  and  who  clearly  knew  that 
the  profits  of  a  contract  were  not  to  be  reported  under 
the  completed  contract  basis  until  the  contract  was 
completed  (R.  213-214),  testified  that  the  completed 
contract  method  was  used  to  determine  the  profit  from 
the  Delta  contract  (R.  217).  He  testified  that  he 
made  the  closing  entries  because  he  was  under  the 
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impression  that  the  contract  had  been  completed  in 
1942,  having  had  information  that  the  job  had  been 
completed.  (R.  219,  222,  227.)  However,  the  ac- 
countant was  unable  to  give  any  credible  testimony 
as  to  what  information  he  had  received;  he  stated  it 
was  his  recollection  that  all  the  equipment  and  per- 
sons of  authority  had  been  returned  to  San  Francisco 
in  November  or  December  (R.  221,  240),*  and  that 
somebody  had  informed  him  that  the  work  had  been 
completed  (R.  221).  It  would  seem  logical  that  both 
the  information  that  a  large  contract  had  been  com- 
pleted and  the  authority  to  report  the  profits  on  the 
completed  contract  basis  at  that  time  would  come,  if 
at  all,  from  one  of  the  taxpayers.  In  view  of  the 
fact  that  taxpayers  clearly  did  not  consider  the  con- 
tract completed,  the  accountant's  assertions  seem  to 
lack  credibility  and  the  District  Court  was  correct  in 
so  holding.  (R.  106.)  An  additional  fact  that  in- 
dicates the  accountant  knew  the  contract  was  not  in 
fact  completed  in  1942  is  that  certain  amounts  were 
included  in  the  gross  receipts  from  the  contract  even 
though  they  represented  increases  in  the  contract  price 
which  first  arose  in  change  orders  issued  in  1943  (R. 
21,  222-223)  ;  it  would  seem  that  the  accountant,  who 
supervised  the  books  and  made  the  closing  entries, 
would  be  aware  of  this  fact. 

While  it  is  true,  as  taxpayers  state  (Br.  16),  that 
the  fact  that  all  the  parties  knew  the  contract  had  not 


^This  information  seems  completely  in  conflict  with  the  fact  that 
the  completion  date  of  the  contract  had  been  extended  in  Decem- 
ber for  an  additional  seventy-three  days,  presumably  at  the  re- 
quest of  taxpayers. 
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been  completed  in  1942  does  not  affirmatively  prove 
the  accrual  system  was  used,  it  is  strong  proof  that 
the  completed  contract  method  was  not  elected.  It  is 
completely  incongruous  to  state  that  taxpayers  elected 
to  report  income  on  the  completed  contract  basis  in 
1942  when  the  contract  was,  as  obvious  to  all  con- 
cerned, not  completed  until  1943.  There  at  no  time 
seems  to  be  any  question  in  the  minds  of  the  tax- 
payers or  their  accountant  that  substantial  completion 
of  the  contract  would  not  suffice  and  that  the  funda- 
mental feature  of  the  completed  contract  method  was 
that  income  was  reported  only  when  the  contract  was 
completed.  The  record  clearly  indicates  that  taxpayers 
did  not  consider  the  contract  completed  in  1942,  yet 
chose  to  report  the  income  on  the  contract  in  that 
year  regardless  of  that  fact. 

In  addition  to  the  foregoing  proof  that  taxpayers 
did  not  elect  to  report  the  income  from  the  Delta 
contract  on  the  completed  contract  basis,  there  is  af- 
firmative evidence  to  support  the  District  Court's 
finding  that  the  income  from  the  contract  was  inten- 
tionally reported  as  accruing  during  1942.  John  P. 
Daley,  on  January  26,  1943,  filed  a  form  with  the 
United  States  Engineer  Department  in  which  he 
■clearly  indicated  that  the  basis  used  in  reporting  the 
revenue  from  the  Delta  contract  for  income  tax  pur- 
poses was  the  accrual  basis.  The  form  clearly  pro- 
vided spaces  to  be  checked  for  the  completed  contract 
basis,  cash  receipt  basis  and  accrual  basis  and  Mr. 
Daley  certified  that  the  joint  venture  was  utilizing 
the  accrual  basis  for  tax  purposes.    (R.  80-83.)    The 
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taxpayers'  attempts  to  explain  away  this  clear  docu- 
mentary expression  of  intent  (R.  185-188)  lack  plausi- 
bility. The  assertion  that  the  contracting  officer  de- 
manded that  taxpayers  close  their  books  as  of  Decem- 
ber 31,  1942,  so  that  he  could  "get  off  and  go  to  war" 
(Br.  14)  appears  a  bit  far-fetched;  furthermore,  the 
Army  could  perhaps  dictate  renegotiation  procedures, 
but  there  was  no  forced  relationship  between  the  re- 
negotiation provisions  and  the  manner  in  which  tax- 
payers elected  to  file  their  income  tax  return.  There 
is  nothing  in  the  record  to  prove  that  the  provisions 
of  the  particular  Renegotiation  Regulations  relied 
upon  by  taxpayer  (Br.  15),  which  were  not  in  force 
in  the  tax  years  in  question,  were  administratively 
in  force  in  those  years.  Moreover,  the  Renegotiation 
Regulations  did  not  require  the  use  of  the  completed 
contract  method.  If  such  method  was  used  for  tax 
purposes,  it  was  not  required  to  be  used  for  renego- 
tiation purposes  in  all  cases,  as  taxpayers  seem  to 
suggest.  (Br.  15.)  The  Regulations  provided  that 
under  ordinary  circumstances  a  contractor  would  be 
renegotiated  on  the  same  basis  as  he  used  for  federal 
income  tax  purposes,  but  provision  was  made  for  con- 
tractors to  be  able  to  request  a  change  of  basis.  Sec. 
1603.302,  32  Code  of  Federal  Regulations  c.  XIV,  pp. 
2835,  2859  (1944  Supp.)  (Appendix,  infra).  Even  if 
taxpayers  were  forced  by  the  Army  to  report  on  the 
accrual  basis  and  even  if  it  was  disadvantageous  to 
them  to  report  on  the  completed  contract  basis  be- 
cause of  renegotiation  provisions  (thus  causing  tax- 
payers to  elect  the  accrual  basis),  such  facts  would 
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merely  add  weight  to  the  position  that  the  accrual 
method  was  elected.  The  alleged  fact  that  Daley,  not 
knowing  what  the  accrual  basis  was,  marked  that  space 
only  to  avoid  marking  ''Completed  Contract"  is  with- 
out support  in  the  record  and  likewise  implausible — 
one  might  ask  why  Daley  did  not  mark  the  ' '  Cash  Re- 
ceipts" space  instead.  (R.  82.)  Taxpayers'  remaining 
contentions  with  respect  to  this  document  (Br.  16) 
are  likewise  without  merit.  It  is  submitted  that  the 
contemporaneous  expression  of  intent  represented  in 
the  document  filed  on  January  26,  1943,  is  strong 
evidence  of  taxpayers'  election  of  the  accrual  method. 
Mr.  Daley's  subsequent  effort,  years  later,  to  explain 
away  this  evidence  is  weak  in  and  of  itself  and  be- 
comes more  so  in  view  of  the  fact  that,  as  the  District 
Court  noted  (R.  106),  it  has  become  advantageous 
ex  post  facto  to  shift  the  income  from  1942,  a  year 
of  gain,  to  1943,  a  year  of  loss  (in  addition  to  ob- 
taining certain  advantages  under  Section  6  of  the 
Current  Tax  Payment  Act  of  1943,  c.  120,  57  Stat. 
126) .  Finally,  Mr.  Daley  wrote  to  Mr.  Radtke,  on  De- 
cember 31,  1942,  specifically  setting  forth  the  fact  that 
his  share  from  the  ventures  to  date  was  $65,597.77  (R. 
139-141)  ;  the  drawing  off  of  such  an  accurate  profit 
figure,  before  the  contract  was  complete,  indicates 
profits  were  computed  on  the  accrual  basis.^ 


^Taxpayers  also  try  to  write  off  as  immaterial  the  fact  that  they 
stated,  on  the  Delta  War  Venture  tax  return,  that  such  return  was 
prepared  on  the  accrual  basis.  (Br.  13.)  This  fact  is  certainly  of 
some  probative  value ;  taxpayers  could  have  specified  some  other 
method,  if  such  were  utilized,  even  though  the  form  provided  only 
"cash"  and  "accrual"  spaces.  The  fact  that  they  subsequently  filed 
an  amended  return,  which  was  admittedly  on  the  completed  con- 
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Taxpayers  contend  that  the  District  Court  disre- 
garded the  direct  evidence  of  the  accounting  facts 
(Br.  7)  and  that  the  accoimting  evidence  demon- 
strates why  the  method  employed  was  not  the  accrual 
method  (Br.  11).  It  is  true  that,  in  determining 
whether  a  taxpayer  has  elected  to  report  income  on 
the  cash  basis  or  accrual  basis,  examination  of  the 
books  and  records  for  day-to-day  entries  involving  in- 
ventories and  accrual  items  of  receipts  and  disburse- 
ments, such  as  receivables  and  payables,  provides 
strong  evidence  of  which  method  w^as  in  fact  elected. 
See  Aluminum  Castings  Co.  v.  Routzahn,  282  U.  S. 
92,  99.  But  the  difficulty  encountered  with  respect  to 
such  an  approach  in  a  case  in  which  the  determina- 
tion is  to  be  made  between  accrual  and  completed 
contract  methods  is  that  the  day-to-day  entries  are 
not  necessarily  controlling,  although  they  are  of  some 
probative  value,  since  they  could  be  made  on  one 
basis  (such  as  the  accrual  basis,  as  was  admittedly 
done  in  this  case)  and  yet  be  taken  into  profit  and 
loss  on  another  basis  (the  completed  contract  basis, 
as  taxpayers  herein  contend).  The  facts  surrounding 
the  point  of  election,  including  those  not  necessarily 
part  of  the  accounting  records,  are  of  great  import- 
ance.   As  the  District  Court  properly  noted  (R.  105), 


tract  basis,  and  marked  the  same  space  should  not  be  given  much 
weight,  in  view  of  the  later,  self-serving  nature  of  such  a  fact. 
Aluminum  Castings  Co.  v.  Routzahn,  282  U.  S.  92,  98,  relied  upon 
by  taxpayers  (Br.  14),  involved  a  situation  in  which  the  taxpayer 
asserted  that  its  declaration  on  its  tax  return  should  control.  That 
case  is  clearly  distinguishable  from  this  one,  in  which  taxpayers 
assert  that  their  declaration  should  not  be  considered  as  even  pro- 
bative of  their  election  of  an  accounting  method. 
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the  fundamental  feature  of  the  completed  contract 
basis  is  that  it  is  a  practice  of  treating  receipts  from 
a  contract  as  income  as  of  a  particular  time,  i.e.,  the 
completion  date  of  the  contract.  As  already  fully 
discussed,  it  was  obvious  to  both  the  accountant  and 
the  taxpayers  that  the  contract  was  not  completed  and 
they  both  knew  that  until  such  fact  existed  they  should 
not  report  the  income  from  the  contract.  It  is  thus 
inconceivable  that,  in  face  of  such  an  obvious  fact, 
taxpayers  reported  the  contract  income  in  1942  and 
yet  elected  the  completed  contract  method.  It  is  sub- 
mitted that  the  alleged  error  committed  with  respect 
to  utilization  of  the  completed  contract  method  (i.e., 
the  reporting  of  the  contract  income  before  the  con- 
tract was  completed  or  even  considered  so  by  the 
taxpayers)  is  so  striking  and  obvious  as  to  lead  to 
the  conclusion  that  it  did  not  occur  at  all,  but  is 
merely  a  hindsight  effort  to  shift  income  from  one 
period  to  another. 

The  accounting  evidence  set  forth  by  taxpayers 
(Br.  11-12)  does  not  prove  that  taxpayers  were  not 
on  the  accrual  basis  nor  does  it  prove  that  they  elected 
the  completed  contract  method  (the  latter  is,  of  course, 
the  fact  which  taxpayers  had  the  burden  of  establish- 
ing). The  most  that  taxpayers  can  claim  for  this 
evidence  is  that  it  shows  that  they  made  certain  errors 
with  respect  to  the  utilization  of  the  accrual  method. 
Taxpayers'  opening  entries,  setting  up  the  contract 
on  the  books  as  a  receivable,  and  the  similar  entries 
with  respect  to  the  subsequent  increases  in  the  con- 
tract price   (R.  223-224,  225-227)  were  all  made  on 
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the  accrual  basis,  a  fact  which  taxpayers'  accountant 
confirmed  (R.  216,  220,  224).  The  fact  that  taxpayers 
did  not  later  adjust  the  entries  so  as  to  defer  the 
amount  of  the  retained  percentage  hold-back  is  merely 
an  error  in  the  determination  of  income  on  the  accrual 
basis,  as  would  be  any  faihire  to  adjust  such  accounts 
for  work  not  yet  estimated  and  approved,  in  accord- 
ance with  the  contract.  (R.  45.)  See  Bally  v.  Com- 
missioner, 20  T.C.  894,  afarmed,  227  F.  2d  724  (C.  A. 
9th),  certiorari  denied,  351  U.  S.  908.^  Taxpayers  also 
note  (Br.  12)  that  certain  costs  were  brought  into  the 
1942  computation  of  income,  though  not  technically 
incurred  in  that  year.  The  record  is  not  at  all  clear 
whether  these  costs  w^ere  in  fact  not  incurred  until  a 
later  year ; '  furthermore,  this  assertion  is  offset  by  the 
fact  that  several  other  costs,  which  w^ere  definitely 
established  to  have  been  incurred  in  1943,  w^ere  not 
related  back  to  1942.  (R.  229-232.)  Taxpayers'  ac- 
coimtant  admitted   (R.  232)  that  the  books  did  not 


^Ineoine  from  a  fixed-fee  contract  (with  provisions  for  partial 
payments  based  upon  periodic  approved  estimates)  is  determined 
on  the  date  of  the  estimate.  Dally  v.  Commissioner,  supra.  Since 
taxpayers'  refund  claims  and  suit  were  based  upon  the  theory  that 
they  were  always  on  the  completed  contract  basis,  the  record  is  not 
clear  as  to  how  much  income  had  accrued.  The  record  merely  shows 
the  "Amount  of  Contract  Completed"  and  "Amount  Paid  on 
Voucher"  (R.  79),  but  not  the  amount  estimated  and  approved. 

"The  accountant's  testimony  (R.  220-221)  with  respect  to  the 
expenses  is  sketchy  and  qualified  and,  in  fact,  seems  to  indicate  that 
although  billings  had  not  yet  been  received  by  taxpayers,  the  serv- 
ices and  merchandise  purchased  had  been  received  and  an  indebted- 
ness was  considered  to  have  occurred.  Once  again,  the  record  inso- 
far as  accrual  of  expenses  is  concerned,  is  insufficient,  apparently 
because  the  sole  issue  was  whether  taxpayers  were  on  the  completed 
contract  basis  and  the  proper  computation  of  income  on  the  ac- 
crual basis  was  not  in  issue. 
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disclose  that  the  contract  was  completed  in  1942.  These 
facts  illustrate  that  the  books  were  not  kept  or  closed 
on  the  completed  contract  basis  and,  together  with  the 
other  evidence  of  taxpayers'  intent,  clearly  support 
the  District  Court's  finding  that  taxpayers  elected  to 
report  their  income  on  the  accrual  basis. 

The  other  evidence  taxpayers  present  to  prove  that 
the  completed  contract  method  was  employed  (Br. 
12-13)  is  of  doubtful  value.  As  noted  by  the  District 
Court  (R.  106)  and  already  fully  discussed,  the  testi- 
mony of  the  accountant  was  not  credible.  The  fact 
that  John  P.  Daley  testified  that  no  return  was  filed  in 
1943  for  the  Delta  War  Venture  because  the  1942  re- 
turn showed  the  contract  as  completed  proves  no  more 
than,  as  just  discussed,  that  the  accrual  method  was 
improperly  applied.  In  fact,  this  testimony  confiicts 
with  the  fact  that  certain  items  of  contract  expense 
were  in  fact  incurred  and  reported  in  1943.  Finally, 
the  facts  that  Daley  Brothers  had  consistently  em- 
ployed the  completed  contract  method,  that  jobs  com- 
menced in  1941  were  closed  in  1942,  when  completed, 
and  that  no  new  books  were  established  for  the  joint 
venture  with  Mr.  Radtke  are  immaterial.  Apparently, 
taxpayers  are  attempting  to  renew  the  argument  that 
they  are  required  to  consistently  report  on  the  same 
basis  and  require  the  Commissioner's  consent  to 
change  accounting  methods.  Not  having  obtained  such 
consent,  taxpayers  seek  to  infer  that  they  were  on 
the  same  basis  as  before.  The  District  Court  properly 
held  (R.  103,  110-111)  that  Daley  Brothers,  Daley 
Bros.,  Ltd.,  and  Daley  Brothers'  Delta  War  Venture 
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were  each  separate  and  distinct  business  entities.^  The 
Delta  War  Venture  was  filing  its  first  return  in  1942 
and  thus  taxpayers  were  free  to  elect  any  method 
of  accounting  allowed  by  the  statute  and  Regulations. 
Moreover,  the  provision  that  the  Commissioner's  con- 
sent is  required  before  a  change  in  accounting  method 
can  be  made  is  clearly  optional  on  the  part  of  the 
Commissioner  and  his  consent  can  be  implied  from  his 
acceptance  of  a  new  method  without  objection  or  other 
indication  of  his  non-acquiescence.  Fowler  Bros.  <& 
Cox  V.  Commissioner,  138  F.  2d  774  (C.  A.  6th)  ;  S. 
Rossin  IC&  Sons  v.  Commissioner,  113  F.  2d  652  (C. 
A.  2d). 

Taxpayers  also  argue  that  if  they  did  not  keep  their 
accounts  in  connection  with  the  Delta  contract  on  the 
completed  contract  method,  then  the  method  they 
utilized  was  unacceptable,   since  it  did  not   clearly 


^Daley  Bros.,  Ltd.,  was  a  new  partnership  formed  on  June  30, 
1942,  filing  a  certificate  of  doing  ])U8iness  under  that  fictitious  name 
on  July  6,  1942  (R.  108),  and  the  Delta  War  Venture  was  itself  a 
new  partnership,  formed  in  July  1942,  between  the  new  limited 
partnership  and  Mr.  Radtke  (R.  19).  The  general  partnership, 
limited  partnership,  Daley  Brothers'  Barracks  Venture  and  the 
Delta  War  Venture  all  filed  separate  partnership  returns  in  1942 
(R.  142,  144,  145,  146)  and,  as  part,  of  a  protest  filed  by  taxpayers 
with  the  Bureau  of  Internal  Revenue  November  15,  1944,  John  P. 
Daley  stated  the  Delta  War  Venture  operated  as  a  separate  part- 
nership (R.  181,  183-184). 

The  fact  that  no  new  books  were  established  does  not  alter  the 
separate  nature  of  the  partnerships,  as  shown  by  the  above  facts. 
The  jobs  referred  to  as  commencing  in  1941  and  being  reported  on 
the  completed  contract  basis  were  commenced  by  the  Daley 
Brothers  general  partnership  and  the  $131  involved  was  reported 
on  the  limited  partnership  return ;  another  such  item,  totalling 
$21,300,  was  reported  on  the  general  partnership  return.  (R.  174- 
177.)  These  two  items,  in  which  neither  Radtke  nor  the  Delta  War 
Venture  shared,  show  that  these  partnerships  were  separate  and 
distinct  from  the  Venture. 
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reflect  income.  (Br.  19-20.)  They  further  assert  that 
even  if  the  method  utilized  was  the  accrual  method, 
such  method  does  not  clearly  reflect  income  in  this 
case.  (Br.  21-28.)  Taxpayers  then  state  that  they 
should  be  allowed  to  compute  income  on  the  com- 
pleted contract  method  since,  they  contend,  that 
method  is  the  only  one  which  does  clearly  reflect  in- 
come. Both  arguments  are  essentially  the  same  and 
the  cases  cited  with  respect  to  each  are  distinguishable 
from  this  case,  either  on  their  facts  or  the  issues 
involved.  Taxpayers'  first  argument  improperly  as- 
sumes that  the  method  employed  by  them  in  the 
original  Delta  War  Venture  return  for  1942  reports 
income  that  was  not  earned  and  they  are  entitled  to 
adopt  a  different  method.  Taxpayers'  second  conten- 
tion improperly  assiunes  that  the  accrual  method, 
properly  applied,  would  still  not  clearly  reflect  income 
and  only  the  completed  contract  basis  would  do  so. 
The  fact  is  that  in  cases  involving  a  fixed-fee  contract, 
with  periodic  partial  payments  as  work  progresses, 
taxpayers  may  elect  either  method ;  the  accrual  system, 
if  properly  applied,  will  clearly  refiect  the  taxpayer's 
income.  See  Bally  v.  Commissioner,  supra;  I.  T.  3459, 
1941-1  Cum.  Bull.  236  (Appendix,  infra).  Thus,  if 
taxpayers  had  properly  applied  the  accrual  method, 
which  they  elected  to  employ,  they  would  have  ad- 
justed their  accoimts  by  the  amount  of  the  retained 
percentage  hold-back  and  by  any  amounts  not  yet 
estimated,  approved  and  certified,  and  would  have 
deducted  the  expenses  for  which  they  had  incurred  a 
definite  liability.    This  would  have  resulted  in  the 
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proper  reflection  of  income,  under  the  accrual  method, 
for  the  year  1942,  whether  the  result  be  a  profit  or 
loss  for  that  particular  year.  Taxpayers  contend  that 
the  accrual  method,  properly  applied,  would  result  in 
a  loss  of  $266,471.71  for  1942  and  net  income  of  ap- 
proximately $472,722.15  in  1943.  (Br.  24.)  The  pro- 
priety of  these  amounts  cannot  be  ascertained,  how- 
ever, because  the  record  is  void  of  facts  which  would 
enable  the  accrued  receipts,  incurred  expenses  and  net 
profit  or  loss  to  be  computed  on  the  accrual  basis.  The 
record  merely  shows  the  amount  of  the  contract  com- 
pleted, $3,353,828.39,  and  the  amount  paid  on  vouch- 
ers, $3,180,536.97,  as  of  December  1,  1942.  (R.  79.) 
The  amounts  of  certified  estimates  (which  would  fix  the 
accrued  income)  are  not  disclosed;  of  particular  sig- 
nificance would  be  the  amount  of  such  estimates  exist- 
ing as  of  December  1,  1942,  and  any  additional  esti- 
mates during  that  month.  Information  concerning  the 
status  of  expenditures  is  also  almost  completely  lack- 
ing. (See  footnotes  6  and  7,  supra.)  The  resulting 
profit  or  loss,  computed  on  the  accrual  basis,  would 
not  be  "fictitious,"  as  taxpayers  assert.  (Br.  24.)  It 
is  basic  that  net  profit  for  income  tax  purposes  is 
computed  on  an  annual  basis  and,  if  the  accrual 
method  is  used,  a  profit  (or  loss)  might  result  for  a 
particular  year,  even  though  the  overall  result  on  a 
particular  transaction  might  be  the  opposite.  The 
accrual  method  merely  relates  the  income  and  ex- 
penses as  they  apply  to  the  respective  accounting 
periods  in  which  the  right  to  receive,  or  the  obliga- 
tion to  pay,  has  become  final  and  definite,  resulting  in 
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a  proper  reflection  of  income  for  that  period.  Security 
Mills  Co.  V.  Commissioner,  321  U.  S.  281. 

Taxpayers'  final  argument,  i.e.,  that  any  election 
to  report  on  the  accrual  basis  was  an  innocent  mistake, 
from  which  taxpayers  should  be  relieved  (Br.  28-30), 
is  without  merit  on  the  facts  of  this  case.  As  already 
fully  discussed,  there  was  no  misapprehension  or  mis- 
take on  the  part  of  taxpayers  with  respect  to  the  law 
or  their  rights  in  being  able  to  report  the  income  from 
the  Delta  contract  upon  either  the  accrual  basis  or 
the  completed  contract  basis.  They  elected  to  report 
the  income  on  the  accrual  basis  with  full  knowledge 
of  their  right  to  report  on  the  other  basis  if  they 
desired  to  do  so  and  cannot,  in  a  later  year,  change 
the  basis  utilized  in  their  original  return  merely  for 
the  sake  of  deriving  some  reduction  of  the  tax  due. 
Commissioner  v.  Saunders,  131  F.  2d  571  (C.A.  5th). 
The  assertion  that  taxpayers  have  so  far  been  denied 
the  right  to  compute  their  tax  liability  in  a  correct 
manner  stems  from  the  fact  that  taxpayers  improperly 
included  some  income  in  their  accrual  computation,  a 
fact  of  their  own  doing,  and  one  which  cannot  be 
corrected  in  this  action  (as  developed  in  Point  II, 
infra) . 
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II. 

TAXPAYERS  CANNOT,  IN  THIS  ACTION,  CORRECT  THE  DELTA 
WAR  VENTURE'S  ACCRUAL  COMPUTATION,  INASMUCH  AS 
TAXPAYERS'  CLAIMS  FOR  REFUND  AND  COMPLAINT 
WERE  BASED  UPON  A  DIFFERENT  GROUND. 

Taxpayers  now  claim,  in  the  alternative,  that,  since 
they  have  been  held  to  have  reported  the  Delta  War 
Venture  income  on  the  accrual  basis  in  1942,  they 
should  be  permitted  to  correct  the  alleged  errors  in 
the  accrual  computation.  (Br.  30-38.)  The  District 
Court,  in  finding  that  taxpayers  elected  to  report  all 
of  the  income  on  the  accrual  basis  in  1942,  further 
noted  that  a  portion  of  the  income  actually  accrued 
in  1943,  but  concluded  that  refunds  based  upon  cor- 
rection of  this  error  could  not  be  granted  in  this  ac- 
tion, since  the  grounds  stated  in  the  refund  claims 
and  the  complaint  were  solely  that  all  of  the  receipts 
from  the  contract  had  been  erroneously  reported  as 
income  in  1942  as  a  result  of  a  mistaken  application 
of  the  completed  contract  method  of  accounting.  (R. 
106,  110,  111.) 

It  is  well-settled  that  a  taxpayer  who  brings  suit 
after  a  claim  for  refund  has  been  denied  can  rely  for 
recovery  only  on  grounds  presented  to  or  considered 
by  the  Commissioner.  The  purpose  of  this  require- 
ment is  to  give  the  Commissioner  notice  of  the  nature 
of  the  claim  and  afford  an  opportunity  for  adminis- 
trative adjustment  without  suit.  French  v.  Smyth, 
110  F.  Supp.  795  (N.D.  Cal.),  affirmed  siil)  nom., 
French  v.  Berliner,  218  F.  2d  351  (C.A.  9th)  ;  Samara 
V.  United  States,  129  F.  2d  594,  597  (C.A.  2d).   As 
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stated  in  Nemours  Corp.  v.  United  States,  188  F.  2d 

745,  750  (C.A.  3d)  : 

A  long-standing  statutory  provision  with  re- 
gard to  tax  refunds  is  that  suits  may  be  brought 
only  after  a  claim  for  refund  has  been  filed  with 
the  Commissioner  in  accordance  with  the  law  and 
Treasury  Regulations.^  The  Regulations  govern- 
ing refunds  imder  the  statute  in  question  here 
provide  that  ''The  claim  must  set  forth  in  de- 
tail *  *  *  each  ground  upon  which  a  refund  is 
claimed,  and  facts  sufficient  to  apprise  the  Com- 
missioner of  the  exact  basis  thereof."  Treas.  Regs. 
94,  Art.  322-3  (1936).'  It  is  to  be  noted  that 
both  the  grounds  for  recovery  and  the  facts  sup- 
porting them  must  be  shown.  The  taxpayer  stated 
as  its  ground  for  refund  Section  26(f)  and  made 
its  computation  accordingly.  That  does  not,  under 
the  decisions,  give  him  a  right  to  claim  under 
some  other  section.  See  especially  Real  Estate- 
Land  Title  d  Trust  Co.  United  States,  1940,  309 
U.  S.  13,  60  S.  Ct.  371,  84  L.  Ed.  542;  A.  M. 
Campatv  Realty  Co.  v.  United  States,  Ct.  CI.  1947, 
69  F.  Supp.  133. 

This  is  hard  law,  no  doubt.  Perhaps  it  is  neces- 
sarily strict  law  in  view  of  the  scope  of  the 
operations  of  a  fiscal  system  as  large  as  that  of  the 
United  States.  Whether  that  is  so  we  are  not 
called  upon  to  say.  We  apply  the  rule;  we  do 
not  make  it.  It  is  to  be  observed  that  recovery 
of  claims  against  the  Government  has  always  been 


6Rev.  Stat.  §  3226,  as  amended  in  §  1103  (a)  of  the  Revenue 
Act  of  1932,  47  Stat.  286.  See  Internal  Revenue  Code,  §  3772, 
26  U.S.C.A.  §  3772. 

''The  present  Regulations  are  to  the  same  effect.  Treas. 
Regs.  Ill,  Sec.  29.322-3. 
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the  subject  of  a  strict  compliance  requirement. 
The  recovery  of  claims  for  tax  refunds  is  but  an 
application  of  this  broad  and  strict  rule.® 


8See  e.  g.  Angelus  Milling  Co.  v.  Com'r,  2  Cir.,  1944,  144 
F.  2d  469,  472,  affirmed,  1945,  325  U.S.  293,  65  S.Ct.  1162,  89 
L.  Ed.  1619;  Maas  &  Waldstein  Co.  v.  United  States,  1931, 
283  U.S.  583,  589,  51  S.Ct.  606,  75  L.  Ed.  1285 ;  Rock  Island, 
Arkansas  &  L.R.  Co.  v.  United  States,  1920,  254  U.S.  141,  143, 
41  S.Ct.  55,  65  L.  Ed.  188 ;  Nichols  v.  United  States,  1868,  7 
Wall.  122,  126,  19  L.  Ed.  125. 

The  facts  clearly  illustrate  that  taxpayers'  claims 
for  refund  and  action  in  the  District  Court  were  based 
upon  the  premise  that  taxpayers  had  elected  to  re- 
port the  income  of  the  Delta  War  Venture  on  the 
completed  contract  basis  and,  in  fact,  did  so;  tax- 
payers sought  to  prevail  in  their  claims  for  refund 
because,  they  asserted,  the  completed  contract  method 
was  misapplied,  the  contract  income  being  reported 
in  1942,  when  the  contract  was  not  completed  until 
1943. 

The  amended  claims  for  refund,  by  way  of  explana- 
tion of  the  precise  nature  of  the  claim,  read  as  fol- 
lows (R.  99) : 

The  following  reasons  that  this  claim  should 
be  allowed  are  in  accordance  with  the  original 
claims  which  were  timely  filed: 

The  amended  partnership  returns  were  filed  to 
correct  the  erroneous  returns  which  were  filed  for 
years  1942  and  1943.  The  amended  returns  as 
filed  are  consistent  with  the  accounting  procedure 
used  by  Daley  Brothers  during  the  year  1943  and 
prior.  The  amended  returns  are  to  correct  the 
Delta,  Utah,  contract  which  was  completed  in  the 
year  1943  and  erroneously  included  in  income  for 
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the  year  1942.  The  claim  reflects  the  correct  tax 
liability  in  accordance  with  sec.  6  of  the  current 
tax  payment  act  of  1943,  Public  #6&— 78th  Con- 
gress. Included  in  the  correction  is  the  amount 
of  renegotiation  refund  which  was  erroneously 
deducted  from  income  in  the  original  1942  re- 
turn. 

The  claims,  standing  by  themselves,  are  somewhat 
vague  and,  without  more,  might  have  been  subject  to 
a  motion  to  dismiss  for  lack  of  failing  to  state  spe- 
cific grounds  upon  which  the  refund  was  demanded. 
See  J.  H.  Williams  <&  Co.  v.  United  States,  46  F.  2d 
155  (E.D.  N.Y.).  Insofar  as  they  are  at  all  specific, 
they  indicate  that  taxpayers  are  seeking  a  refund 
based  on  application  of  the  completed  contract  method 
(the  method  which  Daley  Brothers  used  in  prior  years 
for  other  partnerships,  as  outside  facts  disclose) .  (R. 
18.)  The  language  that  the  amended  returns  are  to 
correct  the  Delta  contract  ^' which  was  completed  in 
the  year  1943  and  erroneously  included  in  income  for 
the  year  1942"  (R.  99)  further  implies  that  applica- 
tion of  the  completed  contract  method  was  intended. 

Whatever  question  exists  as  to  the  specific  nature 
of  the  claims  is  clarified  by  reference  to  the  amended 
tax  returns  for  the  Delta  War  Venture.  (R.  88-92.) 
These  were  attached  to  the  claims  and  clearly  indicate 
that  the  basis  of  the  claims  is  that  taxpayers  seek 
refunds  based  upon  a  correct  application  of  the 
completed  contract  method.  Contrary  to  the  taxpay- 
ers' assertions  (Br.  33),  the  amended  return  for  1942 
completely  drops  all  gross  receipts,  cost  of  goods  sold 
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and  net  income  from  that  year  (carrying  forward  all 
receipts  and  costs  to  the  following  year)  and  the 
amended  return  for  1943  reports  all  the  receipts  and 
costs  of  the  Delta  contract  in  that  year.  This  is  per- 
fectly consistent  with,  and  indicative  of,  the  completed 
contract  method.  There  is  no  effort  to  allocate  re- 
ceipts or  costs  between  the  two  years,  as  would  have 
been  done  if  taxpayers  based  their  claims  on  a  correc- 
tion of  the  accrual  basis.*^  Taxpayers  virtually  concede 
this  point.  (Br.  14,  36.)  It  is  apparent  that  the  claims 
are  not  sufficiently  broad  to  encompass  the  contention 
that  the  accrual  method  was  erroneously  used  in  this 
case. 

Similarly,  as  the  District  Court  stated  (R.  106), 
the  complaint  is  based  upon  the  allegations  that  tax- 
payers originally  reported  the  income  on  the  com- 
pleted contract  basis  and,  by  mistake,  considered  the 
contract  completed  in  1942 ;  it  prays  for  relief  which 
will  shift  all  the  income  to  1943,  the  year  in  which 
the  contract  was  in  fact  completed.  Thus,  taxpayers 
specifically  alleged  (R.  10-11)  : 

The  accountant  for  Daley  Brothers,  acting  under 
the  mistaken  assumption  that  the  monies  received 
mider  the  said  contract  was  income  for  income 
tax  purposes  for  the  year  1942,  prepared  financial 
statements  for  income  tax  returns  that  included 
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^It  is  interesting  to  note  that  taxpayers  now  state  that  the 
amended  and  original  returns  were  designated,  on  the  returns,  as 
being  prepared  on  the  accrual  basis,  seeking  to  infer  that  this  is  of 
probative  value.  (Br.  34.)  This  is  directly  contrars^  to  their  posi- 
tion with  respect  to  this  point  insofar  as  it  was  discussed  in  the 
first  issue.    (Br.  13-14.) 
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the  monies  received  in  1942  under  said  contract. 
That  said  monies  received  under  the  contract  for 
the  Delta  Venture  was  not  income  for  any  year 
until  the  said  contract  was  completed  as  pro- 
vided for  in  the  contract,  and  accepted  hy  the 
United  States  Government.  That  said  completion 
and  acceptance  was  not  made  until  February  16, 
1943.    (Emphasis  supplied.) 

The  remaining  allegations,  set  forth  in  paragraphs 
VIII,  IX  and  X  of  the  complaint  (R.  11-12),  clearly 
illustrate  that  the  theory  of  taxpayers'  cause  before 
the  District  Court  was  as  heretofore  set  forth.  The 
relief  requested  (R.  12-13)  is  in  conformity  with  the 
claims  for  refund  and  the  amended  returns,  which 
were  on  the  completed  contract  basis,  as  taxpayer 
admits  (Br.  36).  The  complaints,  therefore,  in  no 
way  set  forth,  as  an  alternative,  that  taxpayers  should 
be  allowed  a  refund  based  upon  the  proper  application 
of  the  accrual  method.^° 

The  conduct  of  the  trial  itself  corroborates  the  fact 
that  taxpayers  based  their  claim  upon  the  ground  set 
forth  by  the  District  Court.  There  is  nothing  in  the 
testimony  of  John  P.  Daley  (R.  137-212)  which  in- 
dicates that  taxpayers  were  endeavoring  to  prove  that 
the  Delta  War  Venture  was  on  the  accrual  basis  or 


loRule  54(c)  of  the  Federal  Eules  of  Civil  Procedure,  cited  by 

taxpayers   (Br.  36),  should  not  be  interpreted  as  to  grant  relief 

based  upon  grounds  at  variance  with  the  claims  for  refund.    The 

I  Rule  specifically  states  that  the  judgment  shall  grant  the  relief  to 

I  which  the  party  is  entitled  and  it  is  well-settled  that,  in  tax  refund 

j  suits,  taxpayers  may  only  recover  upon  the  grounds  presented  in 

the  claims. 
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that  income  was  erroneously  included  in  1942  on  the 
accrual  basis.  Affiraiatively,  the  testimony  of  the  ac- 
countant (R.  213-245)  was  an  attempt  to  prove  that 
the  Delta  War  Venture  reported  the  Delta  contract 
income,  in  1942,  on  the  completed  contract  basis,  and 
that  this  was  an  error  resulting  from  his  mistaken 
belief  that  the  contract  was  completed  in  1942,  when 
it  was  not  in  fact  completed  until  1943.  There  is  noth- 
ing to  indicate  any  attempt  to  prove  the  Delta  War 
Venture  was  on  the  accrual  basis.  ^^  Similarly,  tax- 
payers' position  in  their  brief  before  the  District 
Court  (pp.  10-11)  was  that  "The  plaintiffs  simply 
wish  to  have  their  1943  income  taxes  computed  on  the 
basis  that  the  income  from  the  Delta  Contract  was 
earned  in  1943,  rather  than  in  1942"  and  (p.  28)  ''The 
plaintiffs,  in  their  claims  for  refund,  in  the  Complaint 
on  file  in  this  proceeding,  and  at  the  trial  of  this  case, 
have  taken  the  position  that  the  completed  contract 
method  is  the  appropriate  way  to  proceed.  *  *  *  It 
is  the  plaintiff's  position  that  the  law  requires  that 
the  income  for  1942  and  1943  be  computed  on  a  com- 
pleted contract  basis,  and  that  is  the  only  option 
which  is  open  to  correct  the  errors  made." 

Thus,  the  taxpayers'  claim  for  refund,  amended 
tax  returns,  complaint,  evidence  and  District  Court 
brief  were  based  on  the  ground  that  all  of  the  contract 
receipts  had  been  erroneously  reported  as  income  in 


i^As  already  fully  discussed,  the  record  does  not  present  the 
material  facts  essential  to  a  proper  computation  of  income  upon 
the  accrual  basis.    (See  footnotes  6  and  7,  supra.) 
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1942  as  a  result  of  a  mistaken  application  of  the 
completed  contract  method,  which  taxpayers  asserted 
had  been  elected  and  employed.  They  may  not  in  this 
case  seek  any  adjustment  or  correction  of  their  ac- 
crual computation,  which  method  they  in  fact  utilized. 
If  this  forecloses  consideration  of  this  alternative 
claim,  it  is  only  because  taxpayers  failed  to  fulfill  the 
conditions  precedent  to  obtaining  a  determination  on 
the  merits.  Blum  Folding  Paper  Box  Co.  v.  Commis- 
sioner, 4  T.  C.  795,  801. 

It  might  even  be  noted  that,  since  the  correction 
of  the  original  accrual  computation  was  not  in  issue, 
the  District  Court's  opinion  and  conclusions  with 
respect  to  this  point  are  merely  dictum  and,  in  fact, 
the  issue  is  raised  for  the  first  time  on  this  appeal. 
Taxpayers  cannot  fairly  urge  as  ground  for  reversal  a 
theory  which  they  did  not  present  while  the  case  was 
before  the  trial  court.  Dally  v.  Commissioner,  siipra}^ 


12A  remand,  as  suggested  by  taxpayers  (Br.  37-38),  would  serve 
no  purpose  in  this  case.  The  claims  for  refund  could  not  be 
amended,  inasmuch  as  the  statute  of  limitations  has  run.  Sec. 
322(b),  Internal  Revenue  Code  of  1939  (26  U.S.C.  1952  ed..  Sec. 
322)  ;  Vnited  States  v.  Garhutt  Oil  Co.,  302  U.S.  528.  Furthermore, 
there  was  no  waiver  of  any  defect  in  the  claim ;  the  claim,  together 
with  the  amended  returns,  was  specific  enough  and  the  Commis- 
sioner was  entitled  to  take  it  at  face  value.  The  Commissioner  was, 
and  is,  without  power  to  consider  any  new  grounds  after  the  ex- 
piration of  the  period  for  filing  claims.  United  States  v.  Garhutt, 
supra;  Cherokee  Textile  Mills  v.  Commissioner,  5  T.  C.  175,  178. 
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CONCLUSION. 

The  decision  of  the  District  Court  is  correct  and 
should  be  affirmed. 

Respectfully  submitted, 

Charles  K.  Rice, 

Assistant  Attorney  General. 

Lee  a.  Jackson, 
Sheldon  I.  Fink, 

Attorneys,  Department  of  Justice, 
Washington  25,  D.  C. 

Lloyd  H.  Burke, 

United  States  Attorney. 

Lynn  Gillard, 

Assistant  United  States  Attorney. 


December,  1956. 
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Internal  Revenue  Code  of  1939: 

SEC.  41.    GENERAL  RULE. 

The  net  income  shall  be  computed  upon  the  basis  of 
the  taxpayer's  annual  accounting  period  (fiscal  year 
or  calendar  year,  as  the  case  may  be)  in  accordance 
with  the  method  of  accounting  regularly  employed  in 
keeping  the  books  of  such  taxpayer;  but  if  no  such 
method  of  accounting  has  been  so  employed,  or  if  the 
method  employed  does  not  clearly  reflect  the  income, 
the  computation  shall  be  made  in  accordance  with 
such  method  as  in  the  opinion  of  the  Commissioner 
does  clearly  reflect  the  income.  *  *  * 

(26  U.S.C.  1952  ed..  Sec.  41.) 

SEC.  42  [as  amended  by  Sec.  114  of  the  Revenue 
Act  of  1941,  c.  412,  55  Stat.  687].  PERIOD  IN 
/WHICH  ITEMS  OF  GROSS  INCOME  IN- 
CLUDED. 

(a)  General  Rule. — The  amount  of  all  items  of  gross 
income  shall  be  included  in  the  gross  income  for  the 
taxable  year  in  which  received  by  the  taxpayer,  unless, 
under  methods  of  accounting  permitted  mider  section 
41,  any  such  amoimts  are  to  be  properly  accounted  for 
as  of  a  different  period.  *  *  * 

*     *     *     * 

(26  U.S.C.  1952  ed..  Sec.  42.) 
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SEC.  43.  PERIOD  FOR  WHICH  DEDUC- 
TIONS AND  CREDITS  TAKEN. 

The  deductions  and  credits  (other  than  the  corpora- 
tion dividends  paid  credit  provided  in  section  27)  pro- 
vided for  in  this  chapter  shall  be  taken  for  the  taxable 
year  in  v^hich  ''paid  or  accrued"  or  "paid  or  in- 
curred", dependent  upon  the  method  of  accounting 
upon  the  basis  of  which  the  net  income  is  computed, 
unless  in  order  to  clearly  reflect  the  income  the  deduc- 
tions or  credits  should  be  taken  as  of  a  different 

period.  *  *  * 

*     *     *     * 

(26  U.S.C.  1952  ed.,  Sec.  43.) 

Treasury    Regulations    111,    promulgated    under   the 
Internal  Revenue  Code  of  1939 : 

Sec.  29.41-1.  Computation  of  Net  Income. — Net  in- 
come must  be  computed  v^ith  respect  to  a  fixed  period. 
Usually  that  period  is  12  months  and  is  known  as  the 
taxable  year.  Items  of  income  and  of  expenditure 
which  as  gross  income  and  deductions  are  elements 
in  the  computation  of  net  income  need  not  be  in  the 
form  of  cash.  It  is  sufficient  that  such  items,  if  other- 
wise properly  included  in  the  computation,  can  be 
valued  in  terms  of  money.  The  time  as  of  which  any 
item  of  gross  income  or  any  deduction  is  to  be  ac- 
counted for  must  be  determined  in  the  light  of  the 
fundamental  rule  that  the  computation  shall  be  made 
in  such  a  manner  as  clearly  reflects  the  taxpayer's  in- 
come. If  the  method  of  accounting  regularly  employed 
by  him  in  keeping  his  books  clearly  reflects  his  income, 
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it  is  to  be  followed  with  respect  to  the  time  as  of 
which  items  of  gross  income  and  deductions  are  to 
be  accomited  for.  (See  sections  29.42-1  to  29.42-3,  in- 
clusive.) If  the  taxpayer  does  not  regularly  employ 
a  method  of  accounting  which  clearly  reflects  his  in- 
come, the  computation  shall  be  made  in  such  manner 
as  in  the  opinion  of  the  Commissioner  clearly  reflects 
it. 

*         4fr         «         * 

Sec.  29.41-2.  Bases  of  Computation  and  Changes  in 
Accounting  Methods. — Approved  standard  methods  of 
accoimting  will  ordinarily  be  regarded  as  clearly  re- 
flecting income.  A  method  of  accounting  will  not, 
however,  be  regarded  as  clearly  reflecting  income  un- 
less all  items  of  gross  income  and  all  deductions  are 
treated  with  reasonable  consistency.  See  section  48 
for  definitions  of  ''paid  or  accrued"  and  "paid  or  in- 
curred." All  items  of  gross  income  shall  be  included 
in  the  gross  income  for  the  taxable  year  in  which  they 
are  received  by  the  taxpayer,  and  deductions  taken 
accordingly,  unless  in  order  clearly  to  reflect  income 
such  amoimts  are  to  be  properly  accounted  for  as  of 
a  different  period.  But  see  sections  42  and  43.  See 
also  section  48.  For  instance,  in  any  case  in  which  it  is 
necessary  to  use  an  inventory,  no  method  of  accounting 
in  regard  to  purchases  and  sales  will  correctly  reflect 
income  except  an  accrual  method.  A  taxpayer  is 
deemed  to  have  received  items  of  gross  income  which 
have  been  credited  to  or  set  apart  for  him  without 
restriction.  (See  sections  29.42-2  and  29.42-3.)  On  the 
other  hand,  appreciation  in  value  of  property  is  not 


even  an  accural  of  income  to  a  taxpayer  prior  to  the 
realization  of  such  appreciation  through  sale  or  con- 
version of  the  property.    (But  see  section  29.22(c) -5.) 

The  true  income,  computed  under  the  Internal  Rev- 
enue Code  and,  if  the  taxpayer  keeps  books  of  account, 
in  accordance  with  the  method  of  accounting  regularly 
employed  in  keeping  such  books  (provided  the  method 
so  used  is  properly  applicable  in  determining  the  net 
income  of  the  taxpayer  for  purposes  of  taxation), 
shall  in  all  cases  be  entered  in  the  return.  If  for  any 
reason  the  basis  of  reporting  income  subject  to  tax 
is  changed,  the  taxpayer  shall  attach  to  his  return 
a  separate  statement  setting  forth  for  the  taxable 
year  and  for  the  preceding  year  the  classes  of  items 
differently  treated  under  the  two  systems,  specifying 
in  particular  all  amounts  duplicated  or  entirely 
omitted  as  the  result  of  such  change. 

A  taxpayer  who  changes  the  method  of  accounting 
employed  in  keeping  his  books  shall,  before  computing 
his  income  upon  such  new  method  for  purposes  of 
taxation,  secure  the  consent  of  the  Commissioner.  For 
the  purposes  of  this  section,  a  change  in  the  method 
of  accounting  employed  in  keeping  books  means  any 
change  in  the  accoimting  treatment  of  items  of  income 
or  deductions,  such  as  a  change  from  cash  receipts  and 
disbursements  method  to  the  accrual  method,  or  vice 
versa;  a  change  involving  the  basis  of  valuation  em- 
ployed in  the  computation  of  inventories  (see  sections 
29.22 (c)-l  to  29.22(c) -8,  inclusive)  ;  a  change  from  the 
cash  or  accrual  method  to  the  long-term  contract 
method,  or  vice  versa ;  a  change  in  the  long-term  con- 


tract  method  from  the  percentage  of  completion  basis 
to  the  completed  contract  basis,  or  vice  versa  (see  sec- 
tion 29.42-4) ;  or  a  change  involving  the  adoption  of, 
or  a  change  in  the  use  of,  any  other  specialized  basis 
of  computing  net  income  such  as  the  crop  basis  (see 
sections  29.22(a)-7  and  29.23(a)-ll).  Application  for 
permission  to  change  the  method  of  accounting  em- 
ployed and  the  basis  upon  which  the  return  is  made 
shall  be  filed  within  90  days  after  the  beginning  of 
the  taxable  year  to  be  covered  by  the  return.  The  ap- 
plication shall  be  accompanied  by  a  statement  specify- 
ing the  classes  of  items  differently  treated  under  the 
two  methods  and  specifying  all  amounts  which  would 
be  duplicated  or  entirely  omitted  as  a  result  of  the 
proposed  change.  Permission  to  change  the  method 
of  accounting  will  not  be  granted  unless  the  tax- 
payer and  the  Commissioner  agree  to  the  terms  and 
conditions  under  which  the  change  will  be  effected.  See 
section  22(d)  and  regulations  thereunder  with  respect 
to  changing  to  optional  method  of  inventorying  goods. 

*     *     *     * 

Sec.  29.42-4.  Long-Term  Contracts. — Income  from 
long-term  contracts  is  taxable  for  the  period  in  which 
the  income  is  determined,  such  determination  depend- 
ing upon  the  nature  and  terms  of  the  particular  con- 
tract. As  used  in  this  section  the  term  ' '  long-term  con- 
tracts" mean  building,  installation,  or  construction 
contracts  covering  a  period  in  excess  of  one  year  from 
the  date  of  execution  of  the  contract  to  the  date  on 
which  the  contract  is  finally  completed  and  accepted. 
Persons  whose  income  is  derived  in  whole  or  in  part 
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from  such  contracts  may,  as  to  such  income,  prepare 
their  returns  upon  either  of  the  following  bases: 

(a)  Gross  income  derived  from  such  contracts  may 
be  reported  upon  the  basis  of  percentage  of  com- 
pletion. In  such  case  there  should  accompany  the  re- 
turn certificates  of  architects  or  engineers  showing  the 
X^ercentage  of  comi)letion  during  the  taxable  year  of 
the  entire  work  to  be  performed  vmder  the  contract. 
There  should  be  deducted  from  such  gross  income  all 
expenditures  made  during  the  taxable  year  on  account 
of  the  contract,  account  being  taken  of  the  material 
and  supplies  on  hand  at  the  beginning  and  end  of  the 
taxable  period  for  use  in  connection  with  the  work 
under  the  contract  but  not  yet  so  applied. 

(b)  Gross  income  may  be  reported  for  the  taxable 
year  in  which  the  contract  is  finally  completed  and 
accepted  if  the  taxpayer  elects  as  a  consistent  practice 
so  to  treat  such  income,  provided  such  method  clearly 
reflects  the  net  income.  If  this  method  is  adopted  there 
should  be  deducted  from  gross  income  all  expenditures 
during  the  life  of  the  contract  which  are  properly 
allocated  thereto,  taking  into  consideration  any  mate- 
rial and  supplies  charged  to  the  work  under  the  con- 
tract but  remaining  on  hand  at  the  time  of  completion. 

A  taxpayer  may  change  his  method  of  accounting 
to  accord  with  paragraph  (a)  or  (b)  of  this  section 
only  after  permission  is  secured  from  the  Commis- 
sioner as  provided  in  section  29.41-2. 

Sec.  29.43-1.  ''Paid  or  Incurred''  and  ''Paid  or  Ac- 
crued."— 
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(a)  The  terms  ''paid  or  incurred"  and  ''paid  or 
accrued''  will  be  constructed  according  to  the  method 
of  accounting  upon  the  basis  of  which  the  net  income 
is  computed  by  the  taxpayer.  (See  section  48(c).) 
The  deductions  and  credits  provided  for  in  chapter  1 
(other  than  the  dividends  paid  credit  provided  in  sec- 
tion 27)  must  be  taken  for  the  taxable  year  in  which 
"paid  or  accrued"  or  "paid  or  incurred,"  imless  in 
order  clearly  to  reflect  the  income  such  deductions  or 
credits  should  be  taken  as  of  a  different  period.  If  a 
taxpayer  desires  to  claim  a  deduction  or  a  credit  as 
of  a  period  other  than  the  period  in  which  it  was  "paid 
or  accrued"  or  "paid  and  incurred,"  he  shall  attach 
to  his  return  a  statement  setting  forth  his  request  for 
consideration  of  the  case  by  the  Commissioner  to- 
gether with  a  complete  statement  of  the  facts  upon 
which  he  relies.  However,  in  his  income  tax  return 
he  shall  take  the  deduction  or  credit  only  for  the  tax- 
able period  in  which  it  was  actually  "paid  or  in- 
curred," or  "paid  or  accrued",  as  the  case  may  be. 
Upon  the  audit  of  the  return,  the  Commissioner  will 
decide  whether  the  case  is  within  the  exception  pro- 
vided by  the  Internal  Revenue  Code,  and  the  taxpayer 
will  be  advised  as  to  the  period  for  which  the  deduc- 
tion or  credit  is  properly  allowable. 

*     *     *     * 

I.T.  3459,  1941-1  Cum.  Bull.  236 : 

Advice  is  requested  by  the  M  Company  relative  to 
the  proper  method  of  reporting  income  from  a  certain 
type  of  Government  contract  for  the  purpose  of  Fed- 
eral income  taxation. 
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The  taxpayer  keeps  its  accounts  and  files  its  returns 
on  the  accrual  basis  and  regularly  reports  its  income 
from  long-term  contracts  for  the  taxable  year  in  which 
each  such  contract  is  completed.  It  believes,  however, 
that  the  completed  contract  basis  will  not  be  satisfac- 
tory under  the  terms  of  the  particular  Government 
contract  here  under  consideration. 

The  contract  in  question  sj^ecifies  an  amount  of  esti- 
mated aggregate  cost  upon  the  basis  of  which  a  spe- 
cified fixed  fee  for  its  profit  is  to  be  paid  to  the  M 
Company,  the  contractor.  It  provides  for  semimonthly 
payments  (or  more  frequently,  if  justified)  as  earned 
to  cover  costs  of  construction  incurred  by  the  contrac- 
tor, plus  an  amount  computed  on  such  costs  on  ac- 
count of  the  fixed  fee.  The  payments  on  account  of 
the  fixed  fee  are  to  be  continued  until  the  total  amount 
paid  equals  a  designated  figure.  The  remainder  of 
the  fixed  fee,  less  a  designated  reserve,  is  to  be  paid 
upon  preliminary  acceptance  of  the  article  constructed, 
and  such  reserve  is  to  be  paid  upon  final  acceptance. 
An  increase  of  the  fixed  fee  is  provided  for  in  event 
that  the  Government  increases  the  cost,  and  a  bonus 
is  provided  for  accelerated  delivery  and  for  saving  in 
cost,  the  sum  of  all  bonuses  not  to  exceed  a  designated 
amount.  As  payments  of  cost  and  fixed  fee  are  made 
by  the  Government,  all  parts  constructed  and  mate- 
rials on  account  of  which  such  payments  have  been 
made  immediately  become  the  sole  property  of  the 
United  States,  but  this  provision  is  not  construed  as 
relieving  the  contractor  from  the  responsibility  for  the 
care  and  protection  of  materials  and  work  upon  which 
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payments  have  been  made  or  as  a  waiver  of  the  right 
of  the  Government  to  require  fulfillment  of  all  the 
terms  of  the  contract.  The  actual  cost  of  correcting 
all  defects  and  deficiencies  for  which  the  contractor  is 
held  responsible  is  to  be  deducted  from  the  payment 
in  final  settlement. 

Upon  consideration  of  the  terms  of  the  contract  in 
question,  the  Bureau  is  of  the  opinion  that  the  in- 
come from  the  contract  accrues  in  the  taxable  years 
in  which  the  income  is  earned  and  the  right  of  the  tax- 
payer to  payment  therefor  is  fixed.  Therefore,  it  is 
held,  in  order  clearly  to  reflect  the  net  income,  that  the 
gross  income  from  the  contract  and  from  other  con- 
tracts of  this  type,  including  the  so-called  reimburse- 
ments of  cost,  should  be  reported  by  the  taxpayer  (re- 
porting on  the  accrual  basis)  in  the  returns  for  the 
taxable  years  in  which  the  income  accrues,  and  there 
should  be  allowed  as  deductions  therefrom  the  costs 
or  expenses  which  are  properly  allowable  as  deduc- 
tions under  the  applicable  income  or  excess  profits 
tax  law  and  which  are  related  to  such  gross  income. 
(See  sections  41  and  43  of  the  Internal  Revenue  Code 
and  sections  19.41-1  and  19.43-1  of  Regulations  103.) 
In  regard  to  the  maintenance  and  the  preservation  of 
adequate  accounting  records,  see  sections  41  and  54 
of  the  Internal  Revenue  Code  and  sections  19.41-3  and 
19.54-1  of  Regulations  103. 

This  ruling  is  without  effect  upon  the  taxpayer's 
present  method  of  reporting  the  income  from  long 
term  contracts  which  may  be  reported  on  the  com- 
pleted contract  basis. 


32  Code  of  Federal  Regulations  (1944  Supp.)  :  ^ 

CHAPTER  XIV— WAR  CONTRACTS  PRICE 
ADJUSTMENT  BOARD 

1603.302  Differing  accounting  methods.  Should 
there  be  employed  a  method  of  computing  profit 
in  a  renegotiation  for  any  fiscal  year  which  is  different 
from  that  employed  in  renegotiation  for  the  fiscal  year 
immediately  preceding,  the  Department  conducting  the 
renegotiation  must  make  adequate  provision  in  the 
agreement  or  otherwise  so  that  renegotiable  business 
will  not  escape  renegotiation  because  of  the  change. 
The  interest  of  the  Government  in  connection  with  the 
year  which  is  the  subject  of  renegotiation  and  for 
future  years  must  also  be  protected  and  generally  no 
item  of  cost  which  has  been  allowed  in  a  previous  re- 
negotiation should  be  allowed  in  any  subsequent  re- 
negotiation. These  principles  apply  to  renegotiation 
conducted  with  respect  to  a  fiscal  year,  to  a  period 
other  than  a  fiscal  year  or  on  a  contract-by- contract 
basis.  Under  ordinary  circumstances  a  contractor  will 
be  renegotiated  on  the  same  basis  as  that  used  for  the 
determination  of  his  income  for  Federal  income  tax 
purposes  and,  where  a  contractor  requests  and  is  al- 
lowed to  renegotiate  on  some  other  basis,  he  will  be 
required  to  agree  that  future  renegotiations  will  be 
conducted  on  the  same  basis  unless  the  War  Contracts 
Board  approves  a  variation  of  this  proceeding  by  rea- 
son of  unusual  circumstances  in  a  particular  case. 
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I. 
INTRODUCTION 

The  taxpayers  made  at  least  one  extremely  serious  error  in  their 
1942  Income  tax  returns.  It  has  been  argued  by  the  taxpayers, 
found  by  the  District  Court,  and  at  last  conceded  by  the  United 
States  (Br.  11,  12,  13,  26,  29,  31),  that  approximately  $473,000.00 
was  erroneously  included  in  income  for  that  year.  The  question 
presented  is  whether  the  taxpayers  are  going  to  be  deprived  of  a 
refund  of  the  income  taxes  overpaid  as  a  result  of  their  erroneous 
returns. 
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II. 
ARGUMENT 
1.      Appellants  Used  the  Completed  Contract  Method. 

The  Brief  for  the  Appellee  states  that  the  question  of  whether 
taxpayers  adopted  the  completed  contract  method  for  reporting 
income  from  the  Delta  contract  "is  purely  factual  and  the  findings 
of  the  District  Court  in  that  respect  should  not  be  disturbed  unless 
clearly  erroneous"  (Br.  15). 

But  the  Court  below  did  not  treat  this  issue  as  factual.  The 
Court's  determination  of  this  issue  is  in  paragraph  III  of  its  "Con- 
clusions of  Law",  and  not  in  its  "Findings  of  Fact".  It  is  clear  from 
a  reading  of  the  Court's  opinion  and  of  the  entire  record  that  the 
Court  below  found,  as  a  matter  of  law,  that  if  a  taxpayer  reports 
income  from  a  contract  before  it  is  completed,  he  has  not  elected 
the  completed  contract  method.  In  this  the  District  Court  was  in 
error.  E.  E.  Black  Ltd.  v.  Alsup,  111  F.2d  879  (9th  Cir.,  1954) 
and  the  other  cases  cited  in  our  Opening  Brief  clearly  demonstrate 
that  the  reporting  of  income  when  the  contract  is  fully  completed 
is  only  one  of  the  aspects  of  the  completed  contract  method,  and 
that  the  fundamental  and  distinguishing  feature  of  that  method  is 
reporting  all  income  and  deductions  from  the  contract  in  the  same 
year.^ 

To  be  sure,  the  District  Court  should  have  treated  the  issue  as  a 
factual  issue,  and  should  have  determined  the  issue  from  the  evi- 
dence of  the  manner  in  which  the  books  are  kept.  Int.  Rev.  Code 
§  41  ("The  net  income  shall  be  computed  in  accordance  with  the 
method  of  accounting  regularly  employed  in  keeping  the  books  of 
such  taxpayer.") 


1.  In  addition  to  the  cases  cited  on  page  17  of  Appellants'  Opening 
Brief,  see  National  Contracting  Co.  v.  Comm'r,  37  B.T.A.  689,  702,  aff'd 
(8th  Cir.),  105  F.2d  488,  and  In  re  Harrington,  1  F.2d  749.  Note  also 
that  the  Brief  for  the  Appellee  cites  no  cases  and  makes  no  argument  to 
the  effect  that  this  is  not  the  fundamental  feature  of  the  completed  con- 
tract method. 
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However,  despite  the  extensive  evidence  which  was  submitted 
with  respect  to  the  manner  of  keeping  the  books,  not  one  word 
is  found,  either  in  the  Court's  opinion  or  in  its  Findings  of  Fact, 
relative  thereto.  In  this,  it  is  submitted,  the  Court  clearly  erred. 
And  if  the  issue  had  been  treated  as  a  factual  issue,  a  finding  that 
the  accrual  method  of  reporting  income  was  adopted  rather  than 
the  completed  contract  method,  would  have  been  clearly  erroneous. 

The  most  important  aspect  of  the  accounts  in  determining  the 
method  of  accounting  adopted  is  the  "principal  and  dominant  pur- 
pose and  plan"  of  the  accounts.  Niles  Bement  Pond  Co.  v.  U.S., 
281  U.S.  357,  360,  cited  by  Appellee  (Br.  15).  Thus,  in  that  case, 
the  Supreme  Court  stated:  "The  Court  of  Claims  found  that  the 
books  of  the  petitioner  were  kept  on  the  accrual  basis ;  that,  while 
there  were  some  exceptions  *  *  *  'the  principal  and  dominant 
purpose  and  plan  of  its  accounts  were  to  show  income  upon  an 
accrual  basis  as  the  general  and  controlling  character  of  the  ac- 
count' ".  (Italics  added.)  Just  as  in  the  Niles  Bement  Pond  case 
the  "principal  and  dominant  purpose  and  plan"  of  the  taxpayers' 
accounts  were  to  show  income  upon  an  accrual  basis,  so,  in  this 
case,  the  principal  and  dominant  purpose  and  plan  of  the  accounts 
and  of  the  tax  return  were  to  show  the  profit  from  a  completed 
contract.  The  clear  and  unequivocal  testimony  was  that  the  full 
contract  price  was  entered  on  the  books  when  the  contract  was 
entered  into,  and  not  at  any  later  time  when  the  right  to  partial 
payments  under  the  contract  became  fixed,  and  thus  accrued.  (Tr. 
223-225).  Does  this  sound  as  though  the  "principal  and  dominant 
purpose  and  plan  of  its  accounts  were  to  show  income  upon  an 
accrual  basis"?  Obviously  not.  This  practice  is  appropriate  only  if 
the  taxpayer  waits  to  close  out  the  books  of  account  until  all  costs 
are  incurred  and  entered  on  the  books  of  account  and  the  contract 
is  completed.  The  evidence  as  to  the  manner  in  which  the  accounts 
were  closed  out  was  also  consistent  only  with  the  completed  con- 
tract method  of  accounting  (Op.  Br.  11). 
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Appellee  has  pointed  out  that  since  the  primary  recording  of 
financial  data  may  be  done  on  an  accrual  basis,  but  profit  and  loss 
may  still  be  determined  on  a  completed  contract  basis,  it  is  helpful 
to  look  to  "the  facts  surrounding  the  point  of  election"  to  deter- 
mine whether  the  completed  contract  method  was  elected  (Br.  18) . 
Appellee's  point  would  be  well  taken  if  the  manner  in  which  the 
taxpayers'  books  were  kept  were  consistent  with  anything  other 
than  the  completed  contract  method  of  reporting  income.  Since 
the  statute  itself  requires  that  the  tax  returns  be  prepared  "in 
accordance  with  the  method  of  accounting  regularly  employed  in 
keeping  the  books",  the  surrounding  circumstances  can  have  only 
secondary  significance.- 

The  fact  "surrounding"  the  election  which  Appellee  finds  of 
greatest  significance  is  that  the  Appellants  knew  that  the  contract 
was  not  completed  before  the  end  of  1942.  This,  it  is  urged,  is 
conclusive  that  the  completed  contract  method  was  not  utilized. 
But  on  the  same  basis  of  reasoning  Appellants  can  argue  that  the 
fact  that  5472,722.15  which  had  not  accrued  was  put  into  the  1942 
return  is  conclusive  evidence  that  the  accrual  method  was  not 
adopted.  Moreover.  Appellants  submit  that  if  all  of  the  surround- 
ing facts  are  examined,  and  not  only  the  isolated  fact  cited  by 
Appellee,  those  facts  provide  strong  support  that  the  method  of 
accounting  used  by  Appellants  was  the  completed  contract  method. 
Mr.  Daley  testified  as  to  the  reason  why  the  Delta  contract  profit 
was  estimated  as  of  the  end  of  1942  even  though  he  knew  it  was 
only  99^  completed  at  that  time.  It  was  because  the  renegotiation 
officer  wanted  the  profit  from  the  contract  estimated  so  that  it 
could  be  renegotiated  with  other  contracts  completed  in  1942.  Mr 


2.  The  following  cases  hold  that  if  the  books  are  kept  on  the  completed 
contract  method,  the  taxpayer  is  not  entitled  to  elect  any  other  method: 
H.  S.  Bent  v.  Comm'r  (9th  Cir.,  1932),  56  F.2d  99;  Aljred  H.  Badgley 
V.  Comm'r  (1931),  21  B.T.A.  1055;  Russell  G.  Finn,  et  al.  t.  Comm'r 
(1931),  22  B.T.A.  799;  R.  G.  Bent  Co.  t.  Comm'r  (1932),  26  B.T.A. 
1369. 


5 

Daley  thought  that  if  he  closed  out  the  books  on  the  contract  for 
renegotiation  purposes  he  had  to  do  the  same  thing  for  tax  pur- 
poses (Tr.  186-189). 

Appellee  has  made  a  number  of  cynical  remarks  concerning  this 
testimony  of  Mr.  Daley's.  It  is  stated  that  Mr.  Daley's  explanation 
lacked  "plausibility",  and  that  the  assertion  that  the  renegotiation 
officer  wanted  the  profit  from  the  contract  estimated  so  that  he 
could  renegotiate  the  contract  and  "get  off  and  go  to  war"  appears 
"far-fetched"  (Br.  22).  Whether  Mr.  Daley's  testimony  lacked 
plausibility  and  was  far-fetched  is  perhaps  best  left  to  this  Court 
to  be  judged  by  the  war-time  recollections  of  its  members.  How- 
ever, if  Appellee  means  to  question  Mr.  Daley's  good  faith,  it  is 
suggested  that  his  testimony  with  respect  to  this  matter  be  read. 
His  testimony  appears  on  pages  186-189  of  the  Transcript  of 
Record,  and  even  in  cold  print  its  sincerity  is  palpable.  In  addition, 
of  course,  there  has  not  been  the  faintest  hirit  as  to  any  other  reason 
why  the  results  from  the  Delta  contract  would  have  been  estimated 
at  the  end  of  1942  instead  of  waiting  until  it  was  completed  in 
accordance  with  the  practice  which  had  consistently  been  followed 
by  the  taxpayers  since  1921  and  thereafter  until  the  time  of  the  trial 
(Tr.  189-190). 

These  surrounding  facts  not  only  support  Appellants'  conten- 
tion that  the  1942  income  tax  return  was  prepared  upon  what  was 
basically  the  completed  contract  method,  they  also  show  that  it  was 
not  the  intention  to  report  income  on  the  accrual  method.  The 
accrual  method  imports  that  you  report  income  when  the  right 
to  the  income  has  matured.  Spring  City  Foundry  Company  v. 
Comm'r  (1934),  292  U.S.  182,  54  S.  Ct.  644.  Mr.  Daley  testified 
that  he  knew  the  income  from  the  contract  reported  in  the  1942 
return  had  not  matured  and  the  profit  shown  on  the  return  was 
only  the  "anticipated"  profit  (Tr.  146,  166,  167,  172).  Mr.  Gillard, 
representing  the  Appellee,  made  the  same  point  at  the  trial  of  this 
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case  when  he  agreed  that  the  1942  return  reflected  anticipated 

rather  than  matured  revenues  and  costs.  He  said: 

"That  joint  venture  filed  a  return  on  the  accrual  basis  at  the 
end  of  1942  accruing  the  total  anticipated  revenue  from  the 
contract,  accruing  the  total  anticipated  costs  from  the  contract, 
computing  the  net  profit,  at  that  time  of  $206,000,  and  dis- 
tributing the  same  in  accordance  with  the  agreements  to  the 
four  people  interested  therein."  (Tr.  127) 

Appellee  has  attempted  to  explain  away  a  portion  of  the  other 
evidence  that  the  completed  contract  method  was  adopted.  To 
counter  the  evidence  that  certain  costs  were  brought  into  the  1942 
computation  of  income,  though  not  technically  accrued.  Appellee 
points  out  that  other  costs  incurred  in  1943  were  not  related  back 
to  1942  (Br.  26).  Of  course,  the  evidence  was  that  the  renegotia- 
tion data  was  submitted  in  January,  1943.  Exhibit  No.  16  (Tr. 
80),  Exhibit  No.  17  (Tr.  83).  Since  the  books  were  also  closed 
out  in  January,  it  is  obvious  that  the  entries  to  which  Appellee  now 
refers  were  made  after  the  books  were  closed  out  (Tr.  231). 
Moreover,  on  the  completed  contract  method  of  accounting,  costs 
which  are  clearly  not  incurred  until  the  year  after  completion  must 
be  deferred,  despite  the  fact  that,  by  so  doing,  "the  purpose  of  the 
completed  contract  method,  namely,  to  account  for  the  entire  re- 
sults of  a  contract  at  one  time,  is  defeated."  National  Contracting 
Co.  V.  Comfn'r,  37  B.T.A.  689,  702,  aff'd  (8th  Cir.)  105  F.(2d) 
488.  This  evidence  is  thus  wholly  consistent  with  the  completed 
contract  method  of  accounting. 

In  reply  to  the  testimony  of  the  accountant  who  closed  the  books 
and  prepared  the  return  that  the  completed  contract  method  was 
used  (Tr.  217,  239),  Appellee  states  that  the  Court  found  that  his 
testimony  was  not  credible  (Br.  27) .  Of  course,  the  only  testimony 
of  the  accountant  which  the  Court  doubted  was  that  the  accountant 
believed  that  the  contract  was  completed  (Tr.  106).  Although 
this  conclusion  of  the  District  Court  is  not  relevant  to  the  issues 
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in  this  appeal,  we  do  point  out  that  there  was  only  a  slight  amount 
of  work  which  was  still  necessary  to  be  done  at  the  end  of  1942 
(Tr.  149,  231).  And  for  accounting  purposes  (as  distinct  from 
tax  purposes)  a  contract  may  be  reported  as  completed  "if  remain- 
ing costs  are  not  significant  in  amount".  (Accounting  Research 
Bulletin  No.  45,  Para.  9,  Appendix  page  3,  infra)  .  It  seems  evident, 
therefore,  that  the  accountant  was  not  testifying  that  he  thought 
the  contract  had  been  accepted,  but  only  that  it  was  completed  in 
the  sense  that  for  accounting  purposes  it  was  not  inappropriate  to 
treat  the  contract  as  completed  (Tr.  219,  231).  In  any  event,  if 
Appellee  had  any  basis  upon  which  to  dispute  that  the  books  were 
kept  on  the  completed  contract  method,  the  evidence  should  have 
been  submitted  at  the  trial.  The  record  shows  that  Appellee  had 
present  in  court  an  expert  witness  who  had  examined  the  taxpayers' 
books  (Tr.  244).  The  implication  from  Appellee's  failure  to  have 
this  witness  testify  is  that  no  contrary  evidence  could  have  been 
adduced. 

Let  us  now  look  to  what  is  relied  upon  by  Appellee  to  sustain 
the  finding  that  the  accrual  method  of  accounting  was  adopted. 
That  finding  was  also  essential  to  the  Court's  decision  below  (Op. 
Br.  18-19) .  The  whole  of  the  evidence  cited  by  Appellee  in  support 
of  the  lower  Court's  finding  is  based  on  two  "X"  marks  and  one 
letter  from  Mr.  Daley  to  Mr.  Radtke  (Br.  21-23).  The  "X"  mark 
on  the  renegotiation  form  has  already  been  discussed  (Op.  Br. 
14-16).  It  might  additionally  be  noted,  however,  that  this  form 
was  prepared  two  months  before  the  tax  return  was  required  to  be 
filed  (Tr.  80) .  It  thus  is  no  evidence  as  to  how  the  return  was 
later  prepared.  Appellee  has  relegated  the  "X"  mark  on  the  tax 
return  to  a  footnote  (Br.  23)  in  which  the  Supreme  Court  case 
of  Aluminum  Castings  Co.  v.  Routzahn  (1930),  282  U.S.  92,  is 
distinguished  on  the  ground  that  there  the  taxpayer  asserted  that 
its  declaration  on  its  tax  return  should  control.  But  Appellee  has 
overlooked  Denman  v.  Squire  (6th  Cir.,  1940),  111  F.2d  921, 
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holding  that  the  rule  of  the  Aluminum  Castings  Co.  case  is  also 
applicable  when,  as  here,  the  government  asserts  that  the  decla- 
ration on  the  tax  return  should  control. 

The  letter  from  Mr.  Daley  to  Mr.  Radtke  which  is  relied  upon 
by  Appellee  to  show  that  profits  were  computed  on  the  accrual 
basis  in  fact  shows  just  the  opposite.  The  fact  that  Mr.  Radtke's 
share  from  the  joint  ventures  was  computed  to  two  decimal  places 
means  nothing.  The  1942  tax  return  also  showed  profits  com- 
puted to  two  decimal  places,  though  profits  were  only  estimated. 
But  of  great  significance  is  the  first  sentence  of  the  second  para- 
graph of  this  letter  (Tr.  140) .  This  reads  as  follows: 

"Our  business  arrangement  has  been  a  joint  adventure,  and 
we  are  figuring  it  as  though  we  were  ivinding  it  up  on  this 
date."  (Italics  added.) 

This  letter  is  dated  December  31,  1942.  It  is  clear  contempora- 
neous evidence  that  for  accounting  purposes  the  parties  treated 
the  Delta  contract  as  if  it  were  completed  on  that  date. 

The  foregoing  is  the  only  evidence  which  is  cited  to  support  a 
finding  of  fact  (if  it  had  been  made)  that  the  taxpayers  had  elected 
the  accrual  method  of  accounting.  No  efi^ort  is  made  by  Appellee 
to  show  from  the  evidence  relating  to  the  books  of  account  that  the 
accrual  method  of  accounting  was  adopted  for  the  purpose  of 
reporting  income,  despite  the  fact  that  the  cases  hold  that  this  is 
where  that  evidence  must  be  found,  if  it  exists.  Aluminum  Castings 
Co.  V.  Routzahn,  282  U.S.  92;  Niles  Bement  Pond  Co.  v.  United 
States,  281  U.S.  357. 

The  opinion  and  findings  of  the  Court  below  also  show  no  evi- 
dence from  which  it  could  be  concluded  that  the  accrual  method 
of  accounting  was  adopted.  In  the  Court's  opinion  (Tr.  106)  the 
following  reasoning  is  disclosed: 

"It  is  clear  that  all  of  the  income  from  the  Delta  contract  was 
intentionally  reported  as  accruing  during  the  year  1942,  and 
that  the  accrual  method  of  accounting  for  such  income  was 
thereby  adopted.   It  is  not  inappropriate  to  comment  that  the 
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taxpayers'  financial  status  at  the  close  of  1943  made  it  advan- 
tageous ex  post  facto  to  report  the  Delta  income  in  1943.  It 
does  appear  that  some  of  the  Delta  contract  income  in  fact 
did  not  accrue  until  1943  and  was  improperly  included  in  the 
1942  return.  To  this  extent  the  1942  return  was  erroneous." 

While  it  seems  somewhat  startling,  it  appears  from  the  first 
sentence  that  the  Court  reasoned  that  because  the  taxpayers  in- 
cluded income  which  had  not  accrued,  they  thereby  adopted  the 
accrual  method  of  accounting!  See  also  Findings  of  Fact  VII  (Tr. 
110).  Perhaps  the  second  sentence  is  somewhat  more  significant 
in  seeking  out  the  basic  reason  why  the  trial  judge  found  for  the 
Defendant.  (See  also  the  comment  of  the  trial  judge  at  the  close 
of  the  trial,  commencing  at  the  bottom  of  page  247  of  the  Record.) 
It  is,  of  course,  a  truism  to  say  that  refund  claims  are  filed  only 
when  it  is  advantageous  to  the  taxpayer  to  do  so.  The  cases  are 
numerous  which  hold  that  if  a  taxpayer  has  made  an  accounting 
error  resulting  in  an  overpayment  of  tax,  he  is  entitled  to  a  refund. 
See  our  Opening  Brief,  pp.  21-28. 

It  is  respectfully  submitted  that  the  whole  of  the  evidence  reveals 
that  the  sum  and  substance  of  what  the  District  Court  did  was  to 
avoid  following  the  decision  of  this  Court  in  E.  E.  Black  Ltd.  v. 
Alsup,  supra  by  characterizing  the  completed  contract  method  of 
accounting  as  the  "accrual  method." 

2.  Even  if  the  Books  of  Account  Were  Not  Kept  on  the  Completed 
Contract  Method,  Appellants  Are  Entitled  to  a  Refund  on  That 
Basis. 

Appellants  have  argued  that  even  if  the  accounting  method 
employed  was  not  the  completed  contract  method,  they  neverthe- 
less are  entitled  to  a  refund  computed  by  determining  the  income 
of  the  taxpayers  for  1942  and  1943  by  use  of  the  completed  con- 
tract method  (Op.  Br.  21-30)  .  This  is  for  the  reason  that  the  com- 
pleted contract  method  is  the  only  method  which  would  "clearly 
reflect  the  income"  from  the  Delta  contract. 
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Appellee  says  that  taxpayers  argument  in  this  respect  "im- 
properly assumes  that  the  method  employed  by  them  in  the  origi- 
nal Delta  War  Venture  return  for  1942  reports  income  that  was 
not  earned"  (Br.  29).  It  appears  that  this  statement  may  be  in- 
tended to  present  just  one  last  time  the  unsupportable  position  that 
the  original  Delta  War  Venture  return  for  1942  was  not  erroneous. 
This  is  the  position  which  the  Internal  Revenue  Service  and  the 
Attorney  General  have  maintained  at  all  stages  of  this  dispute  up 
to  and  including  their  brief  in  the  trial  court.  For  example,  in  the 
original  Revenue  Agent's  report  on  the  claims  for  refund,  dated 
January  30,  1951,  the  following  conclusion  is  reached: 

"the  contractor,  on  an  accrual  basis,  would  be  required  to 
accrue  income  on  the  contract  in  accordance  with  the  percent- 
age completed." 

In  a  letter  dated  July  26,  1951  from  the  Conferee  Revenue  Agent 
to  the  taxpayers'  representative  after  a  hearing  within  the  Internal 
Revenue  Service,  the  following  conclusion  is  stated: 

"On  the  accrual  basis  it  appears  that  substantially  all  of  the 
income  from  the  contract  in  question  was  earned  in  1942." 

In  a  letter  dated  January  17,  1952  from  the  Chief,  Appellate  Staff 
of  the  Internal  Revenue  Service,  informing  Appellants  that  the 
refund  claims  would  be  disallowed,  the  following  is  stated  as  the 
basis  for  the  proposed  action: 

"the  percentage  of  completion  was  practically  one  hundred 
per  cent  by  the  end  of  1942,  hence  the  profit  was  earned  in 
1942. "2^ 


2a.  It  should  be  noted  that  in  effect  this  is  a  concession  that  the  com- 
pleted contract  method  was  used  by  the  taxpayers.  At  the  time  this  was 
written  E.  E.  Black  Ltd.  v.  Alsup  (supra)  had  not  been  decided  by  this 
Court.  Neither  had  the  case  of  Dally  v.  Comm'r  (1953),  20  T.C.  894,  nor 
U.S.  V.  Harmon  (1953),  205  F.2d  919.  Accordingly,  the  law  appeared  to 
be  that  on  the  completed  contract  method  of  accounting  substantial  com- 
pletion was  all  that  was  required.  Ehret-Day  v.  Comm'r  (1943),  2  T.C.  25. 
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This  point  of  view  was,  of  course,  rejected  by  the  Court  below 
(Tr.  106),  and  Appellee  elsewhere  in  its  brief  (Br.  11,  12,  13,  26, 
29,  31)  has  conceded  the  point.  See  Dally  v.  Comm'r  (1953),  20 
T.C.  894,  affirmed,  227  F.2d  724,  certiori  denied,  351  U.S.  908; 
U.  S.  V.  Harmon  (lOth  Cir.,  1953),  205  F.2d  919;  L.  O.  Layton  v. 
Comm'r  (1952),  11  T.C.M.  1115.  See  also  the  cases  cited  on  page 
19  of  our  opening  brief.  Appellee  has  not  attempted  to  challenge 
or  distinguish  these  cases  from  which  it  can  only  be  concluded  that 
the  1942  returns  erroneously  reported  $472,722.15  of  income  from 
the  Delta  contract. 

If  the  District  Court  was  correct  that,  despite  the  erroneous  in- 
clusion of  $472,722.15,  taxpayers  nevertheless  reported  their  1942 
income  on  the  accrual  method  of  accounting,  then  the  District 
Court  should  have  examined  whether  that  method,  correctly 
applied,  would  "clearly  reflect  the  income."  Internal  Revenue  Code 
Sec.  41.  Appellants  have  shown  that  the  accrual  method  correctly 
applied  would  result  in  a  very  large  loss  for  1942  and  an  even 
larger  profit  for  1943.  Thus  the  accrual  method  manifestly  would 
not  reflect  the  income  earned  in  those  years  (Op.  Br.  24).^ 

Notwithstanding  the  ridiculous  results  which  would  follow 
from  the  use  of  strict  accrual  accounting  in  connection  with  the 
Delta  contract.  Appellee  argues  that  '\t  is  nevertheless  proper  in 
this  case.  Appellee  has  stated  that  "in  cases  involving  a  fixed-fee 
contract,  with  periodic  partial  payments  as  work  progresses,  tax- 
payers may  elect  either  method;  the  accrual  system,  if  properly 
applied,  will  clearly  reflect  the  taxpayer's  income."  (Italics  added.) 
(Br.  29)  For  this  proposition,  Appellee  cites  I.T.  3459  and  the 
Dally  case. 


3.  In  a  footnote  (Br.  26),  Appellee  has  challenged  the  sufficiency  of 
Exhibit  15  to  the  Stipulation  of  Facts  (Tr.  79)  to  prove  the  amount  of 
the  erroneous  inclusion  in  1942.  Appellee  stipulated  to  this  summary  after 
being  supplied  with  all  of  the  Contracting  Officer's  estimates  and  certificates 
of  approval.  Moreover,  both  Appellants  and  Appellee  relied  upon  this 
Exhibit  in  their  briefs  below,  and  the  District  Court  found  the  improper 
accrual  on  the  basis  of  this  Exhibit.  Accordingly,  Appellee's  point  is  without 
merit. 
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The  Appellee  has  failed  to  note,  however,  that  the  Delta  con- 
tract was  not  a  fixed-fee  contract.  It  was  a  lump-sum  contract  (Tr. 
25,  26).  The  distinction  for  accounting  and  tax  purposes  between 
fixed-fee  contracts,  in  which  the  contractor  gets  a  fixed  fee  for  his 
profit  regardless  of  costs,  and  lump-sum  contracts,  in  which  the 
contractor  in  efi^ect  sells  the  completed  product  for  a  set  price, 
is  well  recognized  in  both  the  accounting"*  and  legal  authorities.^ 
If  the  contractor  under  a  fixed-fee  contract  is  entitled  to  50%, 
75%  or  99%  of  his  fee,  certainly  the  portion  of  the  fee  which  has 
accrued  will  reflect  his  income.  This  is  the  type  of  contract  to 
which  I.T.  3459,  which  is  found  in  the  Appendix  to  Appellee's 
Brief,  relates. 

The  Dally  case,  on  the  other  hand,  involved  neither  a  fixed-fee, 
nor  a  lump-sum  contract.  That  case  involved  a  "unit  price"  con- 
tract. The  contract  there  called  for  the  manufacture  and  delivery 
of  1,000  pre-fabricated  housing  units  at  a  specified  price  per  unit. 
20  T.C.  894  at  895.  A  unit  price  contract  for  1,000  units  is  little 
more  than  1000  separate  contracts,  the  profit  from  each  of  which 
can  be  determined  as  the  unit  is  delivered."  It  should  be  noted, 


4.  See  Accounting  Research  Bulletin  Number  45:  Long-Term  Construc- 
tion-type Contracts  (Appendix,  injva).  Paragraph  1  of  that  Bulletin  states 
that  it  does  not  deal  with  ""cost-plus-fixed-fee  contracts"  or  for  products 
'"billed  as  shipped"  (unit-price  contracts).  The  Bulletin  is  thus  restricted 
to  ""lump-sum"  construction  contracts  of  the  Delta  type.  As  to  fixed  fee 
construction  contracts  see  Accounting  Research  Bulletin  Number  43,  Chapter 
11,  Sec.  A.  See  also  "'Construction-Type  Contracts,"  The  Journal  of  Ac- 
countancy, December,  1955  (p.  53). 

5.  See  Herwitz  "Accounting  for  Long-Term  Construction  Contracts:  A 
Lawyer's  Approach"  70  Harvard  Law  Review  449  (January,  1957).  See  also 
H.  S.  Bent  v.  Comni'r  (9th  Cir.,  1932),  56  F.2d  99  at  102,  quoted  in  foot- 
note 6,  immediately  below. 

6.  This  Court  recognized  that  the  accrual  basis  may  be  appropriate  to 
unit  price  contracts  and  fixed-fee  contracts  but  not  to  lump-sum  contracts  in 
H.  S.  Bent  v.  Comm'r  (9th  Cir.,  1932),  56  F.2d  99  at  102,  where  the  Court 
said: 

"[T]here  is  a  more  definite  basis  of  ascertaining  the  amount  of  profit 
earned  in  the  case  of  unit  price  contracts  or  income  upon  a  contract  on 
the  basis  of  cost  plus  a  fixed  fee  than  there  is  on  a  lump  sum  contract 
where  payments  reflect  only  a  portion  of  the  amount  earned." 
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moreover,  that  no  issue  was  raised  in  the  Dally  case  as  to  whether 
the  accrual  method  clearly  reflected  the  income  from  that  contract. 

As  a  matter  of  fact,  the  Treasury  Department's  own  ruling  (I.T. 
3459)  which  is  relied  upon  by  Appellee,  supports  the  position  that 
the  accrual  basis  will  not  clearly  reflect  income  from  a  lump  sum 
contract. 

This  Ruling  (Appendix  to  Brief  for  Appellee)  starts  off  by 
saying  that  the  taxpayer  regularly  reports  its  income  from  con- 
struction contracts  on  the  completed  contract  basis,  but  that  it 
believes  that  method  would  not  be  satisfactory  for  the  "particular 
Government  contract  here  under  consideration."  The  ruling  then 
sets  forth,  in  clear  and  unmistakable  language,  that  the  contractor 
is  to  receive  "a  specified  fixed  fee  for  its  profit"  and  the  ruling  con- 
cludes that  "upon  consideration  of  the  terms  of  the  contract  in 
question,  the  Bureau  is  of  the  opinion  that  the  income  from  the 
contract  accrues  in  the  taxable  years  in  which  *  *  *  the  right  of 
the  taxpayer  to  payment  therefor  is  fixed."  And  then,  at  the  very 
end  of  the  ruling  is  the  significant  notation  that  the  ruling  does 
not  affect  the  taxpayer's  practice  of  reporting  income  from  other 
types  of  construction  contracts  on  the  completed  contract  method. 

On  the  basis  of  any  fair  reading  of  this  ruling,  it  is  clearly  appli- 
cable only  where  the  contractor  is  entitled  to  a  fixed  fee  for  his 
profit,  and  is  expressly  made  /'^applicable  to  other  types  of  con- 
struction contracts.  Moreover,  the  ruling  states  that  in  the  case  of 
fixed-fee  contracts  only,  the  Bureau  is  of  the  opinion  that  "the 
income  accrues"  when  the  "right  of  the  taxpayer  to  payment  there- 
for is  fixed."  The  clear  implication  is  that  the  Bureau  believes  that 
income  from  a  contract  of  the  Delta  type  should  not  be  regarded 
as  accruing  before  the  contract  is  completed.'^ 


7.  An  excellent  exposition  of  this  position  is  found  in  Herwitz,  "Ac- 
counting for  Long-Term  Construction  Contracts:  A  Lawyer's  Approach," 
70  Harvard  Law  Review  449  (January,  1957),  at  455-458. 
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Further  support  that  the  strict  application  of  the  accrual  system 
to  construction  contracts  will  not  be  regarded  as  capable  of 
"clearly  reflecting  the  income"  is  the  Government's  own  Regula- 
tion relating  to  the  completed  contract  method.  This  Regulation  is 
quoted  beginning  on  page  v  of  the  Appendix  to  Appellee's  Brief. 
It  starts  out  by  saying: 

"Income  from  long-term  contracts  is  taxable  for  the  period 
in  which  the  income  is  determined  [not  "accrued"],  such  de- 
termination depending  upon  the  nature  and  terms  of  the 
particular  contract."   (Italics  and  bracketed  words  added.) 

The  Regulation  then  goes  on  to  say  that  persons  whose  income  is 
derived  from  such  contracts  may  prepare  their  returns  upon 
"either"  the  percentage  of  completion  or  the  completed  contract 
method.  There  is  no  indication  that  the  Treasury  Department 
considers  that  a  strict  application  of  the  accrual  system  is  ever  a 
proper  way  to  "determine"  the  income  from  a  contract  of  this 
type.^ 

By  citing  only  the  Dally  case  (in  which  a  "unit  price"  contract 
was  involved  and  in  which  the  issue  wasn't  raised  anyhow)  and 
I.T.  3459  (which  involves  a  fixed-fee  contract)  the  Appellee  re- 
veals a  basic  fault  in  this  part  of  its  argument.  The  truth  appears 
to  be  that  there  is  no  case  holding  that  a  strict  accrual  method  is 
permissible  in  connection  with  a  lump-sum  construction  contract, 
and  there  is  substantial  authority  to  the  contrary.^ 


8.  See  also  Accounting  Research  Bulletin  No.  45,  paragraph  2  (Ap- 
pendix, infra)  :  "2.  Considerations  other  than  those  acceptable  as  a  basis 
for  the  recognition  of  income  frequently  enter  into  the  determination  of 
the  timing  and  amounts  of  billings  on  construction-type  contracts.  For  this 
reason,  income  to  be  recognized  on  such  contracts  at  the  various  stages  of 
performance  ordinarily  should  not  he  measured  by  interim  hillings"  [the 
accrual  method}.  (Italics  added.)  Compare  this  with  paragraph  2  of  the 
Bulletin  on  Fixed-Fee  contracts  (ARB  43,  Chapt.  11  A):  "The  fees  may 
also  be  accrued  as  they  are  billable  *  *  *" 

9.  In  addition  to  the  authorities  cited  in  footnotes  4-8  and  in  the  text, 
see   also   "Construction-Type   Contracts,"    by   the   Research   Department, 
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Despite  these  persuasive  authorities,  Appellants'  case  does  not 
depend  on  the  argument  that  the  strict  accrual  method  may  never 
be  used  to  report  income  from  a  lump  sum  construction  contract, 
or  that  the  completed  contract  method  is  really  only  the  accrual 
method  as  applied  to  lump  sum  contracts.  On  pages  24-27  of  their 
Opening  Brief,  Appellants  have  cited  and  fully  discussed  a  total  of 
8  different  cases  holding  that  what  might  generally  be  an  accept- 
able accounting  method  will  be  unacceptable  if  it  does  not  clearly 
reflect  income  in  a  particular  case.  Appellants  have  also  clearly 
set  forth  the  misleading  results  which  would  follow  from  a  strict 
application  of  the  accrual  method  in  this  particular  case.  The 
Appellee  has  stated  only  that  the  cases  discussed  by  Appellants 
"are  distinguishable  from  this  case,  either  on  their  facts  or  the 
issues  involved"  (Br.  29).  The  only  case  cited  by  Appellee  is  the 
Security  Flour  Mills  Co.  case  (Br.  31).  In  that  case  the  taxpayer 
attempted  to  deduct  a  single  item  of  contested  taxes  in  a  year  prior 
to  the  year  in  which  liability  had  been  established,  and  thus  before 
the  deduction  accrued.  The  Court  properly  held  that  there  was 
nothing  in  the  statute  which  authorized  a  deduction  prior  to  the 
time  liability  therefor  was  incurred.  While  that  case  is  further  au- 


American  Institute  of  Accountants,  Journal  of  Accountancy,  December, 

1955  at  page  53: 

"This  discussion  will  be  confined  to  the  type  of  contract  where  the 
contractor  does  not  work  on  a  fee  basis,  but  rather  agrees  to  a  contract 
price  which  may  give  him  either  a  gain  or  a  loss  upon  the  completion 
of  the  contract.  *  *  * 

"It  is  sometimes  suggested  that  the  billings  which  have  been  made  to 
a  customer  constitute  a  possible  basis  for  the  recognition  of  realized 
income  on  a  partially  completed  contract.  In  some  cases  the  customer 
permits  early  interim  billings  which  are  excessive  in  relation  to  the 
work  performed,  in  order  to  provide  working  capital  for  the  con- 
tractor. In  other  cases,  interim  billings  may  be  kept  below  the  costs 
inaTrred  in  order  to  protect  the  owner,  although  this  is  generally 
accomplished  by  retainage  rather  than  deferment  of  billings.  Billings, 
therefore,  except  by  coincidence,  are  not  a  suitable  basis  for  profit 
allocation y  (Italics  added.) 
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thority  that  the  original  1942  Delta  Venture  return  was  erroneous, 
it  is  not  authority  that  the  completed  contract  method  should  not 
be  used  when  that  is  the  only  method  which  clearly  reflects  the 
income. 

It  follows,  accordingly,  that  since  the  accrual  method  would 
not  clearly  reflect  income  from  the  Delta  contract,  Appellants 
are  entitled  to  correct  the  errors  in  the  1942  return  by  correctly 
applying  the  completed  contract  method. 

3.      If  the  Delta  War  Venture  Adopted  the  Accrual  Method,  It  Is 
Entitled  to  Apply  That  Method  Correctly. 

In  the  previous  pages  of  this  brief.  Appellants  have  set  forth 
the  reasons  why  the  original  1942  Delta  Venture  return  should 
have  shown  no  receipts  and  no  deductions.  The  Court  below,  how- 
ever, apparently  found  that  the  1942  return  was  erroneous  "only" 
to  the  extent  of  $472,722.15.  Despite  the  fact  that  Appellants 
proved  at  least  this  portion  of  the  full  error  claimed, ^^  the  Court 
below  held  that  Appellants  could  not  recover.  If  this  is  the  law, 
then  it  certainly  is  not  good  or  just  law. 

But  even  apart  from  the  basic  injustice  of  the  Court's  decision 
below.  Appellants  have  shown  in  their  Opening  Brief  that  they 
have  complied  with  the  most  technical  and  stringent  interpretation 
of  the  requirement  that  the  claim  for  refund  set  forth  the  grounds 
upon  which  the  refund  is  claimed. 

Appellants  noted  in  detail  (Op.  Br.  32-34)  that  the  amended 
returns  filed  with  the  refund  claims  reduced  the  gross  receipts 
reported  as  having  accrued  for  1942  by  the  amount  of  $472,722.15, 


10.  Note  again  the  authority  that  the  completed  contract  method  is  only 
a  specific  application  of  the  accrual  method  of  accounting.  See  Footnote 
7,  supra,  page  13  and  the  authorities  cited  therein.  Appellants  attempted 
to  prove  that  all  of  the  receipts  should  not  have  been  accrued,  but  succeeded 
only  in  convincing  the  Court  that  a  portion  of  the  receipts  should  not  have 
been  accrued.  Accordingly,  the  error  proved  was  embraced  within  the  larger 
error  claimed. 
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and  claimed  that  such  receipts  were  advances  only.  This  is  clearly 
a  claim  that  the  original  return  was  in  error  to  the  extent  of 
$472,722.15,  as  well  as  to  the  extent  of  the  full  amount.  Appellee 
has  not  addressed  its  brief  to  the  point  made  by  Appellants.  In- 
stead, Appellee  (bottom  pg.  35,  top  pg.  36)  has,  in  effect,  stated 
that  by  asserting  the  right  to  correct  the  error  by  use  of  the  com- 
pleted contract  method.  Appellants  have  somehow  waived  the  right 
to  correct  the  error  by  any  other  method. 

Appellee  sets  forth  on  page  34  and  elsewhere  in  its  brief  the 
position  that  the  claims  for  refund  "were  based  upon  the  premise 
that  taxpayers  had  elected  to  report  the  income  of  the  Delta  War 
Venture  on  the  completed  contract  basis."  Appellee  does  not 
explain  how  it  can  take  this  position  after  its  own  counsel  at  the 
trial  analyzed  the  language  of  the  claims  and  told  the  Court  that 
the  essence  of  the  claims  was  that  the  Appellants  "made  a  mistake 
in  filing  them  [the  returns}  on  the  accrual  basis"  (Tr.  136). 

Appellee  has  not  disputed  that  on  the  administrative  level  tax- 
payers took  the  alternative  position  that  if  they  adopted  the 
accrual  method  then  there  was  still  a  substantial  over-accrual  of 
income.  See  Op.  Br.  37.  Appellee  has  also  conceded  in  its  brief 
that  such  administrative  consideration  is  all  that  is  necessary.^^ 
And  as  Appellants  have  previously  demonstrated  (page  10, 
supra) ,  the  Bureau  of  Internal  Revenue  was  given  the  opportunity 
on  three  different  levels  to  adjust  this  matter  by  recognizing  the 
taxpayers'  claim  that  even  on  the  accrual  method  an  error  had  been 
made,  but  on  each  of  the  three  administrative  levels  the  taxpayers' 
just  and  meritorious  position  was  erroneously  rejected. 

Appellee  has  stated  that  Appellants  did  not  raise  the  question 
of  whether  income  was  improperly  reported  on  the  accrual  method 


11.  Br.  32:  "It  is  well  settled  that  a  taxpayer  who  brings  suit  after  a 
claim  for  refund  has  been  denied  can  rely  for  recovery  only  on  grounds 
presented  to  or  considered  by  the  Commissioner."  See  cases  cited  at  bottom 
of  page  37  of  Appellants'  Opening  Brief. 
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thority  that  the  original  1942  Delta  Venture  return  was  erroneous, 
it  is  not  authority  that  the  completed  contract  method  should  not 
be  used  when  that  is  the  only  method  which  clearly  reflects  the 
income. 

It  follows,  accordingly,  that  since  the  accrual  method  would 
not  clearly  reflect  income  from  the  Delta  contract,  Appellants 
are  entitled  to  correct  the  errors  in  the  1942  return  by  correctly 
applying  the  completed  contract  method. 

3.      If  the  Delta  War  Venture  Adopted  the  Accrual  Method,  It  Is 
Entitled  to  Apply  That  Method  Correctly. 

In  the  previous  pages  of  this  brief,  Appellants  have  set  forth 
the  reasons  why  the  original  1942  Delta  Venture  return  should 
have  shown  no  receipts  and  no  deductions.  The  Court  below,  how- 
ever, apparently  found  that  the  1942  return  was  erroneous  "only" 
to  the  extent  of  $472,722.15.  Despite  the  fact  that  Appellants 
proved  at  least  this  portion  of  the  full  error  claimed, ^'^  the  Court 
below  held  that  Appellants  could  not  recover.  If  this  is  the  law, 
then  it  certainly  is  not  good  or  just  law. 

But  even  apart  from  the  basic  injustice  of  the  Court's  decision 
below,  Appellants  have  shown  in  their  Opening  Brief  that  they 
have  complied  with  the  most  technical  and  stringent  interpretation 
of  the  requirement  that  the  claim  for  refund  set  forth  the  grounds 
upon  which  the  refund  is  claimed. 

Appellants  noted  in  detail  (Op.  Br.  32-34)  that  the  amended 
returns  filed  with  the  refund  claims  reduced  the  gross  receipts 
reported  as  having  accrued  for  1942  by  the  amount  of  $472,722.15, 


10.  Note  again  the  authority  that  the  completed  contract  method  is  only 
a  specific  application  of  the  accrual  method  of  accounting.  See  Footnote 
7,  supra,  page  13  and  the  authorities  cited  therein.  Appellants  attempted 
to  prove  that  all  of  the  receipts  should  not  have  been  accrued,  but  succeeded 
only  in  convincing  the  Court  that  a  portion  of  the  receipts  should  not  have 
been  accrued.  Accordingly,  the  error  proved  was  embraced  within  the  larger 
error  claimed. 
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and  claimed  that  such  receipts  were  advances  only.  This  is  clearly 
a  claim  that  the  original  return  was  in  error  to  the  extent  of 
$472,722.15,  as  well  as  to  the  extent  of  the  full  amount.  Appellee 
has  not  addressed  its  brief  to  the  point  made  by  Appellants.  In- 
stead, Appellee  (bottom  pg.  35,  top  pg.  36)  has,  in  effect,  stated 
that  by  asserting  the  right  to  correct  the  error  by  use  of  the  com- 
pleted contract  method.  Appellants  have  somehow  waived  the  right 
to  correct  the  error  by  any  other  method. 

Appellee  sets  forth  on  page  34  and  elsewhere  in  its  brief  the 
position  that  the  claims  for  refund  "were  based  upon  the  premise 
that  taxpayers  had  elected  to  report  the  income  of  the  Delta  War 
Venture  on  the  completed  contract  basis."  Appellee  does  not 
explain  how  it  can  take  this  position  after  its  own  counsel  at  the 
trial  analyzed  the  language  of  the  claims  and  told  the  Court  that 
the  essence  of  the  claims  was  that  the  Appellants  "made  a  mistake 
in  filing  them  [the  returns]  on  the  accrual  basis"  (Tr.  136). 

Appellee  has  not  disputed  that  on  the  administrative  level  tax- 
payers took  the  alternative  position  that  if  they  adopted  the 
accrual  method  then  there  was  still  a  substantial  over-accrual  of 
income.  See  Op.  Br.  37.  Appellee  has  also  conceded  in  its  brief 
that  such  administrative  consideration  is  all  that  is  necessary.^^ 
And  as  Appellants  have  previously  demonstrated  (page  10, 
supra) ,  the  Bureau  of  Internal  Revenue  was  given  the  opportunity 
on  three  different  levels  to  adjust  this  matter  by  recognizing  the 
taxpayers'  claim  that  even  on  the  accrual  method  an  error  had  been 
made,  but  on  each  of  the  three  administrative  levels  the  taxpayers' 
just  and  meritorious  position  was  erroneously  rejected. 

Appellee  has  stated  that  Appellants  did  not  raise  the  question 
of  whether  income  was  improperly  reported  on  the  accrual  method 


11.  Br.  32:  "It  is  well  settled  that  a  taxpayer  who  brings  suit  after  a 
claim  for  refund  has  been  denied  can  rely  for  recovery  only  on  grounds 
presented  to  or  considered  by  the  Commissioner."  See  cases  cited  at  bottom 
of  page  37  of  Appellants'  Opening  Brief. 
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at  the  trial  (Br.  38).  However,  there  was  no  need  to  present  oral 
evidence  that  on  the  accrual  method  of  accounting  a  very  substan- 
tial error  had  been  made.  The  evidence  necessary  to  prove  this  was 
already  in  the  stipulation  of  facts  (Tr.  79).  And  as  to  the  claim 
that  in  Appellants  District  Court  brief  it  was  argued  only  that  all 
receipts  were  erroneously  included  as  a  result  of  a  mistaken  appli- 
cation of  the  completed  contract  method  (Br.  38),  Appellee  is 
being  somewhat  inconsistent.  For  on  page  9  of  Appellee's  brief  in 
the  District  Court,  the  following  is  found: 

"The  taxpayers  now  contend  in  their  brief  filed  here  that  the 
net  income  from  this  contract  of  S206,250.44,  as  shown  on 
that  return,  was  erroneously  cojnputed  under  the  accrual 
method."  (Italics  added.) 

Immediately  thereafter  in  its  District  Court  brief  Appellee  con- 
ceded that  this  position  was  taken  by  the  taxpayers  "at  the  trial  of 
this  case." 

As  to  whether  Appellants  can  urge  here  that  refunds  should 
be  granted  on  the  basis  of  correctly  applying  the  accrual  method 
of  accounting,  two  points  may  be  made.  In  the  first  place,  the  doc- 
trine that  new  "theories"  {^grounds  for  relief,  not  amount  of  relief) 
may  not  be  urged  for  the  first  time  on  appeal  is  based  upon  con- 
siderations of  orderly  judicial  procedure.  If  the  Court  below 
actually  does  consider  a  theory  not  urged,  there  is  no  reason  why 
its  decision  with  respect  to  that  theory  should  not  be  subject  to 
review  on  appeal.  Secondly,  the  Court  below  in  considering  this 
question,  was  simply  following  the  requirements  of  Rule  54(c)  of 
the  Federal  Rules  of  Civil  Procedure.  Under  this  rule,  District 
Courts  are  required  to  grant  whatever  relief  the  evidence  reveals 
the  parties  to  be  entitled  to.^"  The  reason  the  relief  which  is  now 
requested  was  denied  below  was  not  that  Appellants  had  not  there 
requested  such  relief,  but  because  the  Court  found  (erroneously) 


12.     Keiser  v.  Walsh  (1941),  118  F.2d  13;  Nester  v.  Western  Union 
Teleg.  Co.  (D.C.  Cal,  1938),  25  F.  Supp.  478. 
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that  Appellants  had  not  set  forth  as  a  ground  for  relief  that  some 
(but  not  all)  of  the  Delta  contract  receipts  were  erroneously  in- 
cluded in  the  1942  return  (Conclusion  of  Law  III,  Tr.  lll).^'"^ 

For  ten  frustrating  years,  the  United  States  contended,  contrary 
to  the  position  maintained  by  taxpayers,  that  the  1942  return  was 
correct.  The  taxpayers  proved,  and  the  District  Court  determined, 
that  the  return  was  erroneous.  The  United  States  now  admits  the 
error  but  contends,  on  the  basis  of  highly  procedural,  technical  and 
superficial  arguments,  that  taxpayers  should  nevertheless  be  denied 
any  refund.  With  respect  to  a  somewhat  similar  but  better  founded 
effort  on  the  part  of  the  government,  the  Court  of  Appeals  for  the 
10th  Circuit  said  the  following: 

"The  question  is  not  free  from  doubt,  but  on  the  whole, 
we  are  of  the  opinion  that  the  sufficiency  of  the  claim  for 
refund  was  not  put  in  issue,  and  that  the  plaintiff  is  entitled 
to  recover  this  tax.  The  defendant  concedes  that  he  is  entitled 
to  it  on  the  merits;  and  while  'men  must  turn  square  corners 
when  they  deal  with  the  Government'  [citing  a  case], 
the  government  ought  to  turn  square  corners  when  dealing 
with  its  citizens.  There  is  another  maxim  applicable  in  both 
of  these  appeals,  and  that  is  that  substance  should  be  given 
the  right  of  way  over  form.  [Citing  cases.} 

"The  claim  for  refund  should  have  been  more  particular; 
but  if  the  defendant  expected  to  avoid  the  repayment  of  this 
illegally  collected  tax  on  that  account,  he  should  have  been 
more  particular  in  his  answer.  The  derelictions  of  the  parties 
are  about  equal,  and  if  the  matter  is  at  large,  the  tax  ought 
to  be  repaid,  for  concededly  the  government  has  no  right  to 
it."  {Howbert  v.  Penrose,  38  F.2d  577  at  581) 


13.  Appellee's  argument  that  the  record  does  not  provide  sufficient  in- 
formation to  compute  the  income  on  the  accrual  basis  has  no  merit.  See 
footnote  3,  page  11,  supra.  Even  if  the  record  were  insufficient.  Appellee 
overlooks  the  Supplemental  Stipulation  between  the  parties  (Tr.  101)  and 
the  provisions  of  Rule  28  of  this  Court.  See  also  Undenvood  v.  Comm'r 
(4th  Cir.,  1932),  56  F.2d  67;  Comm'r  v.  Wells  (6th  Cir.,  1942)  132  F.2d 
405. 
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CONCLUSION 

The  decision  of  the  District  Court  was  erroneous.  The  judgment 
should  be  reversed  and  the  case  remanded. 

Respectfully  submitted, 
Eric  Sutcliffe 
William  D.  McKee 
Orrick,  Dahlquist,  Herrington 
&  Sutcliffe 


January  15,  1956 


Attorneys  for  Appellants 
(Appendix  Follows) 
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Appendix 

Accounting  Research  Bulletin  Number  45: 
Long-Term  Construction-type  Contracts 

Issued  by  the  Committee  on  Accounting  Procedure  of  the 
American  Institute  of  Accountants 

1.  This  bulletin  is  directed  to  the  accounting  problems  in  re- 
lation to  construction-type  contracts  in  the  case  of  commercial 
organizations  engaged  wholly  or  partly  in  the  contracting  business. 
It  does  not  deal  with  cost-plus-fixed-fee  contracts,  v/hich  are  dis- 
cussed in  Chapter  11,  Section  A,  of  Accounting  Research  Bulletin 
No.  43  (Restatement  and  Revision  of  Accounting  Research  Bul- 
letins, American  Institute  of  Accountants,  1953),  other  types  of 
cost-plus-fee  contracts,  or  contracts  such  as  those  for  products  or 
services  customarily  billed  as  shipped  or  rendered.  In  general  the 
type  of  contract  here  under  consideration  is  for  construction  of 
a  specific  project.  While  such  contracts  are  generally  carried  on  at 
the  job  site,  the  bulletin  would  also  be  applicable  in  appropriate 
cases  to  the  manufacturing  or  building  of  special  items  on  a  con- 
tract basis  in  a  contractor's  own  plant.  The  problems  in  accounting 
for  construction-type  contracts  arise  particularly  in  connection  with 
long-term  contracts  as  compared  with  those  requiring  relatively 
short  periods  for  completion. 

2.  Considerations  other  than  those  acceptable  as  a  basis  for  the 
recognition  of  income  frequently  enter  into  the  determination  of 
the  timing  and  amounts  of  interim  billings  on  construction-type 
contracts.  For  this  reason,  income  to  be  recognized  on  such  con- 
tracts at  the  various  stages  of  performance  ordinarily  should  not 
be  measured  by  interim  billings. 

GENERALLY  ACCEPTED  METHODS 

3.  Two  accounting  methods  comimonly  followed  by  contractors 
are  the  percentage-of-completion  method  and  the  completed-con- 
tract  method. 
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Percentage-of-complet-ion  Met-hod. 

4.  The  percentage-of-completion  method  recognizes  income 
as  work  on  a  contract  progresses.  The  committee  recommends  that 
the  recognized  income  be  that  percentage  of  estimated  total  income, 
either: 

(a)  that  incurred  costs  to  date  bear  to  estimated  total  cost  after 
giving  effect  to  estimates  of  costs  to  complete  based  upon  most 
recent  information,  or 

(b)  that  may  be  indicated  by  such  other  measure  of  progress 
toward  completion  as  may  be  appropriate  having  due  regard  to 
work  performed. 

Costs  as  here  used  might  exclude,  especially  during  the  early 
stages  of  a  contract,  all  or  a  portion  of  the  cost  of  such  items  as 
materials  and  subcontracts  if  it  appears  that  such  exclusion  would 
result  in  a  more  meaningful  periodic  allocation  of  income. 

5.  Under  this  method  current  assets  may  include  costs  and 
recognized  income  not  yet  billed,  with  respect  to  certain  contracts; 
and  liabilities,  in  most  cases  current  liabilities,  may  include  billings 
in  excess  of  costs  and  recognized  income  with  respect  to  other 
contracts. 

6.  When  the  current  estimate  of  total  contract  costs  indicates  a 
loss,  in  most  circumstances  provision  should  be  made  for  the  loss 
on  the  entire  contract.  If  there  is  a  close  relationship  between 
profitable  and  unprofitable  contracts,  such  as  in  the  case  of  con- 
tracts which  are  parts  of  the  same  project,  the  group  may  be 
treated  as  a  unit  in  determining  the  necessity  for  a  provision  for 
loss. 

7.  The  principal  advantages  of  the  percentage-of-completion 
method  are  periodic  recognition  of  income  currently  rather  than 
irregularly  as  contracts  are  completed,  and  the  reflection  of  the 
status  of  the  uncompleted  contracts  provided  through  the  current 
estimates  of  costs  to  complete  or  of  progress  toward  completion. 

8.  The  principal  disadvantage  of  the  percentage-of-completion 
method  is  that  it  is  necessarily  dependent  upon  estimates  of  ulti- 
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mate  costs  and  consequently  of  currently  accruing  income,  which 
are  subject  to  the  uncertainties  frequently  inherent  in  long-term 
contracts. 

Complefed-contract  Method. 

9.  The  completed-contract  method  recognizes  income  only 
when  the  contract  is  completed,  or  substantially  so.  Accordingly, 
costs  of  contracts  in  process  and  current  billings  are  accumulated 
but  there  are  no  interim  charges  or  credits  to  income  other  than 
provisions  for  losses.  A  contract  may  be  regarded  as  substantially 
completed  if  remaining  costs  are  not  significant  in  amount. 

10.  When  the  completed-contract  method  is  used,  it  may  be 
appropriate  to  allocate  general  and  administrative  expenses  to  con- 
tract costs  rather  than  to  periodic  income.  This  may  result  in  a 
better  matching  of  costs  and  revenues  than  would  result  from 
treating  such  expenses  as  periodic  costs,  particularly  in  years  when 
no  contracts  were  completed.  It  is  not  so  important,  however, 
when  the  contractor  is  engaged  in  numerous  projects  and  in  such 
circumstances  it  may  be  preferable  to  charge  those  expenses  as 
incurred  to  periodic  income.  In  any  case  there  should  be  no  ex- 
cessive deferring  of  overhead  costs,  such  as  might  occur  if  total 
overhead  were  assigned  to  abnormally  few  or  abnormally  small 
contracts  in  process. 

11.  Although  the  completed-contract  method  does  not  permit 
the  recording  of  any  income  prior  to  competion,  provision  should 
be  made  for  expected  losses  in  accordance  with  the  well  established 
practice  of  making  provision  for  foreseeable  losses.  If  there  is  a 
close  relationship  between  profitable  and  unprofitable  contracts, 
such  as  in  the  case  of  contracts  which  are  parts  of  the  same  project, 
the  group  may  be  treated  as  a  unit  in  determining  the  necessity  for 
a  provision  for  losses. 

12.  When  the  completed-contract  method  is  used,  an  excess  of 
accumulated  costs  over  related  billings  should  be  shown  in  the 
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balance  sheet  as  a  current  asset,  and  an  excess  of  accumulated 
billings  over  related  costs  should  be  shown  among  the  liabilties, 
in  most  cases  as  a  current  liability.  If  costs  exceed  billings  on  some 
contracts,  and  billings  exceed  costs  on  others,  the  contracts  should 
ordinarily  be  segregated  so  that  the  figures  on  the  asset  side  include 
only  those  contracts  on  which  costs  exceed  billings,  and  those  on 
the  liability  side  include  only  those  on  which  billings  exceed  costs. 
It  is  suggested  that  the  asset  item  be  described  as  "costs  of  uncom- 
pleted contracts  in  excess  of  related  billings"  rather  than  as  "inven- 
tory" or  "work  in  process,"  and  that  the  item  on  the  liability  side 
be  described  as  "billings  on  uncompleted  contracts  in  excess  of 
related  costs." 

13.  The  principal  advantage  of  the  completed-contract  method 
is  that  it  is  based  on  results  as  finally  determined,  rather  than  on 
estimates  for  unperformed  work  which  may  involve  unforeseen 
costs  and  possible  losses. 

14.  The  principal  disadvantage  of  the  completed-contract  meth- 
od is  that  it  does  not  reflect  current  performance  when  the  period 
of  any  contract  extends  into  more  than  one  accounting  period  and 
under  such  circumstances  it  may  result  in  irregular  recognition  of 
income. 

Selection  of  Method. 

15.  The  committee  believes  that  in  general  when  estimates  of 
costs  to  complete  and  extent  of  progress  toward  completion  of 
long-term  contracts  are  reasonably  dependable,  the  percentage-of- 
completion  method  is  preferable.  When  lack  of  dependable  esti- 
mates or  inherent  hazards  cause  forecasts  to  be  doubtful,  the  com- 
pleted-contract method  is  preferable.  Disclosure  of  the  method 
followed  should  be  made. 
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COMMITMENTS 

16.  In  special  cases  disclosures  of  extraordinary  commitments 
may  be  required,  but  generally  commitments  to  complete  contracts 
in  process  are  in  the  ordinary  course  of  a  contractor's  business  and 
are  not  required  to  be  disclosed  in  a  statement  of  financial  position. 
They  partake  of  the  nature  of  a  contractor's  business,  and  gen- 
erally do  not  represent  a  prospective  drain  on  his  cash  resources 
since  they  will  be  financed  by  current  billings. 

The  statement  entitled  "Long-term  Construction-type  Contracts" 
was  adopted  unanimously  by  the  tiventy-one  members  of  the  com- 
mittee, of  ivhom  two,  Mr.  Coleman  and  Mr.  Dixon,  assented  with 
qualification. 

Mr,  Coleman  and  Mr.  Dixon  do  not  approve  the  statements  in 
paragraphs  6  and  11  as  to  provisions  for  expected  losses  on  con- 
tracts. They  believe  that  such  provisions  should  be  made  in  the 
form  of  footnote  disclosure  or  as  a  reservation  of  retained  earnings, 
rather  than  by  a  charge  against  the  revenues  of  the  current  period. 

Mr.  Coleman  also  questions  the  usefulness  of  the  refinement  of 
segregating  the  offset  costs  and  billings  by  character  of  excess  as 
set  forth  in  the  second  sentence  of  paragraph  12.  He  suggests  that 
a  more  useful  alternative  would  be  to  show  in  any  event  total 
costs  and  total  billings  on  all  uncompleted  contracts  (a)  with  the 
excess  shown  either  as  a  current  asset  or  a  current  liability,  and 
(b)  with  a  supporting  schedule  indicating  individual  contract 
costs,  billings,  and  explanatory  comment. 

NOTES 

(See  Introduction  to  Accounting  Research  Bulletin  No.  43.) 

1.  Accounting  Research  Bulletins  represent  the  considered 
opinion  of  at  least  two-thirds  of  the  members  of  the  committee  on 
accounting  procedure,  reached  on  a  formal  vote  after  examination 
of  the  subject  matter  by  the  committee  and  the  research  depart- 
ment.   'Except  in  cases  in  which  formal  adoption  by  the  Institute 
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membership  has  been  asked  and  secured,  the  authority  of  the  bul- 
letins rests  upon  the  general  acceptability  of  opinions  so  reached. 

2.  Opinions  of  the  committee  are  not  intended  to  be  retroactive 
unless  they  contain  a  statement  of  such  intention.  They  should  not 
be  considered  applicable  to  the  accounting  for  transactions  arising 
prior  to  the  publication  of  the  opinions.  However,  the  committee 
does  not  wish  to  discourage  the  revision  of  past  accounts  in  an  in- 
dividual case  if  the  accountant  thinks  it  desirable  in  the  circum- 
stances. Opinions  of  the  committee  shoidd  be  considered  as  appli- 
cable only  to  items  which  are  material  and  significant  in  the  relative 
circumstances. 

3.  It  is  recognized  also  that  any  general  rules  may  be  subject 
to  exception;  it  is  felt,  however,  that  the  burden  of  justifying  de- 
parture from  accepted  procedures  must  be  assumed  by  those  who 
adopt  other  treatment.  Except  where  there  is  a  specific  statement 
of  a  different  intent  by  the  cotmnittee,  its  opinions  and  recom- 
mendations are  directed  primarily  to  business  enterprises  organized 
for  profit. 

AIA  Committee  on  Accounting  Procedure  (1934-1933). 
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[Title  of  District  Court  and  Cause.] 
Civil  No.  7891 

ALLEGATIONS  OF  PLAINTIFF 
Comes  now  the  plaintiff  and  alleges: 

I. 

That  the  above-entitled  action  was  commenced  by 
the  plaintiff  to  recover  damages  sustained  by  the 
estate  of  plaintiff's  intestate  as  a  result  of  said  in- 
testate's wrongful  death  which  occurred  as  a  result 
of  an  automobile  accident;  that  the  trial  of  the 
above-entitled  action  has  culminated  in  a  judgment 
in  favor  of  plaintiff  and  against  defendants,  and 
each  of  them,  in  the  sum  of  $10,000.00  plus  costs 
and  disbursements  taxed  at  $189.70,  which  judgment 
was  made  and  entered  in  the  above  court  on  June 
7,  1955;  that  no  part  of  said  judgment  has  been 
paid. 

IL 

That  on  December  6,  1954,  the  above-named  de- 
fendant Charles  Cox  also  known  as  Charlie  Cox, 
was  the  named  insured  in  a  policy  of  bodily  injury 
liability  and  property  damage  liability  insurance 
which  had  been  issued  by  garnishee  Connecticut 
Fire  Insurance  Company,  said  policy  being  more 
particularly  described  as  policy  No.  ACC10763. 

III. 

That  on  December  6,  1954,  the  above-named  de- 
fendant Charles  Cox,  also  known  as  Charlie  Cox, 
was  the  named  insured  in  a  policy  of  bodily  injury 
liability  and  property  damage  liability  insurance 
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which  had  been  issued  by  garnishee  Northwest  Cas- 
ualty Co.,  said  policy  being  more  particularly  de- 
scribed as  policy  No.  9063892. 

IV. 

That  attached  to  and  forming  a  part  of  both  of 
said  insurance  policies  was  an  endorsement  ap- 
proved by  the  Public  Utilities  Commissioner  of 
Oregon,  Form  MP-944,  and  said  endorsements  were 
in  full  force  and  effect  on  December  6,  1954;  that 
a  copy  of  said  Form  MP-944  is  attached  hereto 
marked  "Exhibit  A"  and  by  this  reference  made  a 
part  hereof  as  if  fully  set  forth  herein. 

V. 

That  the  motor  vehicles  which  were  in  the  afore- 
said accident  of  December  6,  1954,  which  were 
owned  by  defendant  Charles  Cox  and  being  oper- 
ated by  his  employee,  defendant  Albert  Earl  Jones, 
were  included  within  the  coverage  afforded  by  said 
policies  of  insurance  and  the  endorsements  thereto, 
and  in  accordance  with  the  terms  thereof  the  gar- 
nishees Connecticut  Fire  Insurance  Company  and 
Northwest  Casualty  Co.,  and  each  of  them,  were 
obligated  to  pay  the  judgment  heretofore  entered 
in  favor  of  plaintiff  and  against  the  defendants  for 
damages  sustained  by  reason  of  the  wrongful  death 
of  plaintiff's  intestate. 

VI. 

That  a  writ  of  execution  has  heretofore  been  is- 
sued by  the  Clerk  of  the  above-entitled  court  and 
that  in  response  to  a  notice  of  garnishment  directed 
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to  them  the  garnishees  Connecticut  Fire  Insurance 
Company  and  Northwest  Casualty  Co.  have  filed 
herein  their  certified  answers  thereto,  which  in  sub- 
stance set  forth  that  neither  of  them  has  any  money 
or  other  property  of  any  nature  owing  to  the  above- 
named  defendants,  or  either  of  them;  that  said  cer- 
tificates of  the  garnishees  in  their  present  form  are 
unsatisfactory  to  the  plaintiff. 

VII. 

That  the  plaintiff  has  served  the  foregoing  allega- 
tions upon  said  garnishees  together  with  written  in- 
terrogatories. 

Wherefore  plaintiff  demands  judgment  against 
the  garnishee,  Connecticut  Fire  Insurance  Com- 
pany and  Northwest  Casualty  Co.,  and  each  of 
them,  for  the  sum  of  $10,189.70,  together  with  in- 
terest thereon  at  the  rate  of  six  per  cent  (6%)  per 
annum  from  June  7,  1955. 

/s/  FRANK  McK.  BOSCH, 

Of  Attorneys  for  Plaintiff. 


EXHIBIT  A 

[Exhibit  A  attached  to  the  foregoing  is  identical 
to  the  endorsement  set  out  in  full  as  part  of  Exhibit 
A  attached  to  the  Agreed  Statement  of  Facts.  See 
page  23  of  this  printed  record.] 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  December  12,  1955. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  GARNISHEE,  CONNECTICUT 
FIRE  INSURANCE  COMPANY,  TO  ALLE- 
GATIONS OF  PLAINTIFF 

Comes  now,  Connecticut  Fire  Insurance  Com- 
pany, garnishee,  and  for  answer  to  the  allegations 
of  plaintiff  on  file  herein,  denies  each  and  every  al- 
legation and  the  whole  thereof  except  that  this  gar- 
nishee admits  Paragraphs  I,  II,  III,  IV,  VI  and 
VII  thereof. 

For  Further,  Separate  and  Affirmative  Answer  to 
the  Allegations  of  Plaintiff  This  Garnishee 
Alleges : 

I. 
Under  the  terms  of  said  policy  issued  by  this  gar- 
nishee to  said  Charlie  Cox,  coverage  was  expressly 
excluded  when  either  the  1948  Autocar  tractor  de- 
scribed in  said  policy,  or  the  1952  Homemade  semi- 
trailer described  therein  was  operated  as  a  part 
of  a  truck  and  trailer  unit  or  as  a  part  of  a  tractor 
and  trailer  unit,  the  other  portion  of  which  was  not 
insured  by  this  defendant. 

n. 

At  the  time  of  the  accident  referred  to  in  Para- 
graph I  of  plaintiff's  allegations,  said  1952  Home- 
made trailer  was  being  operated  while  attached  to 
a  certain  1948  Peterbuilt  tractor  which  was  then 
and  there  owned  by  said  Charlie  Cox  and  which 
was  and  is  not  insured  by  this  defendant. 
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III. 

At  the  time  and  place  of  said  accident,  said 
equipment  was  not  being  operated  pursuant  to  a 
license  or  permit  of  the  Public  Utilities  Commis- 
sioner of  Oregon  in  that  said  vehicle  was  being 
driven  to  Portland,  Oregon,  for  the  sole  purpose  of 
having  repairs  made  upon  the  said  Peterbuilt  trac- 
tor and  for  no  other  purpose.  The  endorsement  re- 
ferred to  in  Paragraph  IV  of  plaintiff's  allegations 
was  not  and  is  not,  therefore,  applicable  to  said  ac- 
cident nor  the  judgment  referred  to  in  Paragraph 
I  of  plaintiff's  allegations. 

Wherefore,  garnishee,  Connecticut  Fire  Insur- 
ance Company,  prays  that  plaintiff  take  nothing 
and  that  plaintiff's  allegations  be  dismissed. 

/s/  W.  H.  MORRISON, 

/s/  HOWARD  K.  BEEBE. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  December  14,  1955. 
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ANSWER  OF  GARNISHEE  NORTHWEST 
CASUALTY  COMPANY 

Comes  now  the  Northwest  Casualty  Company, 
garnishee,  and  for  answer  to  the  allegations  of  the 
plaintiff,  admits,  denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  of  Paragraphs  I,  VI  and 
VII. 
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II. 

The  garnishee  has  no  information  sufficient  to 
form  a  belief  and  therefore  denies  the  allegations 
of  Paragraph  II. 

III. 

Denies  the  allegations  of  Paragraphs  III  and  V. 

IV. 

Admits  the  allegations  of  Paragraph  IV  except 
that  the  copy  of  Form  MP-944  attached  as  a  sub- 
stantial copy. 

Wherefore,  having  fully  answered,  the  garnishee 
Northwest  Casualty  Company  prays  for  a  judgment 
dismissing  the  allegations  as  to  it  and  for  its  costs 
and  disbursements. 

/s/  WM.  C.  RALSTON, 

Of  Attorneys  for 

Northwest  Casualty  Co. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  December  16,  1955. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7891 

AGNES  H.  REMILLARD,  Administratrix  of  the 
Estate  of  Edward  S.  Remillard,  Deceased, 

Plaintiff, 

vs. 

CHARLES  COX  and  ALBERT  EARL  JONES, 

Defendants, 

CONNECTICUT     FIRE     INSURANCE     COM- 
PANY, 

Garnishee, 

NORTHWEST  CASUALTY  CO., 

Garnishee. 

SUPPLEMENTAL  ALLEGATIONS 
OF  PLAINTIFF 

Comes  now  the  plaintiff,  leave  of  court  having 
been  first  obtained,  and  files  herewith  supplemental 
allegations,  to  wit: 

I. 

That  the  above-entitled  action  was  commenced  by 
the  plaintiff  to  recover  damages  sustained  by  the 
estate  of  plaintiff  ^s  intestate  as  a  result  of  said  in- 
testate's wrongful  death  which  occurred  as  a  result 
of  an  automobile  accident;  that  the  trial  of  the 
above-entitled  action  has  culminated  in  a  judgment 
in  favor  of  plaintiff  and  against  defendants,  and 
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each  of  them,  in  the  sum  of  $10,238.00  plus  costs 
and  disbursements  taxed  at  $189.70,  which  judg- 
ment was  made  and  entered  in  the  above  court  on 
June  7,  1955;  that  no  part  of  said  judgment  has 
been  paid. 

II. 
That  on  December  6,  1954,  the  above-named  de- 
fendant Charles  Cox,  also  known  as  Charlie  Cox, 
was  the  named  insured  in  a  policy  of  bodily  injury 
liability  and  property  damage  liability  insurance 
which  had  been  issued  by  garnishee  Connecticut 
Fire  Insurance  Company,  said  policy  being  more 
particularly  described  as  policy  No.  ACC10763. 

III. 

That  on  December  6,  1954,  the  above-named  de- 
fendant Charles  Cox,  also  known  as  Charlie  Cox, 
was  the  named  insured  in  a  policy  of  bodily  injury 
liability  and  property  damage  liability  insurance 
which  had  been  issued  by  garnishee  Northwest  Cas- 
ualty Co.,  said  policy  being  more  particularly  de- 
scribed as  policy  No.  9063892. 

IV. 

That  attached  to  and  forming  a  part  of  both  of 
said  insurance  policies  was  an  endorsement  ap- 
proved by  the  Public  Utilities  Commissioner  of 
Oregon,  Form  MP-944,  and  said  endorsements  were 
in  full  force  and  effect  on  December  6,  1954;  that 
a  copy  of  said  Form  MP-944  is  attached  hereto 
marked  "Exhibit  A"  and  by  this  reference  made  a 
part  hereof  as  if  fully  set  forth  herein. 
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V. 

That  the  motor  vehicles  which  were  in  the  afore- 
said accident  of  December  6,  1954,  which  were 
owned  by  defendant  Charles  Cox  and  being  oper- 
ated by  his  employee,  defendant  Albert  Earl  Jones, 
were  included  within  the  coverage  afforded  by  said 
policies  of  insurance  and  the  endorsements  thereto, 
and  in  accordance  with  the  terms  thereof  the  gar- 
nishees Connecticut  Fire  Insurance  Company  and 
Northwest  Casualty  Co.,  and  each  of  them,  were 
obligated  to  pay  the  judgment  heretofore  entered 
in  favor  of  plaintiff  and  against  the  defendants  for 
damages  sustained  by  reason  of  the  wrongful  death 
of  plaintiff's  intestate. 

VI. 

That  a  writ  of  execution  has  heretofore  been  is- 
sued by  the  clerk  of  the  above-entitled  court  and 
that  in  response  to  a  notice  of  garnishment  directed 
to  them  the  garnishees  Connecticut  Fire  Insurance 
Company  and  Northwest  Casualty  Co.,  have  filed 
herein  their  certified  answers  thereto,  which  in  sub- 
stance set  forth  that  neither  of  them  has  any  money 
or  other  property  of  any  nature  owing  to  the  above- 
named  defendants,  or  either  of  them ;  that  said  cer- 
tificates of  the  garnishees  in  their  present  form  are 
unsatisfactory  to  the  plaintiff. 

VII. 

That  on  or  about  June  27,  1955,  the  plaintiff  noti- 
fied the  garnishees  Connecticut  Fire  Insurance 
Company  and  Northwest  Casualty  Co.  of  the  entry 
of  the  judgment  referred  to  in  Paragraph  I  hereof, 
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and  demanded  settlement  and  satisfaction  thereof. 
That  more  than  six  months  have  expired  since  said 
notification  and  demand  and  said  garnishees  have 
failed  and  refused  to  make  any  settlement  or  pay- 
ment on  said  judgment.  That  pursuant  to  the  pro- 
visions of  ORS  736.325  plaintiff  is  entitled  to  re- 
cover in  addition  to  the  amount  of  said  judgment 
such  sum  as  the  above-entitled  court  may  adjudge 
reasonable  as  her  attorney's  fees  in  this  proceeding. 

VIII. 
That  the  plaintiff  has  served  the  foregoing  alle- 
gations upon  said  garnishees. 

Wherefore  plaintiff  demands  judgment  against 
the  garnishees  Connecticut  Fire  Insurance  Com- 
pany and  Northwest  Casualty  Co.,  and  each  of 
them,  for  the  sum  of  $10,427.70,  together  with  in- 
terest thereon  at  the  rate  of  six  per  cent  (6%)  per 
annum  from  June  7,  1955,  and  such  sum  as  the 
court  may  adjudge  reasonable  as  her  attorney's  fees 
in  this  proceeding. 

/s/  FRANK  McK.  BOSCH, 

Of  Attorneys  for  Plaintiff. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  March  16,  1956. 
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ANSWER 

Comes  now  Northwest  Casualty  Company  as  gar- 
nishee and  for  answer  to  the  supplemental  allega- 
tions of  the  plaintiff  admits,  and  denies  as  follows : 
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I. 

Admits  the  allegations  of  Paragraphs  I,  III,  IV, 
VI  and  VIII. 

II. 
The  answering  garnishee  has  no  information  re- 
garding the  truth  of  the  allegations  regarding  the 
information  in  Paragraph  II,  therefore,  denies  the 
same. 

III. 
Denies  the  allegations  of  Paragraph  V. 

IV. 

Answering  the  allegations  of  Paragraph  VII,  ad- 
mits that  the  plaintiff  notified  the  Northwest  Cas- 
ualty Co.  of  the  entry  of  the  judgment  and  de- 
manded settlement  thereof  and  that  more  than  six 
months  have  elapsed  since  the  date  of  such  notifica- 
tion and  denies  the  remaining  allegations  in  said 
paragraph. 

Wherefore,  having  fully  answered,  the  North- 
west Casualty  Co.  garnishee  prays  for  judgment 
and  decree  dismissing  the  supplemental  allegations 
of  the  plaintiff. 

/s/  WM.  C.  RALSTON, 

Of  Attorneys  for  Northwest 
Casualty  Company. 

Service  of  copy  acknowledged. 
[Endorsed]:     Filed  February  14,  1956. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  GARNISHEE,  CONNECTICUT 
FIRE  INSURANCE  COMPANY,  TO  SUP- 
PLEMENTAL ALLEGATIONS  OF  PLAIN- 
TIFF 

Comes  now  Connecticut  Fire  Insurance  Com- 
pany, garnishee,  and  for  answer  to  the  Supple- 
mental Allegations  of  plaintiff  on  file  herein,  denies 
each  and  every  allegation  therein  contained  and 
the  whole  thereof,  except  as  expressly  admitted, 
stated  or  qualified  herein  or  in  the  answer  of  this 
garnishee  to  the  allegations  of  plaintiff  heretofore 
filed  herein,  and  except  that  this  garnishee  admits 
that  on  or  about  June  27,  1955,  plaintiff  notified 
this  garnishee  and  the  Northwest  Casualty  Co.,  of 
the  entry  of  the  judgment  referred  to  in  Para- 
graph I  of  said  Supplemental  Allegations  of  plain- 
tiff and  admits  that  more  than  six  months  have  ex- 
pired since  said  notification. 

Wherefore,  having  fully  answered,  this  garnishee 
prays  that  plaintiff  take  nothing. 

/s/  W.  H.  MORRISON, 

/s/  HOWARD  K.  BEEBE. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  February  23,  1956. 
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[Title  of  District  Court  and  Cause.] 

REPLY  OF  PLAINTIFF  TO  ANSWERS  OF 
GARNISHEE,  CONNECTICUT  FIRE  IN- 
SURANCE COMPANY 

Comes  now  the  plaintiff  and  for  reply  to  the  an- 
swers of  garnishee,  Connecticut  Fire  Insurance 
Company,  to  allegations  and  supplemental  allega- 
tions of  plaintiff  denies  each  and  every  allegation 
contained  in  said  answers  and  the  whole  thereof, 
except  such  portions  thereof  as  admit  allegations 
of  plaintiff  and  supplemental  allegations  of  plain- 
tiff. 

Wherefore,  plaintiff  reiterates  the  prayer  con- 
tained in  supplemental  allegations  of  plaintiff. 

/s/  FRANK  BOSCH, 

Attorney  for  Plaintiff. 

Service  of  copy  acknowledged. 

[Endorsed] :     Filed  March  19,  1956. 


[Title  of  District  Court  and  Cause.] 

REPLY  OF  PLAINTIFF  TO  ANSWERS  OP 
GARNISHEE,  NORTHWEST  CASUALTY 
COMPANY 

Comes  now  the  plaintiff  and  for  reply  to  the  an- 
swers of  garnishee,  Northwest  Casualty  Co.,  to  al- 
legations and  supplemental  allegations  of  plaintiff 
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denies  each  and  every  allegation  contained  in  said 
answers  and  the  whole  thereof,  except  such  portions 
thereof  as  admit  allegations  of  plaintiff  and  sup- 
plemental allegations  of  plaintiff. 

Wherefore,   plaintiif  reiterates  the   prayer  con- 
tained in  supplemental  allegations  of  plaintiff. 

/s/  FRANK  McK.  BOSCH, 

Attorney  for  Plaintiff. 

Service  of  copy  acknowledged. 
[Endorsed]  :     Filed  March  19,  1956. 


[Title  of  District  Court  and  Cause.] 

AGREED  STATEMENT  OF  FACTS 
This  matter  is  before  the  court  as  a  proceeding 
on  and  in  aid  of  a  writ  of  execution  heretofore 
issued  by  the  clerk  of  the  above-entitled  court  and 
pursuant  to  Federal  Rules  of  Civil  Procedure, 
Rule  69,  is  conducted  in  accordance  with  the  prac- 
tice and  procedure  in  such  cases  provided  by  the 
statutes  of  the  State  of  Oregon.  The  issues  are 
framed  by  the  following  pleadings  on  file  herein: 

(1)  Allegations  of  plaintiff; 

(2)  Answer  of  garnishee  Connecticut  Fire 
Insurance  Company; 

(3)  Answer  of  garnishee  Northwest  Casu- 
alty Company ; 

(4)  Supplemental  allegations  of  plaintiff; 

(5)  Answer  of  garnishee  Connecticut  Fire 
Insurance  to  Supplemental  Allegations  of 
Plaintiff; 
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(6)  Answer  of  garnishee  Northwest  Cas- 
ualty Co.  to  Supplemental  Allegations  of 
Plaintiff; 

(7)  Reply  of  plaintiff  to  answers  of  gar- 
nishees. 

Admitted  Facts 

The  following  facts  have  been  agreed  upon  by 
the  parties  hereto  by  and  through  their  respective 
attorneys  and  require  no  proof: 

I. 

The  above-entitled  action  was  commenced  by  the 
plaintiff  to  recover  damages  sustained  by  the  estate 
of  plaintiff's  intestate  as  a  result  of  said  intestate's 
wrongful  death  which  occurred  in  an  automobile 
accident  on  December  6,  1954,  near  The  Dalles,  Ore- 
gon. The  trial  of  the  above-entitled  action  has  cul- 
minated in  a  judgment  in  favor  of  plaintiff  and 
against  defendants,  and  each  of  them,  in  the  sima 
of  $10,238.00  plus  costs  and  disbursements  taxed  at 
$189.70.  Said  judgment  was  made  and  entered  in 
the  above-entitled  court  on  June  7,  1955,  and  no 
l^art  of  said  judgment  has  been  paid. 

II. 

On  December  6,  1954,  the  above-named  defendant 
Charles  Cox,  also  known  as  Charlie  Cox,  was  the 
named  insured  in  a  policy  of  bodily  injury  liabil- 
ity and  property  damage  liability  insurance  which 
had  been  issued  by  garnishee,  Connecticut  Fire  In- 
surance Company,  as  policy  No.  ACC10763.  A  true 
copy  of  said  policy  No.  ACC10763  is  attached 
hereto  marked  '^ Exhibit  A".  On  December  6,  1954, 
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there  was  in  full  force  and  effect  a  Certificate  of 
Insurance  on  file  with  the  Public  Utilities  Commis- 
sioner of  Oregon  which  had  been  issued  under  said 
policy  No.  ACC10763  in  compliance  with  the  Motor 
Transportation  Code  of  Oregon  and  the  pertinent 
rules  and  regulations  of  the  Public  Utilities  Com- 
missioner of  Oregon,  and  a  photostatic  copy  of  said 
Certificate  of  Insurance  is  attached  hereto  marked 
''Exhibit  B." 

III. 
Prior  to  March  19,  1954,  the  garnishee  Northwest 
Casualty  Company  had  issued  a  policy  of  bodily  in- 
jury liability  and  property  damage  liability  insur- 
ance to  one  Robert  L.  Ellis  of  Spokane,  Washing- 
ton, said  policy  being  No.  906-3892.  A  specimen 
copy  of  said  policy  is  attached  hereto  marked  "Ex- 
hibit C'\  The  daily  report  relating  to  said  policy 
No.  906-3892  discloses  that  the  Schedule  of  Automo- 
biles specifically  described  as  covered  by  said  policy 
included  a  1951  Ford  F8  truck,  motor  No. 
FE1LB13758  and  a  1953  Freuhauf  semi-trailer, 
motor  No.  C28000.  Said  daily  report  also  discloses 
that  the  name  of  the  original  insured,  Robert  L. 
Ellis,  was  crossed  ofic  and  the  name  of  the  defendant 
Charlie  Cox  was  substituted  therefor  in  longhand. 
On  December  6,  1954,  there  was  in  full  force  and 
effect  a  Certificate  of  Insurance  on  file  with  the 
Public  Utilities  Commissioner  of  Oregon  which  had 
been  issued  under  said  policy  No.  906-3892  in  favor 
of  defendant  Charles  Cox  and  in  compliance  with 
the  Motor  Transportation  Code  of  Oregon  and  the 
pertinent  rules  and  regulations  of  the  Public  Utili- 
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ties  Commissioner  of  Oregon.  A  photostatic  copy  of 
said  Certificate  of  Insurance  is  attached  hereto 
marked  "Exhibit  D". 

IV. 
Attached  to  and  forming  a  part  of  both  of  said 
insurance  policies  was  an  endorsement  approved 
by  the  Public  Utilities  Commissioner  of  Oregon 
(MP-944)  and  said  endorsements  were  in  full  force 
and  effect  on  December  6,  1954. 

V. 

A  writ  of  execution  has  heretofore  been  issued 
by  the  clerk  of  the  above-entitled  court  and  that  in 
response  to  a  notice  of  garnishment  directed  to 
them  the  garnishees  Connecticut  Fire  Insurance 
Company  and  Northwest  Casualty  Company,  have 
filed  herein  their  certified  answers  thereto,  which 
in  substance  set  forth  that  neither  of  them  has  any 
money  or  other  property  of  any  nature  owing  to  the 
above-named  defendants  or  either  of  them. 

VI. 

The  motor  vehicles  which  were  involved  in  the 
aforesaid  accident  of  December  6,  1954,  which  were 
owned  by  defendant  Charles  Cox  and  being  oper- 
ated by  his  employee,  defendant  Albert  Earl  Jones, 
were  the  following,  to  wit : 

(1)  A  1948  Peterbilt  semitractor,  motor  or 
I.D.  No.  50608,  which  was  towing  a 

(2)  1952  Homemade  semi-trailer,  motor  or 
I.D.  No.  173068. 

At  the  time  of  the  accident  the  defendant  Albert 
Earl   Jones   was   operating   said   equipment   from 
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Pasco,  Washington,  to  Portland,  Oregon.  While  the 
parties  hereto  do  not  specifically  stipulate  as  to  the 
purpose  for  which  said  equipment  was  being  used 
at  the  time  of  the  accident,  it  is  nevertheless  stipu- 
lated and  agreed  that  if  defendant  Charles  Cox 
was  called  to  testify  concerning  said  purpose  he 
would  testify  to  the  same  effect  as  he  did  in  his 
deposition  taken  February  2,  1956,  which  deposition 
has  heretofore  been  transcribed  and  filed  herein. 

VII. 

The  1952  Homemade  semi-trailer  referred  to  in 
Paragraph  VI  hereof  was  the  same  trailer  specifi- 
cally described  in  Connecticut  policy  No.  ACC10763 ; 
said  policy,  however,  did  not  describe  said  1948 
Peterbilt  semi-tractor. 

VIII. 

That  plaintiff  has  complied  with  the  require- 
ments of  ORS  736-325  relating  to  the  giving  of  no- 
tice to  the  garnishees  and  more  than  six  months  has 
expired  since  receipt  of  said  notice. 

/s/  FRANK  BOSCH, 

Of  Attorneys  for  Agnes  H.  Remillard,  Administra- 
trix of  the  Estate  of  Edward  S.  Remillard, 
Deceased. 

/s/  HOWARD  K.  BEEBE, 

Of  Attorneys  for  Garnishee,  Connecticut  Fire  In- 
surance Company. 

/s/  WM.  C.  RALSTON, 
Of  Attorneys  for  Garnishee,  Northwest  Casualty 
Company. 
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Exclusions 

This  policy  does  not  apply : 

*  *     * 

(c)  under  coverages  A  and  B,  while  the  auto- 
mobile is  used  for  the  towing  of  any  trailer  owned 
or  hired  by  the  insured  and  not  covered  by  like  in- 
surance in  the  company;  or  while  any  trailer  cov- 
ered by  this  policy  is  used  with  any  automobile 
owned  or  hired  by  the  insured  and  not  covered  by 
like  insurance  in  the  company; 

*  *     » 

Oregon  Public  Utilities  Commissioner 

Endorsement  for  Motor  Carrier  Policies  of  Insur- 
ance for  Bodily  Injviry  Liability  and  Property 
Damage  Liability — Automatic  Coverage 

The  policy  to  which  this  endorsement  is  attached 
is  an  automobile  bodily  injury  liability  and  prop- 
erty damage  liability  policy,  and  is  hereby  amended 
to  assure  compliance  by  the  named  insured,  as  a 
motor  carrier  of  passengers  or  property  with  appro- 
priate provisions  of  the  Motor  Transportation  Code 
of  Oregon,  as  amended,  and  the  pertinent  rules  and 
regulations  of  the  Public  Utilities  Commissioner  of 
Oregon,  promulgated  in  accordance  with  the  pro- 
visions of  the  Motor  Transportation  Code  of  Ore- 
gon. 

In  consideration  of  the  premium  stated  in  the 
policy  to  which  this  endorsement  is  attached,  or  be- 
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comes  a  part,  when  duly  countersigned,  the  com- 
pany hereby  agrees  to  pay  any  final  judgment 
recovered  against  the  named  insured  for  bodily 
injury  to  or  the  death  of  any  persons  or  loss  of  or 
damage  to  property  of  others  (excluding  injury  to 
or  death  of  the  named  insured's  employees  while 
engaged  in  the  course  of  their  employment,  and  loss 
of  or  damage  to  property  owned  or  operated  by  or 
in  the  care,  custody  or  control  of  the  named  insured, 
and  property  transported  by  the  named  insured, 
designated  as  cargo,  and  to  any  obligation  for  which 
the  named  insured  may  be  held  liable  under  any 
workmen's  compensation  law),  resulting  from  the 
negligent  operation,  maintenance,  ownership,  or  use 
of  motor  vehicles  under  permit  issued  to  the  named 
insured  by  the  Public  Utilities  Commissioner  of 
Oregon,  or  otherwise  under  the  Oregon  Motor 
Transportation  Code,  within  the  limits  of  liability 
hereinafter  provided,  regardless  of  whether  such 
motor  vehicles  are  specifically  described  in  the  pol- 
icy or  not.  It  is  understood  and  agreed  that  upon 
failure  of  the  company  to  pay  any  such  final  judg- 
ment recovered  against  the  named  insured,  the 
judgment  creditor  may  maintain  an  action  in  any 
court  of  competent  jurisdiction  against  the  company 
to  compel  such  payment.  The  bankruptcy  or  insol- 
vency of  the  name  insirred  shall  not  relieve  the  com- 
pany of  any  of  its  obligations  hereunder.  The  lia- 
bility of  the  company  extends  to  such  losses,  dam- 
ages, injuries,  or  deaths  whether  occurring  on  the 
route  or  in  the  territory  authorized  to  be  served  by 
the  named  insured  or  elsewhere,  within  the  State  of 
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Oregon,  but  as  respects  this  endorsement  only  while 
operating  under  the  provisions  of  the  Motor  Trans- 
portation Code  of  Oregon. 

The  liability  of  the  company  on  each-  motor  ve- 
hicle for  the  following  limits  shall  be  a  continuing 
one  notwithstanding  any  recovery  hereunder,  in  the 
following  minimum  amounts: 

Type  of  Motor  Vehicle 

Each  motor  vehicle  authorized  for  use  in  the 
transportation  of  property  or  persons. 

Bodily  Injury  Limit  for  Each  Person 
$10,000.  Liability  Limit  for  Each  Acci- 
dent $20,000.  Property  Damage  Liability 
Limit  for  Each  Accident  $10,000. 

In  the  event  the  policy  to  which  this  endorsement 
is  attached  is  issued  for  limits  greater  than  those 
prescribed  herein,  the  terms  and  conditions  of  this 
endorsement  shall  apply  only  to  the  minimum  limits 
set  forth  in  this  endorsement. 

Nothing  contained  in  the  policy  or  any  endorse- 
ments thereon,  nor  the  violation  of  any  of  the  pro- 
visions of  the  policy  or  of  any  endorsement  thereon 
by  the  named  insured,  shall  relieve  the  company 
from  liability  hereunder  or  from  the  payment  of 
any  such  final  judgment,  but  as  respects  any  equip- 
ment of  the  named  insured  while  being  operated  by 
others  under  an  interchange  of  equipment  agree- 
ment or  requirement,  the  insurance  afforded  by  this 
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policy  shall  be  excess  over  any  other  valid  and  col- 
lectible insurance  available  to  the  named  insured. 

The  named  insured  agrees  to  reimburse  the  com- 
pany for  any  payment  made  by  the  company  on 
account  of  any  accident,  claim,  or  suit  involving  a 
breach  of  the  terms  of  the  policy,  and  for  any  pay- 
ment that  the  company  would  not  have  been  obli- 
gated to  make  imder  the  provisions  of  the  policy, 
except  for  the  agreement  contained  in  this  endorse- 
ment. 

Cancellation  of  this  endorsement  or  of  the  policy 
to  which  it  is  attached  may  be  effected  by  the  com- 
pany or  the  named  insured  giving  not  less  than  15 
days'  notice  in  writing  to  the  Public  Utilities  Com- 
missioner of  Oregon  at  his  office  in  Salem,  Oregon, 
said  notice  to  commence  to  run  from  the  date  notice 
is  actually  received  at  the  office  of  said  Commis- 
sioner. 

Attached  to  and  forming  part  of  Policy  No.  ACC 
10763  issued  by  the  Connecticut  Fire  Insurance 
Company  (herein  called  company)  of  Hartford, 
Connecticut. 

To  Charlie  Cox  of  Pasco,  Washington. 

Dated  at  Pasco,  Washington  this  4th  Day  of  Oc- 
tober, 1954. 


Authorized  Company 
Representative. 
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Standard  Form  of  Endorsement  Prescribed  by  the 
Washington  Public  Service  Commission 

To  Be  Attached  to  and  Made  a  Part  of  All  Policies 
Insuring  Motor  Freight  Carriers  Subject  to 
Regulation  by  the  Washington  Public  Service 
Commission 

(Form  MV  1) 

(Supersedes  all  endorsements  heretofore  required 

by  said  Commission) 

The  policy  to  which  this  endorsement  is  attached 
is  an  Automobile  Bodily  Injury  Liability  and  Prop- 
erty Damage  Liability  policy,  and  is  hereby 
amended  to  assure  compliance  by  the  insured,  as  a 
motor  carrier  of  property,  with  appropriate  pro- 
visions of  law  (Chapter  184,  Laws  of  1935  and  acts 
amendatory  thereof  and  supplemental  thereto)  ;  and 
vvdth  the  pertinent  rules,  orders  and  regulations  of 
the  Washington  Public  Service  Commission. 

In  consideration  of  the  premium  provided  for  in 
the  policy  of  which  this  endorsement  is  made  a  part 
the  Company  agrees  that  within  the  classes  of  cov- 
erage provided  by  the  policy  it  will  pay  any  final 
judgment  rendered  against  the  insured  for  bodily 
injuries  to  or  death  of  any  person  or  persons  other 
than  the  named  insured,  or  damage  to  or  destruc- 
tion of  property,  or  both,  arising  out  of  the  owner- 
ship, maintenance  or  use  of  any  vehicle  operated 
under  authority  of  the  aforesaid  statutes,  although 
such  vehicle  may  not  be  specifically  described  in  the 
policy;  that  the  judgment  creditor  may  maintain  an 
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of  one  or  more  than  one  claimant  in  any  one  acci- 
dent. 

Nothing  in  this  endorsement  shall  be  construed  to 
limit  or  restrict  any  coverage  otherwise  provided  by 
the  policy  of  which  this  endorsement  is  made  a  part. 

When  countersigned  by  an  authorized  represen- 
tative of  the  Company  this  endorsement  becomes  a 
part  of  Policy  No.  ACC  10763  issued  by  Connecti- 
cut Fire  Insurance  Company  (herein  called  Com- 
pany) to  Charlie  Cox  effective  June  15,  1954  at 
12:01  a.m.,  standard  time  at  the  address  of  the  in- 
sured as  stated  in  said  policy. 

Countersigned  at  Pasco,  Washington,  this  17th 
day  of  June,  1954. 

By 

Authorized  Company 
Representative. 

Note:  This  endorsement  must  be  executed  in  ac- 
cordance with  ''Conditions"  of  the  policy. 


EXHIBIT  B 

55417-57025-64212 

Motor  Carrier  Bodily  Injury  Liability  and  Prop- 
erty Damage  Liability  Automatic  Coverage 

Certificate  of  Insurance 
Certificate  No 
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To  be  filed  with  the  Public  Utilities  Commissioner, 
Salem,  Oregon. 

Motor  Carrier  Automobile  Bodily  Injury  Liability 
and  Property  Damage  Liability  Automatic 
Coverage 

Certificate  of  Insurance 

Filed  with 

Public  Utilities  Commissioner,  Salem,  Oregon 

This  Is  To  Certify,  that  the  Connecticut  Fire  In- 
surance Company  (hereinafter  called  company)  of 
Hartford,  Connecticut  has  issued  to  Charlie  Cox  of 
4th  and  Lewis,  Pasco,  Washington  the  policy  of 
automobile  bodily  injury  liability  and  property 
damage  liability  insurance  herein  described  which 
by  the  attachment  of  endorsement  approved  by  the 
Public  Utilities  Commissioner  of  Oregon,  Form  No. 
MP-944,  has  been  amended  to  provide  the  coverage 
or  security  for  the  protection  of  the  public  required 
with  respect  to  the  operation,  maintenance,  owner- 
ship, or  use  of  motor  vehicles  under  permit  issued 
to  the  named  insured  by  the  Public  Utilities  Com- 
missioner of  Oregon  or  otherwise  under  the  Motor 
Transportation  Code  and  the  pertinent  rules  and 
regulations  of  the  Public  Utilities  Commissioner  of 
Oregon,  regardless  of  whether  such  motor  vehicles 
are  specifically  described  in  the  policy  or  not.  The 
liability  of  the  company  extends  to  all  losses,  dam- 
ages, injuries,  or  deaths  whether  occurring  on  the 
route  or  in  the  territory  authorized  to  be  served  by 
the  named  insured  or  elsewhere,  within  the  state  of 
Oregon. 
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Whenever  requested  by  the  Commissioner,  the 
company  agrees  to  furnish  to  the  Commissioner  a 
duplicate  original  of  said  policy  and  all  endorse- 
ments thereon. 

This  certificate  effective  from  September  10,  1954, 
to  June  15,  1955  (12:01  a.m.,  standard  time  at  the 
address  of  the  named  insured  as  stated  in  said  pol- 
icy),   issued   under   Policy    No.    ACC    10763,    and 

supersedes  and  cancels  certificate  effective 

,19 

No issued  under  above  policy. 

Countersigned  at  San  Francisco,  California,  this 
4th  day  of  October,  1954. 

/s/  H.  NIELAUS, 

Authorized  Company 
Representative. 


EXHIBIT  C 


Exclusions 


*     *     * 


(c)  under  Coverages  A  and  B,  while  the  auto- 
mobile is  used  for  the  towing  of  any  trailer  owned 
or  hired  by  the  insured  and  not  covered  by  like  in- 
surance in  the  Company;  or  while  any  trailer  cov- 
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ered  by  this  policy  is  used  with  any  automobile 
owned  or  hired  by  the  insured  and  not  covered  by 
like  insurance  in  the  Company; 


EXHIBIT  D 

Motor  Carrier  Bodily  Injury  Liability  and 
Property  Damage  Liability  Automatic  Coverage 

Certificate  of  Insurance 

Certificate  No.  2 

To  be  filed  with  the  Public  Utilities  Commis- 
sioner, Salem,  Oregon. 

Motor  Carrier  Automobile  Bodily  Injury  Liability 
and  Property  Damage  Liability  Automatic 
Coverage 

Certificate   of  Insurance 

Filed  with  Public  Utilities  Commissioner 
Salem,  Oregon 

This  is  to  Certify,  that  the  Northwest  Casualty 
Company,  (hereinafter  called  company)  of  217  Pine 
Street,  Seattle,  Washington,  has  issued  to  Charlie 
Cox  of  507  N.  4th,  Pasco,  Wash,  the  policy  of  auto- 
mobile bodily  injury  liability  and  property  damage 
liability  insurance  herein  described  which  by  the 
attachment  of  endorsement  approved  by  the  Public 
Utilities  Commissioner  of  Oregon,  Form  No.  MP- 
944,  has  been  amended  to  provide  the  coverage  or 
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security  for  the  protection  of  the  public  required 
with  respect  to  the  operation,  maintenance,  owner- 
ship, or  use  of  motor  vehicles  under  permit  issued 
to  the  named  insured  by  the  Public  Utilities  Com- 
missioner of  Oregon  or  otherwise  under  the  Motor 
Transportation  Code  and  the  pertinent  rules  and 
regulations  of  the  Public  Utilities  Commissioner  of 
Oregon,  regardless  of  whether  such  motor  vehicles 
are  specifically  described  in  the  policy  or  not.  The 
liability  of  the  company  extends  to  all  losses,  dam- 
ages, injuries,  or  deaths  whether  occurring  on  the 
route  or  in  the  territory  authorized  to  be  served  by 
the  named  insured  or  elsewhere,  within  the  state  of 
Oregon. 

Whenever  requested  by  the  Commissioner,  the 
company  agrees  to  furnish  to  the  Commissioner  a 
duplicate  original  of  said  policy  and  all  endorse- 
ments thereon. 

This  certificate  effective  from  September  10,  1954, 
to  March  19,  1955,  (12:01  a.m.,  standard  time  at  the 
address  of  the  named  insured  as  stated  in  said 
policy),  and  supersedes  and  cancels  certificate  ef- 
fective September  22,  1954,  No.  1,  issued  under 
Policy  No.  906-3892. 

Countersigned  at  Seattle,  Wash.,  this  6th  day  of 
October,  1954. 

/s/  W.  H.  CRESMAN, 

Authorized  Company  Repre- 
sentative. 

[Endorsed]:  Filed  April  2,  1956. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7891 

AGNES  H.  REMILLARD,  Administratrix  of  the 
Estate  of  Edward  S.  Remillard,  Deceased, 

Plaintiff, 

vs. 

CHARLES  COX  and  ALBERT  EARL  JONES, 

Defendants, 

CONNECTICUT  FIRE  INSURANCE  COM- 
PANY, 

Garnishee, 

NORTHWEST  CASUALTY  CO., 

Garnishee, 

OBJECTIONS  OF  GARNISHEE,  THE  CON- 
NECTICUT FIRE  INSURANCE  COM- 
PANY, TO  PROPOSED  FINDINGS  01^ 
FACT  AND  CONCLUSIONS  OF  LAW 

Comes  now  The  Connecticut  Fire  Insurance  Com- 
pany, garnishee  herein,  and  respectfully  objects  to 
the  findings  of  fact  and  conclusions  of  law  as  fol- 
lows: 

I. 

Objects  to  finding  number  VI,  upon  the  ground 
and  for  the  reason  that  the  same  is  not  a  findin.s:  of 
fact  but  is  a  conclusion  of  law;  upon  the  ground 
and  for  the  reason  that  the  same  disregards  en- 


36  Confiecticut  Fire  Ins.  Co.,  vs. 

tirely  the  force  and  effect  of  Exclusion  ''c"  of  this 
garnishee's  policy  which  reads  as  follows: 

"(c)  under  coverages  A  and  B,  while  the 
automobile  is  used  for  the  towing  of  any  trailer 
owned  or  hired  by  the  insured  and  not  covered 
by  like  insurance  in  the  company;  or  while 
any  trailer  covered  by  this  policy  is  used  with 
any  automobile  owned  or  hired  by  the  insured 
and  not  covered  by  like  insurance  in  the  com- 
pany;" 

II. 
Objects  further  to  any  inferred  or  implied  find- 
ing that  the  vehicles  involved  in  the  accident  were 
being  operated  pursuant  to  any  permit  issued  by  the 
Public  Utilities  Commissioner  of  the  State  of  Ore- 
gon upon  the  ground  and  for  the  reason  that  the 
evidence  affirmatively  shows  that  it  was  not  neces- 
sary to  have  a  permit  from  the  Public  Utilities 
Commissioner  of  the  State  of  Oregon  in  order  to 
operate  said  vehicles  upon  the  highway  at  the  time 
and  place  of  the  accident  which  gave  rise  to  plain- 
tiff's  judgment  herein. 

III. 

Objects  to  conclusion  of  law  number  I,  upon  the 
ground  and  for  the  reason  that  the  evidence  affirma- 
tively shows  that  the  insurance  policy  of  this  gar- 
nishee excluded  coverage  for  the  accident  which 
gave  rise  to  plaintiff's  judgment  because  said  policy 
did  not  specifically  describe  the  1948  Peterbuilt 
tractor  which  was  involved  in  that  accident  and 
specifically  excluded  coverage  with  respect  to  said 
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homemade  trailer  while  it  was  being  towed  by  any 
vehicle  other  than  the  1948  Autocar  tractor  de- 
scribed in  this  garnishee's  said  policy;  and  this 
garnishee  further  objects  to  said  conclusion  of  law 
upon  the  ground  and  for  the  reason  that  even  if 
this  garnishee  is  liable  by  virtue  of  the  Public 
Utilities  Commissioner's  endorsement  (MP-944) 
attached  to  said  policy  it  would,  in  any  event,  be 
liable  only  to  the  extent  of  $10,000.00  and  would 
not  be  liable  for  the  full  amount  of  said  judgment. 

IV. 

Objects  to  conclusion  of  law  number  II,  upon  the 
ground  and  for  the  reason  that  there  is  not  compe- 
tent or  substantial  evidence  to  support  a  judgment 
against  this  garnishee  and  upon  the  further  ground 
that  the  evidence  affirmatively  shows  that  this  gar- 
nishee is  not  liable  to  plaintiff  for  any  sum  what- 
soever. 

/s/  HOWARD  K.  BEEBE. 

Service  of  Copy  acknowledged. 
[Endorsed] :  Filed  April  19,  1956. 
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[Title  of  District  Court  and  Cause.] 

GARNISHEE,  THE  CONNECTICUT  FIRE 
INSURANCE  COMPANY'S  PROPOSED 
OTHER,  ADDITIONAL  AND  AMENDED 
FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW 

This  matter  coming  on  regularly  for  trial  before 
the  Hon.  William  G.  East,  Judge  of  the  above- 
entitled  court,  on  April  5,  1956,  to  determine 
whether  the  garnishees.  The  Connecticut  Fire  In- 
surance Company  and  Northwest  Casualty  Com- 
pany, had  any  property  as  to  which  such  garnishees 
were  required  to  give  a  certificate  as  provided  for 
in  ORS  29.280.  Pursuant  to  Federal  Rules  of  Civil 
Procedure,  Rule  69,  the  trial  was  conducted  in  ac- 
cordance with  the  practice  and  procedure  in  such 
cases  made  and  provided  by  the  statutes  of  the 
State  of  Oregon.  Plaintiff,  as  the  judgment  credi- 
tor, appearing  by  her  attorney,  Frank  McK.  Bosch, 
the  garnishee  The  Connecticut  Fire  Insurance  Com- 
pany appearing  by  one  of  its  attorneys,  Howard 
K.  Beebe,  and  the  garnishee  Northwest  Casualty 
Company  appearing  by  one  of  its  attorneys,  sub- 
mitted to  the  court  an  agreed  statement  of  facts 
and  thereafter  the  court  heard  statements  and  ar- 
guments by  respective  counsel  concerning  the  issues 
to  be  resolved,  and  having  considered  the  same  and 
being  fully  advised  in  the  premises,  makes  the  fol- 
lowing : 
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Findings  of  Fact 

I. 

The  above-entitled  action  was  commenced  by  the 
plaintiff  to  recover  damages  sustained  by  the  estate 
of  plaintiff's  intestate  as  a  result  of  said  intestate's 
wrongful  death,  which  occurred  in  an  automobile 
accident  on  December  6,  1954,  near  The  Dalles, 
Oregon.  The  trial  of  said  action  has  culminated  in 
a  judgment  in  favor  of  plaintiff  and  against  defend- 
ants, and  each  of  them,  in  the  sum  of  $10,238.00 
plus  costs  and  disbursements  taxed  at  $189.70.  The 
judgment  was  made  and  entered  in  the  above- 
entitled  court  on  June  7,  1955,  and  no  part  thereof 
has  been  paid. 

II. 

That  on  December  6,  1954,  the  defendant  Charles 
Cox,  also  known  as  Charlie  Cox,  was  the  named 
insured  in  a  policy  of  bodily  injury  liability  and 
property  damage  liability  insurance  which  had  been 
issued  by  garnishee  Connecticut  Fire  Insurance 
Company  as  policy  No.  ACC  10763,  to  which  was 
attached  an  endorsement  approved  by  the  Public 
Utilities  Commissioner  of  the  State  of  Oregon 
(MP-944),  and  that  said  policy  and  said  endorse- 
ment were  in  full  force  and  effect  on  December  6, 
1954. 

III. 
That  on  December  6,  1954,  the  defendant  Charles 
Cox,  also  known  as  Charlie  Cox,  was  the  named 
insured  in  a  policy  of  bodily  injury  liability  and 
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property  damage  liability  insurance  which  had  been 
issued  by  garnishee  Xoithwest  Casualty  Co.  as  pol- 
icy No.  906-3892,  to  which  was  attached  an  endorse- 
ment approved  by  the  Public  Utilities  Commis- 
sioner of  the  State  of  Oregon  (MP-9-y:),  and  that 
said  policy  and  said  endorsement  were  in  full  force 
and  effect  on  December  6,  1954. 

IT. 
That  the  motor  vehicles  which  were  involved  in 
the  aforesaid  accident  of  December  6,  1954,  which 
were  owned  by  defendant  Charles  Cox  and  operated 
by  his  employee,  defendant  Albert  Earl  Jones,  were 
the  following  to  wit: 

(1)  1948  Peterbuilt  tractor,  motor  or  I.D.  No. 
50608,  which  was  towing; 

(2)  1952  Homemade  trailer,  motor  or  I.D.  No. 
173068. 

That  at  the  time  of  the  accident  the  defendant 
Albert  Earl  Jones  was  operating  said  equipment 
from  Pasco.  Washington,  to  Portland,  Oregon,  for 
the  purpose  of  having  necessary  repairs  made  to 
thp  tractor  at  Portland,  Oregon:  at  the  time  and 
place  of  said  accident,  said  equipment  was  not 
being  operated  as  a  common,  private  or  contract 
carrier  in  the  transportation  of  persons  or  prop- 
erty or  either. 

V. 

That  the  1952  Homemade  trailer  referred  to  in 
Paragraph  lY  hereof  was  specifically  described  in 
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The  Connecticut  Fire  Insurance  Company  policy 
No.  ACC  10763,  but  neither  this  policy  nor  policy 
No.  906-3892  of  Northwest  Casualty  Company  spe- 
cifically described  the  1948  Peterbuilt  tractor  re- 
ferred to  in  Paragraph  IV.  The  policy  issued  by 
garnishee  the  Connecticut  Fire  Insurance  Company, 
excluded  coverage  under  Exclusion  ''(c)"  of  its 
said  policy  as  follows: 

''(c)  under  coverages  A  and  B,  while  the 
automobile  is  used  for  the  towing  of  any  trailer 
owned  or  hired  by  the  insured  and  not  covered 
by  like  insurance  in  the  company ;  or  while  any 
trailer  covered  by  this  policy  is  used  with  any 
automobile  owned  or  hired  by  the  insured  and 
not  covered  by  like  insurance  in  the  company;" 

Based  upon  the  above  Findings  of  Fact,  the 
court  deduces  the  following 

Conclusions  of  Law 

I. 

At  the  time  and  place  of  the  accident  which  gave 
rise  to  the  plaintiff's  judgment  herein,  said  motor 
vehicle  equipment  was  not  being  operated  under 
any  permit  issued  by  the  Public  Utilities  Commis- 
sioner of  Oregon  or  otherwise  under  the  Motor 
Transportation  Code  of  the  State  of  Oregon.  There- 
for, the  coverage  for  said  accident  is  excluded  under 
Exclusion  "(c)"  of  the  policy  issued  by  The  Con- 
necticut Fire  Insurance  Company  and  the  provi- 
sions of  the  Public  Utilities  Commissioner  of  Ore- 
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gon's  endorsement  attached  thereto  is  not  applicable 
to  said  accident  and  the  judgment  heretofore  ob- 
tained by  plaintiff  herein. 

II. 
By  reason  of  the  fact  that  neither  piece  of  equip- 
ment involved  in  said  accident  was  described  in  the 
policy  of  Northwest  Casualty  Company  and  by  rea- 
son of  the  nonapplicability  of  the  Public  Utilities 
Commissioner  of  Oregon's  endorsement  attached  to 
said  policy,  plaintiff  is  not  entitled  to  recover 
against  garnishee  Northwest  Casualty  Company. 

III. 

Plaintiff's  allegations  and  supplemental  allega- 
tions should  be  dismissed  and  plaintiff  should  take 
nothing  from  garnishees  or  either  of  them. 

Dated  this  ....  day  of  April,  1956. 


Judge. 
Service  of  copy  acknowledged. 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  OF  GARNISHEE,  NORTH- 
WEST CASUALTY  CO.,  TO  PROPOSED 
FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Comes  now  the  Northwest  Casualty   Company, 
garnishee  herein,  and  respectfully  objects  to  the 
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findings  of  fact  and  conclusions  of  law  heretofore 
filed  by  the  Administratrix  of  the  Estate  of  Edward 
S.  Remillard  as  follows: 

I. 

Objects  to  finding  niunber  VII,  upon  the  ground 
and  for  the  reason  that  the  policy  of  the  Northwest 
Casualty  Company,  No.  906-3892,  did  not,  at  any 
time,  cover  the  vehicles  involved  in  the  accident  de- 
scribed in  administratrix's  findings  of  fact  and  con- 
clusions of  law,  and  that  the  certificate  of  the  Pub- 
lic Utilities  Commissioner  of  the  State  of  Oregon 
and  the  endorsement  attached  to  such  policy  and 
approved  by  the  Public  Utilities  Commissioner  of 
the  State  of  Oregon,  MP-944,  did  not  extend  cov- 
erage to  the  defendants  Charles  Cox  and  Albert 
Earl  Jones  for  the  accident  described  in  findings  of 
fact  number  I,  nor  was  there  any  coverage  whatso- 
ever insofar  as  the  garnishee  Northwest  Casualty 
Company  is  concerned,  and  further  objects  to  said 
findings  on  the  ground  and  for  the  reason  that  it  is 
not  a  finding  of  fact  but  a  proposed  conclusion  of 
law  in  its  entirety. 

II. 

Objects  to  any  finding,  either  in  fact  or  in  law, 
implied  or  inferred,  that  the  vehicles  involved  in  the 
accident  were  being  operated  pursuant  to  any  per- 
mit and  license  issued  by  the  Public  Utilities  Com- 
missioner of  the  State  of  Oregon  on  the  ground  and 
for  the  reason  that  any  such  finding  is  contrary  to 
the  preponderance  of  the  affirmative  evidence  in  this 
cause  and  against  the  law ;  that  it  was  not  necessary 
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to  have  any  permit  from  the  Public  Utilities  Com- 
missioner to  operate  the  said  vehicles  over  and  along 
the  highway  of  the  State  of  Oregon  and  at  the  time 
and  place  of  the  accident,  which  resulted  in  the 
plaintiff's  judgment  herein. 

III. 

Objects  to  finding  number  IX  on  the  ground  and 
for  the  reason  that  any  notice  to  the  Northwest 
Casualty  Company  was  a  nullity  and  of  no  avail 
due  to  the  fact  that  there  was  no  coverage  extended 
by  the  said  Northwest  Casualty   Company. 

IV. 

Objects  to  conclusion  of  law  number  I  on  the 
ground  and  for  the  reason  that  the  evidence  con- 
clusively establishes  that  the  Northwest  Casualty 
Company  did  not  extend  coverage  for  the  accident 
which  gave  rise  to  the  judgment  in  this  cause ;  that 
the  said  conclusion  is  contrary  to  the  affirmative 
evidence;  that  in  no  event  should  the  Northwest 
Casualty  Company  be  liable  under  its  policy  to  this 
plaintiff  in  a  greater  sum  than  $10,000.00  if  its  pol- 
icy were  involved,  and  would  not  be  liable  for  the 
full  amount  of  the  judgment  as  in  this  conclusion 
recited. 

V. 

Objects  to  conclusion  of  law  number  II  on  the 
ground  and  for  the  reason  that  there  is  no  compe- 
tent or  conclusive  evidence  supporting  any  judg- 
ment against  this  garnishee  and  for  the  further 
reason  that  the  evidence  conclusively  and  affirma- 
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tively  shows  that  the  policy  of  this  garnishee  did 
not  cover  the  said  accident  and  further  shows  that 
this  garnishee  is  not  liable  to  the  plaintiff  for  any 
sum  whatsoever. 

/s/  W.  K.  PHILLIPS, 
W.  K.  Phillips  and  Wm.  C.  Ralston,  Attorneys  for 
Garnishee  Northwest  Casualty  Company. 

Service  of  copy  acknowledged. 
[Endorsed]:  Filed  April  20,   1956. 


[Title  of  District  Court  and  Cause.] 

GARNISHEE  NORTHWEST  CASUALTY  COM- 
PANY'S PROPOSED  OTHER,  ADDI- 
TIONAL AND  AMENDED  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW 

This  matter  coming  on  regularly  for  trial  before 
the  Honorable  William  G.  East,  Judge  of  the  above- 
entitled  court,  on  April  5,  1956,  to  determine 
whether  the  garnishees,  The  Connecticut  Fire  In- 
surance Company  and  Northwest  Casualty  Com- 
pany, had  any  property  as  to  which  such  garnishees 
were  required  to  give  a  certificate  as  provided  for 
in  ORS  29.280.  Pursuant  to  Federal  Rules  of  Civil 
Procedure,  Rule  69,  the  trial  was  conducted  in  ac- 
cordance with  the  practice  and  procedure  in  such 
cases  made  and  provided  by  the  statutes  of  the 
State  of  Oregon.  Plaintiff,  as  the  judgment  credi- 
tor, appearing  by  her  attorney,  Frank  McK.  Bosch, 
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the  garnishee  The  Connecticut  Fire  Insurance  Com- 
pany appearing  by  one  of  its  attorneys,  Howard 
K.  Beebe,  and  the  garnishee  Northwest  Casualty 
Company  appearing  by  Wm.  C.  Ralston,  submitted 
to  the  court  an  agreed  statement  of  facts  and  there- 
after the  court  heard  statements  and  arguments 
by  respective  counsel  concerning  the  issue  to  be  re- 
solved, and  having  considered  the  same  and  being 
fully  advised  in  the  premises,  makes  the  following 

Findings  of  Fact 

I. 

The  above-entitled  action  was  commenced  by  the 
plaintiff  to  recover  damages  sustained  by  the  estate 
of  plaintiff's  intestate  as  a  result  of  said  intestate's 
wrongful  death,  which  occurred  in  an  automobile 
accident  on  December  6,  1954,  near  The  Dalles, 
Oregon.  The  trial  of  said  action  has  culminated  in 
a  judgment  in  favor  of  plaintiff  and  against  defend- 
ants, and  each  of  them,  in  the  sum  of  $10,238.00 
plus  costs  and  disbursements  taxed  at  $189.70.  The 
judgment  was  made  and  entered  in  the  above- 
entitled  court  on  June  7,  1955,  and  no  part  thereof 
has  been  paid. 

II. 

That  on  December  6,  1954,  the  defendant  Charles 
Cox,  also  known  as  Charlie  Cox,  was  the  named 
insured  in  a  policy  of  bodily  injury  liability  and 
property  damage  liability  insurance  which  has  been 
issued  by  garnishee  Connecticut  Fire  Insurance 
Company  as  policy  No.  ACC  10763,  to  which  was 
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attached  an  endorsement  approved  by  the  Public 
Utilities  Commissioner  of  the  State  of  Oregon 
(MP-944),  and  that  said  policy  and  said  endorse- 
ment were  in  full  force  and  effect  on  December  6, 
1954. 

III. 
That  on  December  6,  1954,  the  defendant  Charles 
Cox,  also  known  as  Charlie  Cox,  was  the  named 
insured  in  a  policy  of  bodily  injury  liability  and 
property  damage  liability  insurance  which  had  been 
issued  by  garnishee  Northwest  Casualty  Co.  as 
policy  No.  906-3892,  to  which  was  attached  an  en- 
dorsement approved  by  the  Public  Utilities  Com- 
missioner of  the  State  of  Oregon  (MP-944),  and 
that  said  policy  and  said  endorsement  were  in  full 
force  and  effect  on  December  6,  1954. 

IV. 

That  the  motor  vehicles  which  were  involved  in 
the  aforesaid  accident  of  December  6,  1954,  which 
were  owned  by  defendant  Charles  Cox  and  operated 
by  his  employee,  defendant  Albert  Earl  Jones,  were 
the  following,  to  wit: 

(1)  1948  Peterbuilt  tractor,  motor  or  I.D.  No. 
50608,  which  was  towing; 

(2)  1952  Homemade  trailer,  motor  or  I.D.  No. 
173068. 

That  at  the  time  of  the  accident  the  defendant 
Albert  Earl  Jones  was  operating  said  equipment 
from  Pasco,  Washington,  to  Portland,  Oregon,  for 
the  purpose  of  having  necessary  repairs  made  to 
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the  tractor  at  Portland,  Oregon;  at  the  time  and 
place  of  said  accident,  said  equipment  was  not  being 
operated  as  a  common,  private  or  contract  carrier 
in  the  transportation  of  persons  or  property  or 
either. 

V. 
That  the  vehicles  involved  in  this  accident  were 
not  covered  by  the  policy  of  the  Northwest  Casualty 
Company  specifically  described  as  No.  906-3892,  and 
that  the  said  vehicles  were  not  being  used  and  op- 
erated under  any  permit  issued  by  the  Public  Utili- 
ties Commissioner  of  the  State  of  Oregon  under 
the  Motor  Transportation  Code  of  the  State  of 
Oregon,  and  that  said  endorsement  did  not  extend 
coverage  to  this  accident. 

Based  upon  the  above  Findings  of  Fact,  the  court 
deduces  the  following 

Conclusions  of  Law 

I. 

That  at  the  time  and  place  of  the  accident  which 
gave  rise  to  the  plaintiff's  judgment  herein,  the  said 
motor  vehicle  equipment  was  not  being  operated 
under  any  permit  issued  by  the  Public  Utilities 
Commissioner  of  the  State  of  Oregon  or  otherwise 
under  the  Motor  Transportation  Code  of  the  State 
of  Oregon. 

II. 

That  the  insurance  policy  issued  by  the  garnishee 
Northwest  Casualty  Company  did  not  cover  the 
defendants  in  the  accident  which  gave  rise  to  this 
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judgment  and  that  the  provisions  of  the  Public 
Utilities  Commissioner  of  Oregon's  endorsement 
attached  thereto  does  not  extend  coverage  and  is  not 
applicable  to  the  said  accident  resulting  in  the 
judgment  heretofore  obtained  by  the  plaintiff 
herein. 

III. 

That  the  plaintiff's  allegations  and  supplemental 
allegations  should  be  dismissed  and  the  plaintiff 
should  take  nothing  from  the  garnishees  herein  or 
either  of  them. 

IV. 

That  the  garnishee  Northwest  Casualty  Company 
is  not  liable  under  its  policy  for  any  amount  what- 
soever to  this  plaintiff. 

Dated  this  ....  day  of  April,  1956. 


Judge. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  matter  coming  on  regularly  for  trial  before 
the  Hon.  William  G.  East,  Judge  of  the  above- 
entitled  court,  on  April  5,  1956,  to  determine 
whether  the  garnishees,  Connecticut  Fire  Insur- 
ance Company  and  Northwest  Casualty  Company, 
had  any  property  as  to  which  such  garnishees  were 
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required  to  give  a  certificate  as  provided  for  in 
O.R.S.  29.280.  Pursuant  to  Federal  Rules  of  Civil 
Procedure,  Rule  69,  the  trial  was  conducted  in  ac- 
cordance with  the  practice  and  procedure  in  such 
cases  made  and  provided  by  the  statutes  of  the  State 
of  Oregon.  Plaintiff,  as  the  judgment  creditor,  ap- 
pearing by  her  attorney,  Frank  McK.  Bosch,  the 
garnishee,  Connecticut  Fire  Insurance  Company, 
appearing  by  one  of  its  attorneys,  Howard  K. 
Beebe,  and  the  garnishee,  Northwest  Casualty  Com- 
pany, appearing  by  one  of  its  attorneys,  William 
C.  Ralston.  The  parties,  by  and  through  their  re- 
spective attorneys,  submitted  to  the  Court  an 
agreed  statement  of  facts  and  thereafter  the  court 
heard  statements  and  arguments  by  respective  coun- 
sel concerning  the  issues  to  be  resolved,  and  having 
considered  the  same  and  being  fully  advised  in  the 
premises,  requested  counsel  for  the  plaintiff  to  draw 
appropriate  Findings  of  Fact  and  Conclusions  of 
Law  in  conformity  with  a  letter  opinion  of  the 
Court,  and  there  being  objections  to  said  counsel's 
proposed  Findings  and  Conclusions,  and  the  Court 
having  heard  the  statements  and  argimients  of  coun- 
sel concerning  the  same,  now  on  its  own  behalf, 
makes  the  following. 

Findings  of  Fact 

I. 

The  above-entitled  action  was  commenced  by  the 
plaintiff  to  recover  damages  sustained  by  the  es- 
tate of  plaintiff's  intestate  as  a  result  of  said  in- 
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testate's  wrongful  death,  which  occurred  in  an  auto- 
mobile accident  on  December  6,  1954,  near  The 
Dalles,  Oregon.  The  trial  of  said  action  has  culmi- 
nated in  a  judgment  in  favor  of  plaintiff  and 
against  defendants,  and  each  of  them,  in  the  sum 
of  $10,238.00,  plus  costs  and  disbursements  taxed  at 
$189.70.  The  judgment  was  made  and  entered  in  the 
above-entitled  Court  on  June  7,  1955,  and  no  part 
thereof  has  been  paid. 

II. 

That  on  December  6,  1954,  the  defendant  Charles 
Cox,  also  known  as  Charlie  Cox,  was  the  named 
insured  in  a  policy  of  bodily  injury  liability  and 
property  damage  liability  insurance  which  has  been 
issued  by  garnishee,  Connecticut  Fire  Insurance 
Company  as  Policy  No.  ACC  10763,  and  which 
policy  had  among  its  provisions  "Exclusion  (c)" 
reading  as  follows: 

*'(c)  under  coverages  A  and  B,  while  the 
automobile  is  used  for  the  towing  of  any  trailer 
owned  or  hired  by  the  insured  and  not  covered 
by  like  insurance  in  the  company ;  or  while  any 
trailer  covered  by  this  policy  is  used  with  any 
automobile  owned  or  hired  by  the  insured  and 
not  covered  by  like  insurance  in  the  company;" 

III. 

That  on  December  6,  1954,  the  defendant,  Charles 
Cox,  also  known  as  Charlie  Cox,  was  the  named 
insured  in  a  policy  of  bodily  injury  liability  and 
property  damage  liability  insurance  which  had  been 
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issued  by  garnishee,  Northwest  Casualty  Co.,  as 
Policy  No.  906-3892,  and  which  policy  had  among 
its  provisions  "Exclusion  (c)"  reading  as  follows: 

"(c)  under  coverages  A  and  B,  while  the 
automobile  is  used  for  the  towing  of  any  trailer 
owned  or  hired  by  the  insured  and  not  covered 
by  like  insurance  in  the  company ;  or  while  any 
trailer  covered  by  this  policy  is  used  with  any 
automobile  owned  or  hired  by  the  insured  and 
not  covered  by  like  insurance  in  the  company ; ' ' 

IV. 
That  under  date  of  October  4,  1954,  the  garnishee, 
Connecticut  Fire  Insurance  Company,  issued  and 
filed  with  the  Public  Utilities  Commissioner  of  the 
State  of  Oregon,  at  Salem,  Oregon,  its  "Certificate 
of  Insurance"  wherein  it  certified  that  it  had  issued 
to  Charlie  Cox  the  policy  of  automobile  bodily  in- 
jury liability  and  property  damage  liability  insur- 
ance therein  described  and  being  the  aforesaid 
Policy  No.  ACC  10763  to  provide  the  coverage  and 
security  for  the  protection  of  the  public  required 
with  respect  to  the  operation,  maintenance,  owner- 
ship or  use  of  motor  vehicles  under  permit  issued 
to  the  named  insured,  or  otherwise  under  the  Motor 
Transportation  Code  and  the  pertinent  rules  and 
regulations  of  the  Public  Utilities  Commissioner  of 
Oregon,  regardless  of  whether  such  motor  vehicles 
are  specifically  described  in  the  policy  or  not.  The 
liability  of  the  said  company  extends  to  all  loss, 
damage,  injuries  or  deaths  whether  occurred  on  the 
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route  or  in  the  territory  authorized  to  be  served  by 
the  named  insured  or  elsewhere  within  the  State  of 
Oregon,  which  certificate  was  effective  from  Sep- 
tember 10,  1954,  to  June  15,  1955. 

V. 

Under  date  of  October  6,  1954,  the  garnishee, 
Northwest  Casualty  Company,  issued  and  filed  with 
the  Public  Utilities  Commissioner  of  the  State  of 
Oregon,  at  Salem,  Oregon,  its  '^  Certificate  of  Insur- 
ance" wherein  it  certified  that  it  had  issued  to 
Charlie  Cox  the  policy  of  automobile  bodily  injury 
liability  and  property  damage  liability  insurance 
therein  described  and  being  the  aforesaid  Policy 
No.  906-3892,  to  provide  the  coverage  and  security 
for  the  protection  of  the  public  required  with  re- 
spect to  the  operation,  maintenance,  ownership  or 
use  of  motor  vehicles  under  permit  issued  to  the 
named  insured,  or  otherwise  under  the  Motor 
Transportation  Code  and  the  pertinent  rules  and 
regulations  of  the  Public  Utilities  Commissioner  of 
Oregon,  regardless  of  whether  such  motor  vehicles 
are  specifically  described  in  the  policy  or  not.  The 
liability  of  the  said  company  extends  to  all  loss, 
damage,  injuries  or  deaths  whether  occurred  on  the 
route  or  in  the  territory  authorized  to  be  served  by 
the  named  insured  or  elsewhere  within  the  State  of 
Oregon,  which  certificate  was  effective  from  Sep- 
tember 10,  1954,  to  March  19,  1955. 

VI. 

That  as  a  result  of  the  filing  of  the  aforesaid 
certificates  of  insurance  there  was  attached  to  and 
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forming  a  part  of  each  of  the  aforesaid  insurance 
policies  issued  by  the  garnishees,  Connecticut  Fire 
Insurance  Company,  and  Northwest  Casualty  Com- 
pany, respectively,  an  endorsement  approved  by 
the  Public  Utilities  Commissioner  of  Oregon  (MP- 
944)  and  said  endorsements  were  in  full  force  and 
effect  on  December  6,  1954. 

VII. 

That  the  motor  vehicles  which  were  o^vned  by  the 
defendant,  Charles  Cox,  and  operated  by  his  em- 
ployee, the  defendant,  Albert  Earl  Jones,  and  which 
were  involved  in  the  aforesaid  accident  of  December 
6,  1954,  were  the  following: 

(1)  1948  Peterbuilt  tractor,  motor  or  I.D.  No. 
50608,  which  was  towing 

(2)  1952  Homemade  trailer,  motor  of  I.D.  No. 
173068. 

Further,,  at  the  time  of  the  aforesaid  accident, 
said  defendant,  Albert  Earl  Jones,  was  operating 
said  equipment  on  the  route  from  Pasco,  Washing- 
ton, to  Portland,  Oregon,  for  the  purpose  of  having 
made  to  the  tractor  necessary  repairs  at  Portland, 
Oregon,  which  repairs  were  proper  and  necessary 
in  order  that  the  said  tractor  should  be  kept  fit  for 
operation  in  connection  with  its  business  as  a  com- 
mon carrier  for  which  the  aforesaid  certificates  of 
insurance  were  filed  with  the  Public  Utilities  Com- 
missioner of  the  State  of  Oregon,  by  the  two  gar- 
nishees, respectively. 
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YIII. 

That  the  1952  Homemade  trailer  referred  to  in 
Paragraph  VII  hereof  was  specifically  described  in 
Connecticut  Fire  Insurance  Company  policy  #ACC 
10763,  but  neither  this  policy  nor  policy  #906-3892 
of  Northwest  Casualty  Company  specifically  de- 
scribed the  1948  Peterbuilt  tractor  referred  to  in 
Paragraph  VII. 

IX. 

That  a  writ  of  execution  has  heretofore  l)een 
issued  by  the  Clerk  of  the  above-entitled  Court  and 
pursuant  thereto  a  notice  of  garnishment  has  been 
served  upon  the  garnishee,  Connecticut  Fire  Insur- 
ance Company,  and  notice  of  garnishment  has  been 
served  upon  the  garnishee.  Northwest  Casualty 
Company. 

X. 

That  on  or  about  June  27,  1955,  the  plaintiff  noti- 
fied the  garnishees,  Connecticut  Fire  Insurance 
Company  and  Northwest  Casualty  Company,  of 
entry  of  judgment  referred  to  in  Paragraph  I 
hereof  and  demanded  settlement  and  satisfaction 
thereof.  That  more  than  six  months  have  expired 
since  said  notification  and  demand  and  the  gar- 
nishees have  refused  to  make  any  payment  on  said 
judgment. 

XI. 

That  a  reasonable  attorney's  fee  for  the  plaintiff 
to  recover  herein  is  in  the  amount  of  Three  Hun- 
dred Fifty  Dollars  ($350.00). 
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Based  upon  the  above  Findings  of  Fact,  the  Court 
deduces  the  following 

Conclusions  of  Law 

I. 

That  the  aforesaid  certificates  of  insurance  issued 
and  filed  with  the  Public  Utilities  Commissioner  of 
the  State  of  Oregon  by  the  garnishees,  respectively, 
are  a  binding  statutory  obligation  running  in  favor 
of  the  public  and  particularly  the  plaintiff's  dece- 
dent herein  on  account  of  bodily  injuries  resulting 
from  the  operation  of  the  vehicle  referred  to  on 
the  highway  of  the  State  of  Oregon,  in  the  maxi- 
mum sum  of  Ten  Thousand  Dollars  ($10,000.00) 
with  the  right  of  equal  contribution  between  them. 

II. 

That  the  plaintiff  is  entitled  to  recover  judgment 
against  the  garnishees,  Connecticut  Fire  Insurance 
Company  and  Northwest  Casualty  Company,  jointly 
and  severally,  in  the  sum  of  Ten  Thousand  Dollars 
($10,000.00)  together  with  interest  thereon  at  the 
rate  of  six  (6)  per  cent  per  annum  from  June  27, 
195,5,  until  paid,  and  the  further  sum  of  Three 
Hundred  Fifty  Dollars  ($350.00)  attorney's  fees, 
and  for  plaintiff's  costs  and  disbursements  of  action 
to  be  taxed,  with  the  right  of  equal  contribution 
between  them. 

Dated  April  25,  1956. 

/s/  WILLIAM  G.  EAST, 

U.  S.  District  Judge. 

[Endorsed] :    Filed  April  25,  1956. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  7891 

AGNES  H.  REMILLARD,  Administratrix  of  the 
Estate  of  Edward  S.  Remillard,  Deceased, 

Plaintife, 

vs. 

CHARLES  COX  and  ALBERT  EARL  JONES, 

Defendants ; 

CONNECTICUT    FIRE    INSURANCE    COM- 
PANY, 

Garnishee ; 
NORTHWEST  CASUALTY  CO., 

Garnishee. 
JUDGMENT 

Based  upon  the  Findings  of  Fact  and  Conckisions 
of  Law  heretofore  duly  made  and  filed  herein. 

It  Is  Hereby  Considered,  Adjudged  and  Ordered 
that  the  plamtiff  have  and  recover  judgment  against 
the  Garnishees,  Coimecticut  Fire  Insurance  Com- 
pany and  Northwest  Casualty  Company,  jointly  and 
severally,   in   the   sum   of   Ten   Thousand   Dollars 
($10,000.00)  together  with  interest  thereon  at  the 
rate  of  six  (6)  per  cent  per  annum  from  June  '^7 
1955,  until  paid,  and  the  further  sum  of  Three  Hun' 
Ired  Fifty  Dollars  ($350.00)   attorney's  fees    and 
:or  plaintiff's  costs  and  disbursements  of  action  to 
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be  taxed,  with  the  right  of  equal  contribution  be- 
tween them. 

Dated  April  25,  1956. 

/s/  WILLIAM  G.  EAST, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  April  25,,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  OF  GARNISHEE  CON- 
NECTICUT FIRE  INSURANCE  COMPANY 

Notice  is  hereby  given  that  Connecticut  Fire  In- 
surance Company,  garnishee  above  named,  hereby 
appeals  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
in  this  action  on  April  25,  1956. 

/s/  HOWARD  K.  BEEBE, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  May  23,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

(Agnes  H.  Remillard) 

Notice  Is  Hereby  Given  that  Agnes  H.  Remillard, 
plaintiff  above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
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that  portion  of  the  judgment  entered  in  this  action 
on  April  25,  1956,  which  restricts  the  plaintiff's 
recovery  against  the  above-named  garnishees  to  the 
sum  of  Ten  Thousand  Dollars  ($10,000.00). 

/s/  FRANK  McK.  BOSCH, 

Attorney  for  Appellant, 
Agnes  H.  Remillard. 

[Endorsed] :     Filed  May  24,  1956. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  OF  NORTHWEST 
CASUALTY  CO.,  GARNISHEE 

Notice  is  hereby  given  that  Northwest  Casualty 
Co.,  garnishee  above  named,  hereby  appeals  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  judgment  entered  in  this  action 
on  April  25,  1956. 

/s/  WM.  C.  RALSTON, 

Of  Attorneys  for  Appellants. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Comes  now  appellant  and  files  this,,  its  statement 
of  points  on  which  appellant  intends  to  rely  on  the 
appeal  of  this  cause,  to  wit: 
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(1)  The  trial  001111;  erred  in  concluding  as  a 
matter  of  law  as  follows,  to  wit: 

''Conclusions  of  Law 

''That  the  aforesaid  certificates  of  insurance 
issued  and  filed  with  the  Public  Utilities  Commis- 
sioner of  the  State  of  Oregon  by  the  garnishees, 
respectively,  are  a  binding  statutory  obligation  run- 
ning in  favor  of  the  public  and  particularly  the 
plaintiff's  decedent  herein  on  account  of  bodily  in- 
juries resulting  from  the  operation  of  the  vehicle 
referred  to  on  the  highway  of  the  State  of  Oregon, 
in  the  maximum  sum  of  Ten  Thousand  Dollars 
($10,000.00)  with  the  right  of  equal  distribution 
between  them. 

"II. 

"That  the  plaintiff  is  entitled  to  recover  judg- 
ment against  the  garnishees,  Connecticut  Fire  In- 
surance Company  and  Northwest  Casualty  Com- 
pany, jointly  and  severally,  in  the  sum  of  Ten 
Thousand  Dollars  ($10,000.00)  together  with  inter- 
est thereon  at  the  rate  of  six  (6)  per  cent  per  annum 
from  June  27,  1955,  until  paid,  and  the  further  sum 
of  Three  Hundred  Fifty  Dollars  ($350.00)  attor- 
ney's fees,  and  for  plaintiff's  costs  and  disburse- 
ments of  action  to  be  taxed,  with  the  right  of  equal 
contribution  between  them." 

upon  the  ground  and  for  the  reason  that  there  is 
not  competent  or  substantial  evidence  to  support  a 
judgment  against  appellant,  Connecticut  Fire  In- 
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surance  Company,  and  upon  the  further  ground  that 
the  evidence  affirmatively  shows  that  appellant, 
Connecticut  Fire  Insurance  Company,  is  not  liable 
to  plaintiff  in  any  siun  whatsoever,,  inasmuch  as  it 
demonstrates  that  the  insurance  policy  of  appellant 
excluded  coverage  for  the  accident  which  gave  rise 
to  plaintiff's  judgment,  and  that  the  vehicles  in- 
volved in  the  accident  were  not  being  operated  pur- 
suant to  any  permit  issued  by  the  Public  Utilities 
Commissioner  of  the  State  of  Oregon. 

Respectfully  submitted  this  1st  day  of  June,  1956. 
/s/  HOWARD  K.  BEEBE, 

Of  Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  June  1,  1956. 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  OF  NORTHWEST 
CASUALTY  COMPANY 

Appellant  Northwest  Casualty  Co.  intends  to  rely 
upon  the  following  points  in  the  appeal  of  the 
above-entitled  cause,  namely: 

I. 

The  vehicles  involved  in  the  accident  were  not 
covered  by  the  policy  of  the  Northwest  Casualty 
Co.  as  described  in  Policy  No.  906-3892,  and  further 
said   vehicles   were   not   being  used   and   operated 
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under  any  permit  issued  by  the  Public  Utilities 
Commissioner  of  the  State  of  Oregon  under  the 
Oregon  Motor  Transportation  Code  and  the  Public 
Utilities  Commissioner's  endorsement  did  not  ex- 
tend coverage  to  the  accident. 

1.  The  trial  court  should  have  made  the  findings 
that  the  equipment  was  not  being  operated  as  a 
common,  private  or  contract  carrier  and  that  the 
vehicles  were  not  being  used  under  any  Public 
Utilities  Commissioner  permit  as  requested  and 
proposed  in  findings  numbers  4  and  5  of  the  North- 
west Casualty  Co. 

2,  The  trial  court  erred  in  concluding  as  a  mat- 
ter of  law  as  follows : 

"Conclusions  of  Law 

"I. 

"That  the  aforesaid  certificates  of  insurance 
issued  and  filed  with  the  Public  Utilities  Commis- 
sioner of  the  State  of  Oregon  by  the  garnishees, 
respectively,  are  a  binding  statutory  obligation  run- 
ning in  favor  of  the  public  and  particularly  the 
plaintiff's  decedent  herein  on  account  of  bodily  in- 
juries resulting  from  the  operation  of  the  vehicle 
referred  to  on  the  highway  of  the  State  of  Oregon, 
in  the  maximum  sum  of  Ten  Thousand  Dollars 
($10,000.00)  with  the  right  of  equal  contribution 
between  them." 

II. 

The  evidence  established  that  at  the  time  of  the 
accident,  the  vehicles  and  equipment  of  the  defend- 
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ant  Charles  Cox  were  on  the  highway  for  the  pur- 
pose of  being  taken  to  Portland  for  needed  repairs 
and  that  there  was  no  hauling  of  goods  or  passen- 
gers under  the  provisions  of  the  Public  Utilities 
Commission  permit  issued  by  the  State  of  Oregon. 

1.  The  Court  eiTed  in  concluding  as  a  matter 
of  law  that: 

'^11. 

"That  the  plaintiff  is  entitled  to  recover  judgment 
against  the  garnishees,  Connecticut  Fire  Insurance 
Company  and  Northwest  Casualty  Company,  jointly 
and  severally,  in  the  sum  of  Ten  Thousand  Dollars 
($10,000.00)  together  with  interest  thereon  at  the 
rate  of  six  (6)  per  cent  per  annum  from  June  27, 
1955,  until  paid,  and  the  further  sum  of  Three 
Hundred  Fifty  Dollars  ($350.00)  attorney's  fees, 
and  for  plaintiff's  costs  and  disbursements  of  action 
to  be  taxed,,  with  the  right  of  equal  contribution 
between  them." 

III. 

The  Court  erred  in  not  entering  a  judgment  in 
favor  of  the  appellant  Northwest  Casualty  Co. 

/s/  WM.  C.  RALSTON, 
Of  Attorneys   for  Appellant   Northwest   Casualty 
Company. 

[Endorsed] :     Filed  Jmie  6,  1956. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon 

Civil  No.  7891 

AGNES  H.  REMILLARD,  Administratrix  of  the 
Estate  of  EDWARD  S.  REMILLARD,  De- 
ceased, 

Plaintiff, 

vs. 

CHARLES  COX  and  ALBERT  EARL  JONES, 

Defendants, 

NORTHWEST  CASUALTY  COMPANY,  a  Cor- 
poration, and  CONNECTICUT  FIRE  IN- 
SURANCE COMPANY,  a  Corporation, 

Garnishees. 

DEPOSITION  OF  CHARLES  COX 

Be  It  Remembered  that  heretofore,  to  wit,  on 
Thursday,  February  2,  1956,  at  2:00  o'clock  p.m.,  at 
the  offices  of  Messrs.  Ryan  &  Pelay,  Attorneys  at 
Law,  Equitable  Building,  Portland,  Oregon,  pursu- 
ant to  stipulation  and  agreement  of  counsel  for  the 
respective  parties  hereto,  the  matter  of  the  taking 
of  the  deposition  of  Charles  Cox,  one  of  the  de- 
fendants, called  for  examination  in  behalf  of  the 
plaintiff  and  the  garnishees,  came  regularly  on  be- 
fore Roscoe  F,.  Hunt,  a  Notary  Public  for  the  State 
of  Oregon. 
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Appearances : 

FRANK  McK.  BOSCH,  ESQ., 

Of  Attorneys  for  Plaintiff. 

JOHN  D.  RYAN,  ESQ., 

Of  Attorneys  for  Defendant  Cox.  [1*] 

WM.  C.  RALSTON,  ESQ., 

Of  Attorneys  for  Defendant  Northwest  Casu- 
alty Company. 

HOWARD  K.  BEEBE,  ESQ., 

Of  Attorneys  for  Defendant  Connecticut  Fire 
Insurance  Company. 

STIPULATION 

(It  was  stipulated  and  agreed  by  and  between 
the  attorneys  for  the  respective  parties  that  the 
deposition  of  Charles  Cox,  one  of  the  defendants, 
may  be  taken  in  behalf  of  the  plaintiff  and  the  gar- 
nishees, as  an  adverse  party  at  the  offices  of  Messrs. 
Ryan  &  Pelay,  Equitable  Building,  Portland,  Ore- 
gon, on  Thursday,  February  2,  1956,  beginning  at 
the  hour  of  2:00  o'clock  p.m.,  before  Roscoe  F. 
Hunt,  a  Notary  Public  for  Oregon  and  in  short- 
hand by  the  said  Roscoe  F.  Hunt. 

It  was  further  stipulated  and  agreed  that  the 
deposition,  when  transcribed,  may  be  used  on  the 
trial  of  the  case  as  by  law  and  Rules  of  Civil  Pro- 
cedure for  the  District  Courts  of  the  United  States 
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66  Connecticut  Fire  Ins.  Co.,  vs. 

(Deposition  of  Charles  Cox.) 

provided,  that  all  questions  as  to  notice  of  time 
and  place  of  taking  the  deposition  are  waived,  that 
all  objections  as  to  the  form  of  the  questions  are 
waived  imless  objected  to  at  the  time  the  questions 
are  asked,  and  that  all  objections  as  to  materiality, 
relevancy,  and  competency  of  the  testimony  are 
reserved  to  the  parties  until  the  time  of  the  trial. 
It  was  further  stipulated  and  agreed  that  the 
reading  and  signing  of  the  deposition  by  the  wit- 
ness are  waived.)  [2] 

CHARLES  COX 

one  of  the  defendants,  was  thereupon  called  for 
examination  on  behalf  of  plaintiff  and  the  gar- 
nishees, and  after  having  been  duly  sworn  by  the 
notary  was  examined  and  testified  as  follows,  to 
wit: 

Direct  Examination 
By  Mr.  Bosch: 

Mr.  Bosch:  Mr.  Cox,  this  deposition  is  taken  in 
connection  with  a  proceeding  which  is  supplemental 
to  the  judgment  which  has  been  entered  in  this  case 
of  Agnes  H.  Remillard,  administratrix  of  the  es- 
tate of  Edward  S.  Remillard,  deceased,  against 
Charles  Cox  and  Albert  Earl  Jones.  I  represent, 
as  you  know,  Mrs.  Remillard,  the  judgment  creditor. 
We  are  concerned  today  in  inquiring  into  the  mat- 
ter of  the  trip  which  the  tractor  and  trailer  were  on 
at  the  time  of  the  accident  of  December  6,  1954. 

Q.     Now  do  you  recall  what  time  that  tractor 
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and  trailer  left  Pasco,  Washington,  on  December 

6,  1954? 

A.  Well,  I  wasn't  there  at  the  time  but  they  tell 
me  it  left  approximately  at  nine  o'clock. 

Q.  When  did  you  last  talk  to  Mr.  Jones,  your 
driver,  before  the  accident? 

A.     I  don't  recall  when  I  last  talked  to  him. 

Q.  Did  Mr.  Jones  before  the  trip  with  the  trac- 
tor and  trailer  have  instructions  from  you  as  to 
making  this  trip  to  Portland? 

A.     Oh,  yes.  [3] 

Q.  What  instructions  did  he  have  in  regard  to 
making  the  trip? 

A.  To  take  the  truck  to  the  Oregon  Truck  Sales 
or  to  the  Buda  place  in  Portland. 

Q.  Now  this  truck  you  refer  to,  can  you  tell  us 
the  make  and  year? 

A.     It  was  a  1948  Peterbilt. 

Q.  And  this  accident  which  occurred  just  out- 
side The  Dalles  on  December  6,  1954,  involved  that 
truck  and  trailer,  did  it  not  ?  A.     Yes. 

Q.  And  at  the  time  of  the  accident  the  Peter- 
built  tractor  was  hauling  a  home-made  trailer? 

A.    Yes,  a  pulling  trailer. 

Q.     Now  this  trailer  was  it  loaded  or  empty? 

A.     The  trailer  was  empty. 

Q.  Can  you  tell  us  why  your  driver  had  a  trac- 
tor and  trailer  on  this  trip  when  his  intention  was 
to  have  repairs  made  only  on  the  tractor  in  Port- 
land? 

A.    Well,  I  might  say  that  the  tractor  is  joined 
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to  the  trailer  and  it  stays  that  way  practically  all 
the  time.  And  then  there  is  the  possibility  that  I 
might  have  him  bring  back  something  from  Port- 
land or  we  might  have  a  load  to  come  back  from 
this  part  of  the  country  before  we  got  through ;  and 
I  instructed  him,  I  told  him  I  would  come  to  Port- 
land and  I  would  meet  him  in  Portland  at  one  of 
these  places.  [4] 

Q.  So  the  arrangement  was  that  Jones  was  to 
bring  the  tractor  and  trailer  to  Portland  for  re- 
pairs on  the  tractor  and  he  was  to  await  your  ar- 
rival in  Portland  before  returning  to  Pasco? 

A.     Yes. 

Q.     On  the  day  of  the  accident  where  were  you? 

A.     On  the  day  of  the  accident  I  was  in  Seattle. 

Q.  And  when  did  you  intend  to  come  to  Port- 
land? A.     Tuesday  morning. 

Q.     That  would  be  what  date? 

A.     The  morning  of  the  7th  of  December. 

Q.  After  the  accident  did  the  tractor  and  the 
trailer  continue  on  down  to  Portland? 

A.    No,  they  sent  it  back  to  Pasco. 

Q.  And  T  assume  you  didn't  come  to  Portland 
then?  A.     No,  I  went  back  to  Pasco. 

Q.  Did  you  have  any  other  business  in  the 
Pasco  area  other  than  running  this  hauling  busi- 
ness? 

A.    Well,  I  have  a  service  station  at  Pasco. 

Q.     Do  you  have  a  farm  in  that  area? 

A.    Yes,  I  have  a  farm  in  that  area. 

Q.     Do  you  run  that  yourself?  A.     Yes. 
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Q.     The  farm?  A.    Yes. 

Q.  Now  will  you  tell  us  again  what  you  antici- 
pated doing  with  [5]  your  tractor  and  trailer  after 
you  met  Mr.  Jones  here  in  Portland? 

A.    What  I 

Q.  What  you  expected  to  do  if  there  had  not 
been  an  accident? 

A.  Well,  we  possibly  would  send  him  back  to 
Pasco,  or  I  might  have  had  something  for  him  to 
take  back  to  Pasco,  or  it  is  possible  we  might  have 
got  a  load. 

Q.  When  you  say  you  expected  he  might  have 
hauled  something  back  to  Pasco  did  you  think  he 
might  haul  some  of  your  property  back  to  Pasco? 

A.  Yes,  he  might  have  hauled  some  of  my  prop- 
erty back  to  Pasco,  I  was  thinking  about  buying  a 
farm  tractor. 

Q.  And  that  would  be  for  use  on  your  farm  in 
the  Pasco  area?  A.    Yes. 

Q.  Now  what  kind  of  repairs  did  you  have  to 
have  made  on  this  tractor? 

A.     The  injectors  needed  cleaning  and  setting. 

Q.     Couldn't  that  work  have  been  done  in  Pasco? 

A.  I  don't  know  of  anyone  there  that  could  do 
that  kind  of  work  in  Pasco;  it  is  a  sort  of  a  spe- 
cialized job,  and  I  still  don't  know  anyone  in  Pasco 
that  can  do  it. 

Mr.  Bosch:  I  think  that's  all  at  this  time,  Mr. 
Cox. 
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Further  Direct  Examination 
By  Mr.  Beebe: 

Q.  As  I  understand,  in  the  first  place,  removing 
this  trailer  [6]  or  disconnecting  it  involves  quite  a 
bit  of  work,  isn't  that  right? 

A.  That's  right,  it  involves  some  work,  it  is  not 
a  major  job,  you  have  to  jack  it  up  and  put  tim- 
bers under  it  and  so  forth  and  pull  the  tractor  out 
from  under  the  trailer. 

Q.  And  so  that  at  the  time  you  dispatched  Mr. 
Jones  to  come  down  here  and  have  that  work  done 
you  didn't  have  anything  definite  in  mind  about 
bringing  the  tractor  and  trailer  back  up  there,  it 
might  go  back  empty,  or  when  you  got  to  Portland 
you  might  buy  your  own  farm  trailer  and  haul  it 
back,  or  on  the  other  hand  you  might  get  a  load  to 
haul  back?  A.     That's  right. 

Q.     As  a  common  carrier?  A.    Yes. 

Q.  And  as  far  as  that  is  concerned  when  the  trip 
started  out  you  didn't  know  under  what  circum- 
stances the  tractor  and  trailer  would  come  back? 

A.  No.  But  if  I  had  come  to  Portland  I  believe 
I  would  have  bought  a  farm  tractor,  I  later  did  buy 
this  farm  tractor  that  I  was  figuring  on  before  the 
accident  interrupted  it. 

Q.  You  believe  if  you  had  come  down  here  you 
would  have  bought  a  farm  tractor  and  taken  it 
back? 

A.     From  what  I  know  now  I  believe  I  would 
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have  made  the  deal,  but  at  that  moment  I  wasn't 
sure  I  would  make  the  deal,  but  when  I  did  get  to 
Portland  I  did  make  a  deal.  [7] 

Q.  But  you  can't  say  actually  you  would  have 
made  such  a  deal? 

A.  No,  I  can't  say  that  I  actually  would  have 
made  such  a  deal,  I  couldn't  say  that  at  that  time 
I  would,  but  I  can  say  looking  back  I  am  pretty 
sure  I  would  have. 

Q.  So  so  far  as  this  trip  down  to  Portland  is 
concerned  there  might  have  been  any  one  of  three 
things  occur,  the  truck  and  trailer  could  dead-head 
back,  or  it  could  take  back  a  farm  tractor  that  you 
wanted  to  have  hauled  out  to  your  farm,  or  there 
was  a  possibility  that  there  was  a  haul  from  Long- 
view  or  some  place  that  you  would  pick  up  and 
have  a  load  going  back  to  Pasco?  A.     Yes. 

Mr.  Beebe:    That's  all. 

Further  Direct  Examination 
By  Mr.  Ralston : 

Q.  Mr.  Cox,  about  how  much  work  was  involved 
in  taking  the  trailer  off  the  tractor,  jacking  it  up 
and  so  forth,  how  many  hours  ? 

A.     A  couple  of  hours. 

Q.     A  couple  of  hours? 

A.  Yes,  a  couple  of  hours.  Then  it  rides  better  if 
it  has  a  weight  on  it,  that  is,  the  boys  don't  like  to 
ride  in  the  tractor  without  the  trailer,  it  rides  bet- 
ter with  the  trailer  attached. 
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Q.  It  would  take  two  hours  to  disconnect  it  and 
a  little  longer  [8]  to  put  it  together  wouldn't  it? 

A.    Well,  approximately  so. 

Q.  And  the  trailer  couldn't  have  been  used  while 
the  tractor  was  in  Portland  anyw^ay?  A.     No. 

Q.  And  you  felt  the  simplest  thing  would  be  to 
leave  the  tractor  and  trailer  attached? 

A.  I  didn't  think  so  much  about  it,  the  boys 
would  not  be  going  any  place  with  the  tractor  that 
they  would  have  taken  the  trailer  off,  no. 

Q.  And  you  gave  them  no  instructions  one  way 
or  the  other  ?  A.     No,  sir. 

Mr.  Ralston:     No  further  questions. 

Mr.  Ryan:  We  have  no  questions  except  this 
that  I  will  ask  you:  Mr.  Cox,  you  have  a  right 
under  the  federal  rules  to  read  this  deposition  and 
sign  it  after  you  have  read  it,  and  you  would  be 
permitted  to  make  such  changes  as  you  would  wish 
in  your  testimony.  You  also  have  the  right  to  waive 
that  privilege  of  reading  and  signing  the  deposi- 
tion, and  I  would  advise  you  that  you  should  waive 
it  if  you  wish  to. 

The  Witness:    All  right,  what  ever  you  suggest. 

Mr.  Ryan :  All  right,  say  you  waive  the  reading 
and  signing  of  the  deposition. 

The  Witness:  Yes,  I  waive  the  reading  and 
signing  of  the  deposition. 

(Deposition  concluded.) 

(Signature  waived.) 

[Endorsed] :     Filed  March  2,  1956.  [9] 


Agnes  H.  Remillm'd,  et  al.,  etc.  73 

CERTIFICATE  OF   CLERK 

United  States  of  America, 
District  of  Oregon 

I,  R.  DeMott,  clerk  of  the  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  certify 
that  the  foregoing  documents  consisting  of  Allega- 
tions of  Plaintiff;  Answer  of  Garnishee,  Connecti- 
cut Fire  Insurance  Company  to  Allegations  of 
Plaintiff;  Answer  of  Garnishee,  Northwest  Casu- 
alty Co.;  Answer  of  Northwest  Casualty  Company 
to  Supplemental  Allegations;  Supplemental  Allega- 
tions of  Plaintiff;  Answer  of  Garnishee,  Connecti- 
cut Fire  Insurance  Company  to  Allegations  of 
Plaintiff;  Reply  of  Plaintiff  to  Answers  of  Gar- 
nishee, Connecticut  Fire  Insurance  Co.;  Reply  of 
Plaintiff  to  Answers  of  Garnishee,  Northwest  Cas- 
ualty Company;  Agreed  Statement  of  Facts;  Ob- 
jections of  Garnishee,  Connecticut  Fire  Insurance 
Co.  to  Proposed  Findings  of  Fact,  etc.;  Proposed 
Additional  and  Amended  Findings  of  Fact,  etc.,  of 
Garnishee,  Connecticut  Fire  Insurance  Company 
(not  filed) ;  Objections  of  Garnishee,  Northwest 
Casualty  Co.  to  Proposed  Findings  of  Fact,  etc.; 
Proposed  Additional  and  Amended  Findings  of 
Fact,  etc.,  of  Garnishee,  Northwest  Casualty  Com- 
]iany  (not  filed) ;  Findings  of  Fact  and  Conclu- 
sions of  Law ;  Judgment ;  Notice  of  Appeal  of  Gar- 
nishee, Connecticut  Fire  Insurance  Company; 
Supersedeas  Bond  on  Appeal;  Notice  of  Appeal  of 
Agnes  H.  Remillard;  Undertaking  on  Appeal — 
Costs ;  Order  Approving  Supersedeas  Bond  of  Con- 
necticut Fire  Insurance  Company;  Designation  of 
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Record  of  Connecticut  Fire  Insurance  Company; 
Statement  of  Points  on  Which  Appellant  Intends 
to  Rely;  Order  Extending  Time  to  File  Notice  of 
Appeal;  Notice  of  Appeal  of  Northwest  Casualty 
Co. ;  Supersedeas  Bond  on  Appeal ;  Additional  Des- 
ignation of  Record  on  Appeal  of  Northwest  Cas- 
ualty Co.;  Statement  of  Points  of  Northwest  Cas- 
ualty Company;  and  Transcript  of  Docket  Entries, 
constitute  the  record  on  appeal  from  a  judgment  of 
said  court  in  a  cause  therein  numbered  Civil  7891, 
in  which  Agnes  H.  Remillard,  Administratrix  of  the 
Estate  of  Edward  S.  Remillard,  Deceased;  Con- 
necticut Fire  Insurance  Company  and  Northwest 
Casualty  Co.  are  both  appellants  and  appellees; 
that  the  said  record  has  been  prepared  by  me  in  ac- 
cordance with  the  designations  of  contents  of  record 
on  appeal  filed  by  the  appellants  and  appellees,  and 
in  accordance  with  the  rules  of  this  court. 

I  further  certify  that  the  cost  of  filing  the  notices 
of  appeal,  $15  has  been  paid  by  the  appellants  and 
appellees. 

I  further  certify  that  the  deposition  of  Charles 
Cox  will  be  forwarded  as  soon  as  the  order  author- 
izing its  transmittal  is  filed  in  this  office. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  26th  day  of  June,  1956. 

[Seal]  R.  DE  MOTT, 

Clerk, 

By  /s/  F.  L.  BUCK, 

Chief  Deputy. 
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[Endorsed] :  No.  15182.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Connecticut  Fire  In- 
surance Company,  Appellant,  vs.  Agnes  H.  Remil- 
lard.  Administratrix  of  the  Estate  of  Edward  S. 
Remillard,  Deceased.  Agnes  H.  Remillard,  Admin- 
istratrix of  the  Estate  of  Edward  S.  Remillard, 
Deceased,  Appellant,  vs.  Connecticut  Fire  Insur- 
ance Company,  and  Northwest  Casualty  Co.,  Appel- 
lees. Northwest  Casualty  Co.,  Appellant,  vs.  Agnes 
H.  Remillard,  Administratrix  of  the  Estate  of  Ed- 
ward S.  Remillard,  Deceased,  Appellee.  Transcript 
of  Record.  Appeals  from  the  United  States  District 
Court  for  the  District  of  Oregon. 

Filed  June  27,  1956. 

Docketed  July  5,  1956. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Court  of  Appeals  for 
the  Ninth  Circuit 

No.  15182 

CONNECTICUT  FIRE  INSURANCE  COM- 
PANY, 

Appellant, 

vs. 

AGNES  H.  REMILLARD,  Administratrix  of  the 
Estate  of  Edward  S.  Remillard,  Deceased, 

Appellee. 

APPELLANT  CONNECTICUT  FIRE  INSUR- 
ANCE COMPANY'S  DESIGNATION  AND 
ADOPTION  OF  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD 

Comes  now  appellant  Connecticut  Fire  Insurance 
Company  and  designates  and  adopts  as  its  state- 
ment of  points  upon  which  it  will  rely  the  statement 
of  points  appearing  in  the  typewritten  record  on 
file  herein,  and  further  designates  and  adopts  as  its 
designation  of  record,  the  designation  of  record  ap- 
pearing in  the  typewritten  record  on  file  herein. 

/s/  HOWARD  K.  BEEBE, 

Of  Attorneys  for  Appellant,  Connecticut  Fire  In- 
surance Company. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  July  6,  1956. 
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United  States  Court  of  Appeals  for 
the  Ninth  Circuit 

No.  15182 

AGNES  H.  REMILLARD,  Administratrix  of  the 
Estate  of  Edward  S.  Remillard,  Deceased, 

Appellee, 

vs. 

CHARLES  COX  and  ALBERT  EARL  JONES, 

Defendants, 

CONNECTICUT  FIRE  INSURANCE  COM- 
PANY, Garnishee, 

Appellant, 

NORTHWEST  CASUALTY  CO.,  Garnishee, 

Appellant. 

STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OP  RECORD  OF  THE  APPELLANT 
NORTHWEST  CASUALTY  COMPANY 

Comes  now  the  Northwest  Casualty  Co.,  one  of 
the  appellants  herein,  and  adopts  as  its  statement 
of  points  upon  which  it  intends  to  rely,  the  state- 
ment of  points  filed  in  the  District  Court  on  June 
6th,  1956,  and 

For  its  Designation  of  Record,  hereby  adopts  its 
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designation  of  record  filed  in  the  District  Court  on 
June  6th,  1956. 

/s/  WM.  C.  RALSTON, 

Of   Attorneys   for   Appellant   Northwest   Casualty 
Company. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  July  9,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT, AGNES  H.  REMILLARD,  AD- 
MINISTRATRIX, INTENDS  TO  RELY 

Comes  now  Agnes  H.  Remillard,  Administratrix 
of  the  estate  of  Edward  S.  Remillard,  deceased,  and 
files  this,  her  statement  of  points  on  which  appel- 
lant intends  to  rely  on  the  appeal  of  this  cause,  to 
wit: 

I. 

The  trial  court  erred  in  concluding  as  a  matter 
of  law  in  that  portion  of  its  Conclusions  of  Law 
as  hereinafter  underlined,  to  wit : 

"Conclusions  of  Law 

"L 

"That  the  aforesaid  certificates  of  insurance  is- 
sued and  filed  with  the  Public  Utilities  Commis- 
sioner of  the  State  of  Oregon  by  the  garnishees,  re- 
spectively, are  a  binding  statutory  obligation  run- 
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ning  in  favor  of  the  public  and  particularly  the 
plaintiff's  decedent  heerin  on  account  of  bodily  in- 
juries resulting  from  the  operation  of  the  vehicle 
referred  to  on  the  highway  of  the  State  of  Oregon, 
in  the  maximiun  sum  of  Ten  Thousand  Dollars 
($10,000.00)  with  the  right  of  equal  contribution 
between  them. 

'^11. 
"That  the  plaintiff  is  entitled  to  recover  judg- 
ment against  the  garnishees,  Connecticut  Fire  In- 
surance Company  and  Northwest  Casualty  Co., 
jointly  and  severally,  in  the  sum  of  Ten  Thousand 
Dollars  ($10,000.00)  together  with  interest  thereon 
at  the  rate  of  six  (6)  per  cent  per  annum  from 
June  27,  1955,  until  paid,  and  the  further  sum  of 
Three  Hundred  Fifty  Dollars  ($350.00)  attorney's 
fees,  and  for  plaintiff's  costs  and  disbursements  of 
action  to  be  taxed,  with  the  right  of  equal  contri- 
bution between  them"  upon  the  grounds  and  for 
the  reason  that  the  trial  court  made  findings  of 
fact  that  both  of  the  insurance  policies  issued  by 
the  respective  garnishees  were  in  force  and  effect 
on  the  date  of  the  accident,  each  for  $10,000.00,  and 
therefore  the  trial  court  should  have  rendered  judg- 
ment against  each  of  the  garnishees  in  the  sum  of 
$10,000.00  together  with  interest,  costs  and  attor- 
neys' fees  of  $350.00,  but  limiting  the  recovery  of 
plaintiff  from  the  garnishees  to  the  sum  of  $10,- 
427.70  (the  amount  of  the  original  judgment  plus 
costs)  plus  interest  thereon  from  June  27,  1955,  and 
costs  and  attorneys'  fees  in  the  instant  proceeding, 
and  with  the  provision  that  as  between  the  gar- 
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nishees  each  should  be  liable  to  the  other  for  any 
amount  paid  by  it  to  plaintiff  in  excess  of  one-half 
of  said  judgment  of  $10,427.70,  plus  interest,  costs 
and  attorneys'  fees. 

/s/  FRANK  McK.  BOSCH, 

Of  Attorneys  for  Agnes  H.  Remillard,  Administra- 
trix of  the  Estate  of  Edward  S.  Remillard, 
Deceased. 

Service  of  copy  acknowledged. 
[Endorsed] :    Filed  July  9,  1956. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 
BY  APPELLANT,  AGNES  H.  REMIL- 
LARD, ADMINISTRATRIX 

Agnes  H.  Remillard,  having  filed  her  notice  of 
appeal  from  the  judgment  in  the  above-entitled 
matter,  hereby  expressly  adopts  as  her  designa- 
tions of  record,  the  designations  of  record  hereto- 
fore made  by  Connecticut  Fire  Insurance  Company 
and  Northwest  Casualty  Co.  appearing  in  the  type- 
written record  on  file  herein. 

/s/  FRANK  McK.  BOSCH, 
Of  Attorneys  for  Appellant,  Agnes  H.  Remillard, 
Administratrix   of   the   Estate   of   Edward   S. 
Remillard,  Deceased. 

Service  of  copy  acknowledged. 
[Endorsed] :     Filed  July  9,  1956. 
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Appellants'  Supplemental  Brief 


I. 
INTRODUCTION 

Under  date  of  March  5,  1957,  this  Court  requested  counsel  for 
both  parties  to  file  additional  briefs  on  the  question  whether 
income  may  be  reported  on  a  completed  contract  basis  where  the 
contract,  as  here,  is  for  a  lesser  term  than  one  year. 

As  noted  by  this  Court,  this  subject  was  not  treated  by  either 
side  in  the  earlier  briefs  filed  herein.  Appellants  considered  that 
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the  issue  of  whether  the  Regulations  prohibited  the  use  of  the 
completed  contract  method  for  contracts  of  less  than  12  months 
duration  had  been  settled  by  the  case  of  L.  A.  Wells  Construction 
Co.  V.  Comnir,  46  BTA  302,  aff'd  (6th  Cir.,  1943),  134  F.2d  623, 
certiorari  denied  319  U.S.  771.^  In  addition,  Appellants  believed 
that  no  such  issue  would  or  could  be  raised  by  the  United  States 
in  this  case,  since  Daley  Brothers,  during  its  many  years  in  the 
construction  business,  had  never  performed  a  contract  which  took 
more  than  12  months  to  complete,  and  yet  the  United  States  had 
stipulated  that  they  had  always  kept  their  books  and  reported  their 
income  from  construction  contracts  on  the  completed  contract  basis 
(Tr.  18). 

In  Appellants'  brief  in  the  District  Court,  the  L.  A.  Wells  Con- 
struction Co.  case  and  the  case  of  ¥ort  Pitt  Bridge  Works  v. 
Comni'r,  24  BTA  626,  aff'd  on  this  issue  (3rd  Cir.,  1937),  92 
F.2d  825,  certiorari  denied  303  U.S.  659,  were  cited  with  respect  to 
the  point,  and  Appellee  cited  no  contrary  authority.  It  seemed  clear 
from  the  opinion  of  the  District  Court  (at  Tr.  105)  that  this 
issue,  if  there  ever  was  one,  was  decided  in  favor  of  Appellant. 
Consequently,  this  question  was  not  raised  in  Appellants'  State- 
ment of  Points  on  Appeal  (Tr.  251) .  The  only  authority  addressed 
directly  to  the  matter  in  the  briefs  before  this  Court  is  the  single 
sentence  in  the  language  from  the  Fort  Pitt  Bridge  Works  case 
quoted  on  page  9  of  Appellants'  Opening  Brief:  "The  contracts 
need  not  run  for  more  than  a  year". 

II. 

SUMMARY  OF  APPELLANTS'  POSITION 

The  Appellants  do  not  rely  and  have  not  relied  in  their  briefs 
upon  Section  19.42-4-  of  the  Regulations  in  claiming  the  right  to 


1.  This  is  the  case  referred  to  by  counsel  for  Appellants  at  the  trial 
before  the  District  Court.  See  Tr.  121. 

2.  The  court  has  cited  the  regulation  as  "Regs.  Ill  (1943),  Sec. 
29.42-4."  Regulations  111  were  not  effective  until  Oct.  26,  1943.  Thus  it 
is  believed  that  Regs.  103  (1939),  Sec.  19.42-4  were  applicable  for  1942. 
However,  the  language  of  both  regulations  is  the  same. 
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use  the  completed  contract  method  of  accounting  for  the  Delta 
contract.  Instead,  they  rely  upon  Section  4l  of  the  Internal  Revenue 
Code,  reading  as  follows: 

"The  net  income  shall  be  computed  *  *  *  jj^  accordance  with 
the  method  of  accounting  regularly  employed  in  keeping  the 
books  of  such  taxpayer;  but  if  no  such  method  of  accounting 
has  been  so  employed,  or  if  the  method  employed  does  not 
clearly  reflect  the  income,  the  computation  shall  be  made  in 
accordance  with  such  method  as  in  the  opinion  of  the  Com- 
missioner does  clearly  reflect  the  income." 

and  upon  Regs.  103,  Section  19-41-2  which  says: 

"Approved  standard  methods  of  accounting  will  ordinarily  be 
regarded  as  clearly  reflecting  income."^ 

As  will  be  seen,  there  are  a  large  number  of  cases  holding  that 
the  completed  contract  method  of  accounting  is  a  method  gen- 
erally employed  by  construction  contractors  for  contracts  of  less 
than  12  months  duration,  and  that  it  clearly  reflects  income.  Ac- 
cordingly, it  meets  the  statutory  test  of  Section  41  of  the  Code. 

So  far  as  appears,  the  Commissioner  has  not  argued  in  any  of 
the  decided  cases  that  Reg.  Sec.  42-4  is  intended  to  limit  the  use 
of  the  completed  contract  method  of  accounting  to  contracts  tak- 
ing longer  than  12  months  to  complete.  On  the  contrary,  the  cases 
show  that  he  has  many  times  asserted,  with  respect  to  contracts 
of  less  than  1 2  months  duration,  that  in  his  opinion  the  completed 
contract  method  of  accounting  must  be  used  because  required  by 
the  statute. 


3.  cf.  Sec.  1.446-1  of  the  Proposed  Regulations  under  the  1954  Code: 
"*  *  *  A  method  of  accounting  which  reflects  the  consistent  applica- 
tion of  generally  accepted  accounting  principles  in  a  particular  trade 
or  business  in  accordance  with  accepted  conditions  or  practices  in 
that  trade  or  business  will  ordinarily  be  regarded  as  clearly  reflecting 
income  provided  all  items  of  income  and  expense  are  treated  consist- 
ently from  year  to  year." 
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III. 
ARGUMENT 

1.  The  Regulations  have  not  been  interpreted  to  limit  the  com- 
pleted contract  method  of  accounting  to  contracts  of  more 
than  12  months  duration. 

In  order  to  place  the  many  cases  concerning  this  subject  in 
proper  perspective,  the  cases  must  be  read  in  the  light  of  the 
language  of  the  Regulations  in  effect  from  time  to  time. 

The  earliest  Regulations  relating  to  construction  contracts 
authorized  the  completed  contract  method  without  regard  to  the 
duration  of  the  contract."* 

Accordingly,  several  of  the  cases  decided  under  the  1918  Act 
which  hold  that  the  completed  contract  method  of  accounting  is 
applicable  to  contracts  of  less  than  12  months  duration,  actually 
relied  upon  the  completed  contract  Regulations  in  so  holding.'' 

Starting  with  the  Regulations  under  the  1921  Act,  and  there- 
after until  Regulations  103  were  issued  under  the  1939  Code,  all 
the  Regulations  defined  long-term  contracts  as  construction  con- 


4.  Art.  36  of  Regulations  45,  applicable  to  the  1918  Act,  provided  as 
follows : 

"Art.  36.  Long-term  contvacts. — Persons  engaged  in  contracting 
operations,  who  have  uncompleted  contracts,  in  some  cases  perhaps 
running  for  periods  of  several  years,  will  be  allowed  to  prepare  their 
returns  so  that  the  gross  income  will  be  arrived  at  on  the  basis  of 
completed  work;  that  is,  on  jobs  which  have  been  finally  completed 
any  and  all  moneys  received  in  payment  will  be  returned  as  income 
for  the  year  in  which  the  work  was  completed.  *  *  *"  [Italics 
added.} 

5.  E.g.  Benl  v.  Comm'r  (9th  Cir.,  1932),  56  F.2d  99  affirming  19 
BTA  181  (where  the  Board  said  "The  fact  that  some  of  the  contracts  were 
performed  within  a  year  and  some  took  longer,  creates  no  inconsistency  in 
the  method  and  does  not  detract  from  a  clear  reflection  of  income").  The 
record  on  appeal  in  the  Bent  case  reveals  that  the  "Huntington  Park  Reser- 
voir" job  was  started  in  September,  1920  and  was  completed  in  February, 
1921  (R.  164)  and  that  the  "Rodeo  Drain"  job  was  started  in  October, 
1920  and  was  completed  in  March,  1921  (R.  165).  See  also  James  C.  Ellis 
(1929),  16  BTA  1225  (contract  entered  into  in  July,  1920  and  completed 
prior  to  March  14,  1921,  court  holds  the  "long-term  contract"  regulations 
are  applicable.) 
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tracts  "covering  a  period  in  excess  of  one  year."''  It  appears  that 
some  of  the  cases  decided  during  this  period  by  the  lower  courts 
construed  this  language  to  mean  that  a  "long-term  contract"  was 
one  "covering  a  period  including  portions  of  two  fiscal  years"  or 
"spanning  a  year  end",  rather  than  requiring  that  the  contract 
take  more  than  12  months  from  start  to  finish.  Birkemeier  v. 
Comm'r  (1939),  39  BTA  1072,  1074:  ("The  Commissioner  deter- 
mined that  the  Tanner  Creek  contract  was  a  long  term  contract" — 
Tanner  Creek  job  lasted  only  10  months)  ;  Hegeman-Harris  Co.  v. 
United  States  (Court  of  Claims,  1938),  23  F.  Supp.  450;  Lakeside 
Petroleum  Co.  v.  U.  S.  (N.D.  111.,  1932)  1  F.  Supp.  31,  32;  Ca- 
meron, Joyce  &  Co.  v.  U.  S.  (S.D.  Iowa,  1937)  38-1  USTC  9168, 
22  A.F.T.R.  1229.' 

In  addition  to  these  cases,  however,  there  are  also  a  number  of 
cases  decided  during  this  period  upholding  the  completed  contract 
method  of  accounting,  or  conceding  that  it  may  be  used,  without 
regard  to  the  contract's  duration  without  relying  upon,  and  in 

6.  Art.  36  of  Regulations  62  (1921  Act),  65  (1924  Act)  and  69 
(1929  Act);  Art.  334  of  Regulations  74  (1928  Act),  and  77  (1932  Act); 
Art.  42-4  of  Regulations  94  (1936  Act)  and  101  (1938  Act)  : 

"Long-term  Contracts. — Income  from  long-term  contracts  is  taxable 
for  the  period  in  which  the  income  is  determined,  such  determina- 
tion depending  upon  the  nature  and  terms  of  the  particular  contract. 
As  used  in  this  article,  the  term  'long-term  contracts'  means  building, 
installation,  or  construction  contracts  covering  a  period  in  excess  of 
one  year.  Persons  whose  income  is  derived  in  whole  or  in  part  from 
such  contracts  may,  as  to  such  income,  prepare  their  returns  upon 
either  of  the  following  bases : 

(a)  Gross  income  derived  from  such  contracts  may  be  reported 
upon  the  basis  of  percentage  of  completion.  *  *  * 

(b)  Gross  income  may  be  reported  for  the  taxable  year  in 
which  the  contract  is  finally  completed  and  accepted  if  the  taxpayer 
elects  as  a  consistent  practice  so  to  treat  such  income,  provided 
such  method  clearly  reflects  the  net  income.  *  *  *" 

7.  See  also  Be/U  v.  Comm'r,  supra,  in  which  the  Regulations  under  the 
1918  Act  were  sustained  by  this  Court  as  applied  to  contracts  of  less  than 
12  months  on  the  basis  of  reasoning  that  subsequent  Revenue  Acts  made 
no  change  in  the  governing  statutory  provisions.  It  would  seem  to  follow 
that  the  Court  believed  that  the  Regulations  under  the  subsequent  Revenue 
Acts  were  not  intended  to,  and  could  not  effect  a  change  in  the  treatment 
of  contracts  of  less  than  12  months. 
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some  cases  without  even  citing,  the  Regulations  relating  to  con- 
struction contracts.  L.  A.  Wells  Construction  Co.  v.  Comm'r 
(1942),  46  BTA  302,  aff'd  (6th  Cir.,  1943),  134  F.2d  623,  cer- 
tiorari denied  319  U.S.  771;  Vang  v.  Lewellyn  (3rd  Cir.,  1929), 
35  F.2d  283;  Harrison  v.  Heiner  (W.D.  Penn.,  1928),  28  F.2d 
985;  Chapin  Construction  Co.  v.  Comm'r  (1925),  3  BTA  25,  27; 
B.  F.  Patterson  v.  Comm'r  (1930),  21  BTA  8  (petitioner's  practice 
was  to  complete  work  by  last  of  November,  Commissioner  argues 
books  kept  on  completed  contract  basis)  ;  Fort  Pitt  Bridge  Works 
V.  Comm'r  (1931),  24  BTA  626,  641,  aff'd  on  this  issue  (3rd  Cir., 
1937)  92  F.2d  825,  certiorari  denied  303  U.S.  659;  Orino  v. 
Comm'r  (1936),  34  BTA  726.  The  Orino  case  said  it  was  im- 
material whether  the  contract  was  "long-term",  because  Section  41 
of  the  statute  governs. 

Additional  cases  involving  contracts  of  less  than  one  year  have 
been  decided  subsequent  to  the  adoption  of  Regulations  103  Sec. 
19.44-2  defining  a  "long-term  contract"  as  one  which  covers  "a 
period  in  excess  of  one  year  from  the  date  of  execution  of  the  con- 
tract to  the  date  on  which  the  contract  is  finally  completed  and 
accepted."  ]ones  v.  Smith  (lOth  Cir.,  1952),  193  F.2d  381,  cer- 
tiorari denied  343  U.S.  952;  Standard  Paving  Co.  v.  Comm'r  (lOth 
Cir.,  1950),  190  F.2d  330,  aff'g  13  T.C.  425  (facts  show  "Gruber" 
and  "Dalhart"  projects  each  lasted  only  7  months),  certiorari 
denied  342  U.S.  860;  ]ud  Plumbing  &  Heating,  Inc.  v.  Comm'r 
(5th  Cir.,  1946),  153  F.2d  681,  aff'g  5  T.C.  127  (used  completed 
contract  method  for  all  contracts  over  $100)  ;  National  Builders  v. 
Comm'r  (1949),  12  T.C.  852,  858;  Ehret-Day  Co.  v.  Comm'r 
(1943),  2  T.C.  25,  32;  Brown  &  Root,  Inc.  v.  Sco field  (W.D. 
Texas,  1953),  53-1  USTC  936,  AA  A.F.T.R.  1325;  Anderson- 
Dougherty-Hargis  Co.,  Inc.  v.  U.  S.  (N.D.  Cal,  1950),  96  F. 
Supp.  404. 

Of  the  many  cases  previously  cited  which  hold  or  clearly  indicate 
that  the  completed  contract  method  of  accounting  is  applicable  to 
all  construction  contracts,  without  regard  to  duration,  the  L.  A. 
Wells  Construction  Co.  case  is  perhaps  the  most  explicit  in  its 


reasoning  and  is  the  leading  case  on  the  subject.  The  pertinent  facts 
were  clearly  expressed  in  the  opinion  of  the  Board  of  Tax  Appeals, 
as  follows  {46  BTA  at  305)  : 

"The  petitioner  contends  that  it  kept  its  books  and  filed 
its  income  tax  returns  on  the  accrual  basis;  that  the  Buffalo 
contract,  which  did  not  contemplate  or  require  in  excess  of 
twelve  months  for  completion,  was  not  a  'long-term'  con- 
tract as  defined  by  the  respondent's  regulations,  and  that 
therefore  the  deduction  of  $61,031.40  taken  in  its  1937  re- 
turn as  a  reserve  for  loss  should  be  allowed  in  order  to 
clearly  reflect  its  income.  The  respondent  contends  that, 
since  the  petitioner  has  consistently  reported  its  taxable  in- 
come from  contracts  begun  in  one  year  and  completed  in  the 
following  year  on  the  complete  contract  basis,  and  since  the 
Buffalo  project  was  not  completed  until  1938,  the  allowance 
of  the  deduction  sought  by  the  petitioner  would  result  in 
a  distortion  of  its  taxable  income  for  both  1937  and  1938. 

"*  *  *  From  the  evidence  it  is  apparent  that  the  petitioner 
accounted  for  and  reported  its  income  by  the  completed  con- 
tract method.  So  far  as  disclosed,  the  respondent  has  consist- 
ently accepted  such  method  as  correctly  reflecting  the  peti- 
tioner's income  and,  we  think,  properly  so.  H.  Stanley  Bent, 
supra;  Alfred  E.  Badgley,  21  B.T.A.  1055;  aff'd  59  Fed.  (2d) 
203;  Russell  G.  Finn,  Executor,  22  B.T.A.  799;  Fort  Pitt 
Bridge  Works,  24  B.T.A.  626;  affirmed  on  this  point,  92  Fed. 
(2d)  825;  certiorari  denied,  303  U.S.  659;  D.  L.  Wheelock, 
10  B.T.A.  540. 

"With  respect  to  the  Buffalo  project  the  petitioner,  under 
the  guise  of  a  reserve  for  loss,  seeks  to  depart  from  its  estab- 
lished practice  of  accounting  for  and  reporting  income  and 
to  deduct  in  its  1937  return  an  amount  representing  a  pro- 
rated portion  of  its  total  estimated  loss  on  the  project.  Where, 
as  here,  the  method  of  accounting  employed  by  the  taxpayer 
clearly  reflects  income,  to  permit  such  departure  would  not 
result  in  the  petitioner's  net  income  being  computed  "m  ac- 
cordance with  the  method  of  accounting  regularly  employed 
in  keeping  the  books  of  such  taxpayer',  as  is  required  by  the 
statute.  Sec.  4l,  Revenue  Act  of  1936.  The  allowance  of 
such  departure  would,  as  respondent  contends,  result  in  a 
distortion  of  income  for  both  1937  and  1938.  We  are  of  the 
opinion  that  the  action  of  the  respondent  with  respect  to  this 


issue  is  correct,  and  it  is  therefore  sustained.  Russell  G.  Fiini, 
Executor,  supra. 

"The  petitioner  contends  *  *  *  that  the  Buffalo  contract 
did  not  cover  a  period  in  excess  of  one  year  and  that  to  hold 
as  applicable  here  the  completed-contract  method  of  report- 
ing income  involved  in  said  decisions  and  specifically  pro- 
vided for  in  Article  42-4 (b)  of  Regulations  94,  would  nullify 
the  obvious  intent  of  the  regulations  as  disclosed  in  the 
definition  of  long  term  contracts.  It  is  true  that  the  decisions 
in  the  cases  mentioned,  except  the  Bcidgley  case,  involved 
taxable  years  controlled  by  the  Revenue  Act  of  1918.  How- 
ever, the  D.  L.  Wheelock  case  involved  years  controlled  by 
the  1918  and  1921  Acts  and  the  Badgley  case  involved  years 
controlled  by  the  Revenue  Acts  of  1921,  1924  and  1926.  The 
regulations  under  all  acts  since  the  Act  of  1918  contain  the 
same  definition  of  long  term  contracts  as  appears  in  Article 
42-4  of  Regulations  94.  The  rule  in  the  above  mentioned  cases 
is  grounded  not  on  the  length  of  time  covered  by  the  con- 
tracts, but  on  the  taxpayer's  method  of  keeping  books  and 
reporting  income,  and,  as  we  said  in  the  Be)2t  case,  'The  fact 
that  some  of  the  contracts  were  performed  within  a  year  and 
some  took  longer  creates  no  inconsistency  in  the  method  and 
does  not  detract  from  a  clear  reflection  of  income'  ". 

It  should  be  noted  that  the  L.  A.  Wells  Construction  Co.  case  was 
affirmed  by  the  Court  of  Appeals  for  the  Sixth  Circuit  "upon  the 
grounds  and  for  the  reasons  set  forth  in  the  opinion  of  the  Board." 
134  F.2d  623.  Certiorari  was  denied  by  the  United  States  Supreme 
Court,  319  U.S.  771. 

The  Wells  case  is  also  an  example  of  the  cases  emphasizing  the 
importance  of  consistency  in  the  application  of  accounting  methods 
in  order  to  avoid  distortion  of  the  income  of  the  taxpayer  from 
year  to  year.  Regardless  of  what  may  be  said  in  favor  of  the  Dis- 
trict Court's  view  that  Daley  Brothers  Delta  Venture  was  an  entity 
apart  from  the  Daley  Brothers  partnership,  the  effect  of  singling 
out  the  Delta  contract  and  requiring  that  Appellants'  report  income 
from  that  contract  on  the  accrual  basis  would  be  to  impose  incon- 
sistency upon  them,  rather  than  to  uphold  consistency.  Daley 
Brothers  Delta  Venture  was  not  a  taxpayer.  The  partnership  return 
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which  was  required  from  it  was  for  informational  purposes  only. 
The  testimony  was  that  the  taxpayers,  the  individual  plaintiffs,  had 
consistently  used  the  completed  contract  method  since  1921  and 
thereafter  until  the  time  of  the  trial  (Tr.  189-190) . 

It  is  of  particular  significance  that  in  the  L,  A.  Wells  Construc- 
tion Co.  case  no  argument  was  made  by  the  Commissioner  that  his 
Regulations  prohibited  the  use  of  the  completed  contract  method 
of  accounting  for  contracts  of  less  than  12  months.  On  the  con- 
trary, the  Commissioner  argued  that  if  the  accrual  method,  rather 
than  the  completed  contract  method,  was  used  by  the  taxpayer  for 
its  short-term  contracts,  income  would  not  be  clearly  reflected.  The 
court  agreed. 

As  a  matter  of  fact,  no  case  has  been  found  from  which  it  ap- 
pears that  the  Commissioner  has  argued  that  the  completed  con- 
tract method  of  accounting  may  not  be  used  for  contracts  taking 
less  than  12  months  to  complete.  On  the  other  hand,  there  are  many 
cases  in  addition  to  the  Wells  case  in  which  the  Commissioner  has 
required  or  attempted  to  require  that  the  taxpayer  use  the  com- 
pleted contract  method  of  accounting  for  contracts  of  less  than  12 
months  on  the  grounds  that  this  was  the  only  method  which  would 
clearly  reflect  income.  Among  these  are  Bent  v.  Comm'r  (9th  Cir., 
1932),  56  F.2d  99,  aff'g  19  BTA  181;  B.  F.  Patterson  (1930),  21 
BTA  8;  Bkkemeier  v.  Comm'r  (1939),  39  BTA  1072;  and  Ander- 
son-Dougherty-Hargis  Co.  v.  U.  S.  (N.D.  Cal.,  1950),  96  F.  Supp. 
404. 

In  addition  to  the  Bent  case,  which  has  been  previously  cited 
and  discussed,  there  are  two  other  9th  Circuit  cases  involving  the 
long-term  contract  regulations.  These  cases  are  Ross  B.  Hammond 
Inc.  V.  Comm'r  (9th  Cir.,  1938),  97  F.2d  545,  and  E.  E.  Black, 
Ltd.  V.  Alsup  (9th  Cir.,  1954)  211  F.2d  879.  Neither  case  is 
directly  related  to  the  issue  discussed  in  this  brief,  but  both  of  these 
cases  also  support  Appellants'  position. 

The  Hammond  case  involved  a  long-term  contract.  The  taxpayer 
had  been  on  the  completed  contract  method  of  accounting  and  had 
switched  to  the  percentage  of  completion  method  for  the  particular 
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long-term  contract  involved,  without  either  obtaining  the  consent 
of  the  Commissioner  or  submitting  the  certificates  of  architects  or 
engineers  required  by  the  regulations  in  order  to  show  the  per- 
centage of  completion.  Accordingly,  it  was  held  that  the  taxpayer 
was  not  entitled  to  use  the  percentage  of  completion  method  since 
these  requirements  had  not  been  met.  While  the  particular  contract 
involved  in  the  Hammond  case  appears  to  have  had  a  duration  of 
more  than  12  months,  it  is  clear  from  the  opinion  of  the  Board  of 
Tax  Appeals  (36  BTA,  497  at  502)  that  taxpayer  had  used  the 
completed  contract  method  for  all  construction  contracts,  and  not 
only  for  those  extending  over  a  period  of  more  than  12  months. 
The  transcript  of  the  record  on  appeal  in  the  Hammond  case  con- 
firms this.  (Stip.  of  Facts  IV,  VI,  X;  Tr.  of  Rec.  pages  16-19). 

The  case  of  £.  E.  Black,  Ltd.  v.  Alsup,  which  has  been  discussed 
in  the  previous  briefs,  is  the  case  holding  that  the  regulation  re- 
quires final  completion  and  acceptance,  rather  than  substantial 
completion.  The  record  in  that  case  shows  that  the  contract  there 
involved  was  entered  into  on  July  28,  1944  and  that  it  was  sub- 
stantially completed  on  April  27,  1945,  a  period  of  less  than  one 
year.  (Tr.  of  Rec,  pages  25-26).  It  was  finally  completed  and 
accepted  in  1946. 

The  Government  argued  in  the  Black  case  that  "final  completion 
and  acceptance"  as  used  in  the  Regulation  meant  "substantial 
completion",  and  that  since  the  contract  was  substantially  com- 
pleted on  April  27,  1945,  the  profit  from  the  contract  should  have 
been  reported  in  1945  on  the  completed  contract  basis.  Thus,  there 
was  implicit  in  the  Government's  argument  that  the  completed 
contract  method  was  available  for  a  contract  of  less  than  12 
months.  Putting  the  matter  another  way,  if  the  Government  had 
been  correct  that  "final  completion  and  acceptance"  means  "sub- 
stantial completion",  and  if  the  regulations  prohibit  the  use  of  the 
completed  contract  method  for  contracts  of  less  than  12  months, 
then  the  contract  involved  in  the  Black  case  would  not  have  quali- 
fied for  completed  contract  treatment,  and,  as  a  matter  of  fact,  the 
taxpayer  would  have  been  required  to  report  a  portion  of  the  in- 
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come  from  the  contract  on  the  accrual  or  cash  basis  as  of  Decem- 
ber 31,  1944!  There  is  no  inkling  in  the  briefs  or  in  the  court's 
opinion  that  this  was  an  issue  that  was  or  ought  to  have  been 
before  the  court.  It  also  demonstrates  the  administrative  difficulties 
that  would  be  presented  if  the  question  of  whether  the  completed 
contract  basis  could  be  used  depended  upon  whether  the  contract 
happened  to  take  more  or  less  than  12  months  to  complete.  In 
almost  all  cases,  of  course,  the  contractor  does  not  know  in  advance 
on  what  date  the  contract  will  be  finally  completed  and  accepted. 
In  many  cases,  therefore,  he  would  not  know,  at  the  time  his  tax 
return  was  required  to  be  filed  for  a  year  in  which  he  commenced 
work  on  a  contract,  whether  he  was  entitled  to  use  the  completed 
contract  method  of  accounting  for  that  contract  (and  thus  defer 
the  income)  or  whether  he  would  be  required  to  show  partial 
results  in  his  return.  Certainly  if  the  Regulation  is,  at  this  late  date, 
to  be  interpreted  in  such  a  manner  as  to  create  an  administrative 
burden  of  this  type,  it  would  be  incumbent  upon  the  Appellee  to 
present  to  this  Court  the  most  cogent  and  persuasive  reasons  for 
sustaining  its  validity.  Moreover,  the  consistent  interpretation  and 
concession  by  the  Commissioner  that  his  regulation  does  not  pre- 
vent the  use  of  the  completed  contract  method  for  short  term  con- 
tracts, which  runs  throughout  all  the  previous  cases,  should  be 
persuasive  that  the  regulation  was  not  intended  to  do  so. 

Appellants  treated  the  Delta  contract  as  if  it  had  been  completed 
in  1942.  If  this  court  agrees  with  Appellants  that  this  can  be  fairly 
characterized  only  as  an  application  of  the  completed  contract 
method  of  accounting,^  then  Section  4l  of  the  Code  and  the  fore- 
going cases  clearly  establish  Appellants'  right  to  correctly  apply 
that  method.  The  fact  that  the  Delta  contract  was  completed  in  less 
than  12  months  is  irrelevant. 

Section  41  also  says  that  if  (i)  the  taxpayer  did  not  regularly 
employ  a  method  of  accounting,  or  if  (ii)  the  method  employed 
did  not  clearly  reflect  the  income,  then  the  computation  shall  be 


8.     See  Edward  Cvump,  Jr.  Inc.  v.  Coinm'r  (3rd  Cir.,  1948),  169  F.2d 
725  discussed  infra,  page  20. 
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made  by  a  method  which  "in  the  opinion  of  the  Commissioner,"'^ 
clearly  reflects  the  income.  Unless  the  method  employed  in  connec- 
tion with  the  Delta  contract  was  the  completed  contract  method,  it 
was  neither  "regularly  employed"  nor  did  it  "clearly  reflect  the 
income."^"  Since  the  above  cases  are  clear  evidence  that  in  the 
opinion  of  both  the  Commissioner  and  the  courts  the  completed 
contract  method  of  accounting  clearly  reflects  the  income  from 
short  term  contracts,  Appellants'  right  of  recovery  by  that  method 
is  clear  under  the  statute. 

2.      The  completed  confracf  metKod  of  accounting  is  particularly 
applicable  to  contracts  of  short  duration. 

Certainly,  the  foregoing  demonstrates  that  the  cases  overwhelm- 
ingly support  the  position  that  the  completed  contract  method 
of  accounting  is  appropriate  for  contracts  of  less  than  12  months 
duration.^ ^  However,  the  cases  contain  little,  if  any,  basic  analysis 
of  the  problem.  Moreover,  there  has  been  no  indication  in  the  cases 
or  elsewhere  of  why  the  Regulations  deal  only  with  contracts 
requiring  more  than  12  months  to  complete.  It  is  Appellants' 
contention  that  analysis  will  show  that  the  completed  contract 
method  of  accounting  is  actually  more  appropriate  in  the  case  of 
short  term  construction  contracts  than  in  the  case  of  long-term  con- 
tracts, and  that  the  reason  why  the  regulations  do  not  also  deal  with 
construction  contracts  of  less  than  12  months  is  related  not  to  the 
completed  contract  method  of  accounting  referred  to  in  those 


9.  If  the  taxpayer  wishes  to  correct  his  return  by  switching  from  a 
method  which  does  not  reflect  income  to  one  which  does,  the  Commissioner 
may  not  withhold  his  consent  simply  because  more  tax  would  be  collected 
from  the  erroneous  method.  Key  Largo  Shores  Properties,  Inc.  v.  Comm'r 
(1930),  21  BTA  1008;  Reynolds  Cattle  Co.  v.  Cormn'r  (1934),  31  BTA 
206. 

10.  In  addition  to  the  authorities  cited  in  Appellants'  previous  briefs, 
see  the  general  discussion  in  the  Note,  "Clearly  Reflecting  Income,"  54 
Columbia  Law  Review  1267  (1954). 

11.  As  for  the  commentators,  see,  e.g.,  "Can  Completed  Contract  Basis 
Be  Used  for  All  Jobs  Extending  into  Two  Taxable  Years?"  94  Jo.  of 
Accountancy  708  (December  1952);  Wagman  "Tax  Accounting  for  Long- 
Term  Contracts"  33  Taxes — The  Tax  Magazine  277  (April,  1955). 
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regulations,  but  to  the  percentage  of  completion  method,  which  the 
regulations  say  is  an  alternative  method  of  accounting  available 
only  in  the  case  of  long-term  contracts. 

There  are,  so  far  as  is  known  to  Appellants,  only  two  reasons 
why  the  completed  contract  method  of  accounting  is  used  almost 
universally  by  construction  contractors  for  both  tax  and  other  pur- 
poses. Perhaps  the  principal  reason,  as  stated  by  this  court  in  the 
Bent  case  (quoted  at  page  27  of  Appellants'  Opening  Brief),  is 
that  because  of  the  nature  of  contracting  operations  it  cannot  be 
known  what  the  profit  or  loss  may  be  until  the  contract  is  com- 
pleted or  accepted.  See  also  GCM  7998,  IX-2  CB  206  in  which  the 
General  Counsel  for  the  Bureau  of  Internal  Revenue  made  the 
same  point,  as  follows : 

"One  of  the  reasons  why  permission  to  report  on  a  com- 
pleted contract  basis  is  given  in  the  case  of  building,  installa- 
tion, and  construction  contracts  is  the  fact  that  there  are 
changes  in  the  price  of  articles  to  be  used,  losses  and  increased 
costs  due  to  strikes,  weather,  etc.,  penalties  for  delay,  and 
unexpected  difficulties  in  laying  foundations  which  make  it 
impossible  for  any  construction  contractor,  no  matter  how 
carefully  he  may  estimate,  to  tell  with  any  certainty  whether 
he  has  derived  a  gain  or  sustained  a  loss  until  a  particular 
contract  is  completed." 

This  reason,  on  its  face,  is  one  which  is  applicable  to  any  con- 
struction contract  which  spans  a  year  end,  and  not  only  to  those 
contracts  which  also  last  for  more  than  12  months.  As  a  matter 
of  fact,  one  of  the  four  contracts  involved  in  the  Befit  case  took 
only  6  months  to  complete,  while  another  was  of  only  5  months 
duration  (See  footnote  5  supra) . 

The  second,  and  in  some  cases  even  more  persuasive  reason  for 
the  use  of  the  completed  contract  method  of  accounting,  is  the  fre- 
quent lack  of  correlation  under  the  terms  of  such  contracts  between 
the  expenses  incurred  by  the  contractor  and  the  payments  made  by 
the  owner  to  the  contractor.  When  payments  lag  behind  costs,  as 
they  did  in  connection  with  the  Delta  contract,  distortion  is  bound 
to  follow  if  the  books  are  closed  on  the  job  for  an  interim  period 
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prior  to  final  acceptance.  This  is  the  point  made  in  paragraph  2  of 
Accounting  Research  Bulletin  No.  45,  and  in  the  article  from  the 
Journal  of  Accountancy,  which  are  quoted,  respectively,  in  foot- 
notes 8  and  9  on  pages  14  and  15  of  Appellants'  Closing  Brief. 
See  also  Lakeside  Petroleum  Co.  v.  U.  S.  (N.D.  Illinois),  1  F. 
Supp.  31,  at  32  where,  after  quoting  the  regulation,  the  court  says: 
"In   other   words,    long-term   contracts   were   contracting 
operations  where  work  was  done  under  the  contract  and  ex- 
penditures and  expenses  were  incurred  thereunder  often  in 
different  years  from  the  time  payments  were  received  by  the 
contractors," 

See  also  Burnet  v.  Sanjord  &  Brooks  Co.,  282  U.S.  359,  51  S.  Ct. 
150,  152,  75  L.Ed.  383,  where  this  aspect  of  the  completed  con- 
tract method  of  accounting  is  discussed  and  approved. 

It  seems  patent,  also,  that  this  second  reason  for  the  use  of  the 
completed  contract  method  of  accounting  is  applicable  to  any  con- 
struction contract  which  spans  a  year  end,  and  not  only  to  those 
contracts  which  also  last  for  more  than  12  months.  As  a  matter  of 
fact,  one  would  suspect  that  the  shorter  the  period  of  the  contract, 
the  less  likelihood  is  there  that  correlation  betw^een  expenses  and 
progress  payments  will  be  attempted,  since  the  contractor  will  not 
have  long  to  wait  for  full  payment  in  all  events. 

We  have  seen  that  the  reasons  why  the  completed  contract 
method  of  accounting  is  used  by  contractors  are  equally  persuasive 
for  all  construction  contracts,  without  regard  to  duration.  But  how 
about  the  disadvantages  of  the  completed  contract  method  of 
accounting?  Do  these  apply  equally  to  both  long  and  short  term 
contracts  ? 

There  are  several  disadvantages  to  the  completed  contract 
method  of  accounting,  both  for  the  contractor  and  for  the  tax  col- 
lector. From  the  contractor's  standpoint,  the  completed  contract 
method  of  accounting,  when  applied  to  a  profitable  contract,  may 
bunch  the  earnings  from  several  years'  activities  into  a  single  tax- 
able period.  The  result,  of  course,  would  be  a  larger  tax  than  would 
otherwise  be  payable,  because  of  the  progressive  rate  structure.  If 
the  contract  is  not  profitable,  the  result  may  be  to  lump  a  large  loss 
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all  into  one  year,  which  otherwise  might  have  been  used  to  offset 
income  earned  from  other  sources  in  several  years. 

From  the  standpoint  of  the  revenues,  the  disadvantage  of  the 
completed  contract  method  of  accounting  is  that  it  may  delay  for 
several  years  the  time  for  the  payment  of  taxes.  In  a  sense,  the  con- 
tractor is  financing  his  operations  out  of  delayed  tax  payments. 

From  a  simple  statement  of  these  disadvantages,  it  is  apparent 
that  the  completed  contract  method  of  accounting  is  more  appro- 
priate for  contracts  lasting  less  than  12  months.  The  disadvantages 
are  all  directly  proportional  to  the  length  of  the  contract! 

Why,  then,  do  the  regulations  refer  only  to  contracts  lasting  for 
more  than  12  months.^  And  since  the  Commissioner  consistently 
agrees  that  the  completed  contract  method  of  accounting  should  be 
used  for  contracts  lasting  less  than  12  months,  why  aren't  the 
regulations  expanded  to  cover  all  construction  contracts,  without 
regard  to  duration.^ 

The  answer  to  these  questions  lies  in  an  appreciation  of  the  fact 
that  the  regulation  deals  with  an  accounting  problem,  and  is  in- 
tended to  clarify  a  doubtful  question  of  accounting  procedure.  In 
the  case  of  short  term  contracts  there  is  no  dispute  among  account- 
ants— the  use  of  anything  other  than  the  completed  contract 
method  of  accounting  for  short  term  lump  sum  construction  con- 
tracts is  heresy!  No  regulation  is  necessary  to  tell  the  accountant 
or  the  courts  that  the  completed  contract  method  meets  the  tests 
of  the  statute  when  applied  to  short  term  contracts.  In  the  case  of 
long  term  contracts,  however,  there  are  competing  considerations. 
Theoretically,  no  income  is  earned  until  the  contract  is  completed 
and  accepted.  And  because  of  the  hazards  of  the  construction  busi- 
ness the  conservative  approach  is  to  wait  until  the  contract  is  com- 
pleted before  estimating  profits.  But  the  disadvantages  of  the 
completed  contract  method  when  applied  to  contracts  of  extended 
duration  create  pressures  on  the  accountant  to  make  annual  esti- 
mates of  the  profit  earned,  based  on  the  percentage  of  completion. 

The  accountants'  dilemma  is  clearly  expressed  in  the  literature. 
For  example  in  Gilman,  Accounting  Concepts  of  Profit  (1939),  at 
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pages  114-116,  we  find  the  following  review  of  the  authorities  and 
the  problem: 

"Construction  Contracts.  An  interesting  income 
problem  is  noted  in  connection  with  large  construction  con- 
tracts. Montgomery  has  described  the  problem  in  the  follow- 
ing words: 

'*  *  *  a  contractor  might  be  engaged  for  a  period  of 
three  years  on  a  single  large  project  to  the  exclusion  of  all 
other  work.  If  his  books  were  kept  on  a  completed  contract 
basis,  he  would  show  losses  in  the  first  two  years,  and  the 
third  year  would  reflect  the  profit  of  three  years'  opera- 
tions.' 

"Referring  to  the  same  type  of  situation,  Kester  intimates 
that:  'To  withhold  profits,  if  earned,  until  the  completion  of 
the  contract  might  work  a  real  injustice.'  The  injustice  men- 
tioned must  refer  to  injustice  to  stockholders,  particularly  in 
the  case  of  those  companies  whose  shares  are  actively  traded. 
A  practical  income  tax  problem  also  is  involved  which  may 
well  be  one  of  the  factors  of  injustice. 

"Sweeney,  in  his  Stabilized  Accounting,  clearly  recognizes 
that  the  treatment  of  unfinished  long-term  contracts  is  an 
exception  to  the  general  rule  and  asserts  that  this  exception  is 
for  the  sake  of  expediency. 

4:  *  H( 

"The  common  recognition  of  interim  income  on  long-term 
contracts  is  undoubtedly  fair  to  all  concerned,  stockholders, 
management,  creditors,  and  government.  Any  change  to  a 
more  rigorous  basis  might  result  in  burdensome  tax  inequity. 
None  the  less,  it  must  be  insisted  that  such  interim  profit  esti- 
mates under  the  bare  conditions  set  forth  are  not  only  not 
"true  earnings'  but  are  not,  as  a  matter  of  fact,  realized  earn- 
ings at  all." 

In  Montgomery,  Auditing  Theory  and  Practice  Vol.  II  (1922), 
at  pages  487-489  ("Contractors'  Accounts"),  the  following  is 
found : 

"Income  Tax  Returns. — For  income  tax  purposes  con- 
tractors can  elect  to  return  as  income  only  those  amounts 
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received  in  payment  of  jobs  finally  completed,  as  brought 
out  in  Article  36,  Regulations  62,  quoted  below: 

[Quoting  the  Regulations  under  the  1918  Act] 
*  *  * 

"While  this  method  protects  the  contractor,  in  that  it 
minimizes  the  possibility  of  paying  taxes  on  profits  which 
may  not  be  earned,  yet  it  is  hardly  fair  in  the  case  of  a  large 
building  contract  extending  over  several  fiscal  years.  In 
the  latter  case  it  can  hardly  be  claimed  to  be  improper  to 
take  at  least  a  part  of  the  profit  on  the  work  already  done 
provided  the  percentage  of  the  work  completed  has  been 
estimated  on  a  conservative  basis  and  a  liberal  allowance 
has  been  made  for  contingencies.  *  *  * 

"After  all,  however,  the  best  method,  except  in  the  cases 
above  mentioned,  is  to  ignore  entirely  profits  which  may 
have  accrued  on  uncompleted  contracts." 

Accounting  Research  Bulletin  No.  19  of  the  American  Institute 
of  Accountants  also  sets  forth  the  accountants  approach.  In  para- 
graph 1  is  found  the  following: 

"In  the  case  of  manufacturing,  construction  or  service  con- 
tracts, profits  are  not  ordinarily  recognized  until  the  right  to 
full  payment  has  become  unconditional,  i.e.,  when  the  prod- 
uct has  been  delivered  and  accepted,  when  the  facilities  are 
completed  and  accepted,  or  when  the  services  have  been 
fully  and  satisfactorily  rendered.  This  accounting  procedure 
has  stood  the  test  of  experience  and  should  not  he  departed 
from  except  for  cogent  reasons. 

It  is,  however,  a  generally  accepted  accounting  procedure 
to  accrue  revenues  under  certain  types  of  contracts,  and 
thereby  recognize  profits,  on  the  basis  of  partial  performance, 
where  the  circumstances  are  such  that  aggregate  profit  can 
be  estimated  with  reasonable  accuracy  and  ultimate  realiza- 
tion is  reasonably  assured.  Particularly  ivhere  the  perform- 
ance of  a  contract  requires  a  substantial  period  of  time  from 
inception  to  completion,  there  is  ample  precedent  for  pro 
rata  recognition  of  profit  as  the  work  progresses,  if  the  total 
profit  and  the  ratio  of  performance  to  date  to  complete 
performance  can  be  reasonably  computed  and  collection 
is  reasonably  assured.    Depending  upon  the  circumstances 
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such  partial  performance  may  be  established  by  deliveries, 
expenditures  or  percentage  of  completion  otherwise  deter- 
mined. This  rule  is  frequently  applied  to  long-term  construc- 
tion and  other  similar  contracts:'  [Italics  added.} 

The  other  leading  accounting  authorities  are  to  the  same  effect. 
See  Kester,  Advanced  Accounting  (4th  Ed.,  1946)  at  page  401; 
Finney,  General  Accounting  (1941)  at  page  252;  Holmes,  Audit- 
ing Principles  and  Procedure  (Revised  Edition,  1947),  at  page  577. 

With  this  background.  Regulation  103  Sec.  19.42-4  makes  con- 
siderably more  sense.  It  tells  the  taxpayer  and  his  accountant  that 
in  the  case  of  construction  contracts  lasting  for  more  than  12 
months  the  percentage  of  completion  method  is  available,  despite 
the  fact  that  it  results  in  the  reporting  of  income  not  earned  and 
losses  not  sustained.  It  also  tells  the  taxpayer  and  his  accountant 
that  the  completed  contract  method  may  still  be  used  in  the  case 
of  such  long  term  contracts,  despite  the  fact  that  the  use  of  such 
method  for  such  contracts  may  result  in  the  deferral  of  taxes  for 
an  extended  period  of  time.^^  Without  this  guide  in  the  Regula- 
tions it  might  be  expected  that  taxpayers,  accountants  and  the 
courts  would  all  have  considerable  difficulty  in  weighing  the  com- 
peting practical  considerations  applicable  to  long  term  construction 
contracts  against  the  theoretical  tests  of  income  realization  and 
the  requirements  of  revenue  collection  on  an  annual  basis. ^•'  There 
are  no  competing  factors  in  the  case  of  short  term  contracts.  Every- 
thing points  to  the  completed  contract  method  as  the  only  accep- 
table method,  and  so  regulations  are  unnecessary. 


12.  Compare  the  first  sentence  of  Sec.  42-4 (a)  with  the  first  sentence 
of  42-4(b)  : 

"(a)  Gross  income  derived  from  such  contracts  may  be  reported 
upon  the  basis  of  percentage  of  completion." 

""(b)  Gross  income  may  be  reported  for  the  taxable  year  in  which 
the  contract  is  finally  completed  and  accepted  //  the  taxpayer  elects 
as  a  consistent  practice  so  to  treat  such  income,  provided  such  method 
clearly  reflects  the  net  income."  [Italics  added.} 

13.  See,  e.g.  Burnet  v.  Sanford  &  Brooks  Co.,  282  U.S.  359,  51  S.  Ct. 
150,  75  L.  Ed.  383. 
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The  accounting  authorities  previously  cited  are  not  the  only 
support  for  Appellants'  rationale  of  the  regulations  relating  to 
construction  contracts.   Congress  itself  provided   strong  support 
for  this  interpretation  when,  in  1942,  it  enacted  Section  736(b) 
of  the  Internal  Revenue  Code,  relating  to  the  excess  profits  tax. 
This  section  was  designed  to  permit  corporations  using  the  com- 
pleted contract  method  for  income  tax  purposes  to  switch,  in  the 
case  of  long-term  contracts  only,  to  the  percentage  of  completion 
method  for  excess  profits  tax  purposes  because  of  the  distortion 
which  would  result  in  excess  profits  net  income  from  lumping 
the  earnings  of  several  years  into  the  year  of  completion.^"*  The 
relevant  portions  of  this  section  of  the  Code  provided  as  follows: 
"(b)   Election  on  long-term  contracts. — In  the  case  of  any 
taxpayer  computing  income  from  contracts  the  performance 
of  which  requires  more  than  12  months  *  *  *  it  may  elect 
*  *  *  to  compute,  in  accordance  with  regulations  prescribed 
by  the  Commissioner  with  the  approval  of  the  Secretary, 
such  income  upon  the  percentage  of  completion  method  of 
accounting.  *  *  *". 

There  are  two  extremely  interesting  aspects  of  this  language. 
In  the  first  place,  it  is  clear  from  the  Committee  report  quoted 
in  footnote  14  that  the  relief  was  intended  to  be  given  only 
because  the  completed  contract  method  of  accounting,  when 
applied  to  contracts  of  more  than  12  months  duration,  would 
unfairly  bunch  income.  Yet  the  section  is  not,  by  its  terms,  limited 
to  taxpayers  who  had  used  the  completed  contract  method  of 
accounting  in  "computing  income  from  contracts".  It  is  respect- 
fully suggested  that  a  fair  inference  is  that  Congress  believed 


14.     See  Sen.  Rep.  No.   1631,  77th  Cong.,  2d  Sess.    (1942),  p.  208 
(1942-2  Cum.  Bull.  657): 

"Your  committee  has  added  a  new  subsection  (b)  to  section  736  to 
provide  relief  to  taxpayers  reporting  income  from  long-term  contracts 
upon  the  completed  contract  method  of  accounting.  Such  income  is 
bunched  in  the  year  in  which  it  is  reported  and  unless  it  is  spread 
out  over  the  period  of  the  contract  under  which  the  work  has  been 
performed  a  distorted  picture  of  the  taxpayer's  true  earnings  for  such 
year  is  presented  *  *  *." 
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that  the  only  method  available  for  "computing  income  from  con- 
tracts", other  than  the  percentage  of  completion  method,  was  the 
completed  contract  method. 

The  other  significant  feature  of  this  section  is  that  Congress 
itself  provided  that  for  excess  profits  tax  purposes  the  per- 
centage of  completion  method  was  available  as  an  alternative  to 
the  completed  contract  method  only  in  the  case  of  contracts 
extending  for  a  period  of  more  than  12  months.  It  is  Appellants' 
position  that  Regs.  103,  Sec.  19.44-2  was  designed  to  establish  the 
same  rule  for  income  tax  purposes. 

One  of  the  few  cases  interpreting  Section  736(b)  of  the  Excess 
Profits  Tax  Law  is  Edivard  Crujiip,  Jr.  Inc.  v.  Comm'r  (3rd  Cir., 
1948),  169  F.2d  725.  This  case  makes  it  clear  that  while  Section 
736(b)  permitted  the  use  of  the  percentage  of  completion  method 
only  for  contracts  taking  longer  than  12  months  to  complete, 
that  section  raised  no  implication  that  the  completed  contract 
method  could  be  used  only  for  such  contracts.  For  in  one  breath 
the  court  noted  that  the  taxpayer  had  always  reported  income  on 
the  completed  contract  method  and  that  the  only  contract  that  it 
had  ever  had  which  took  more  than  12  months  to  complete  was  the 
one  before  the  court.  Thus,  the  court  said  (at  pg.  726) : 

"The  taxpayer  is  a  Pennsylvania  building  construction  cor- 
poration. It  kept  books  on  a  calendar  year  basis.  The  income 
tax  returns  through  1942  were  made  on  a  completed  contract 
basis.  The  only  long-term  contract  as  defined  in  Section 
736(b)  (performance  of  which  requires  more  than  twelve 
months)  it  ever  had  was  the  one  in  question." 

The  court  is  also  respectfully  requested  to  read  the  Crump  case 
from  the  standpoint  of  whether  the  method  of  accounting  used 
by  Appellants  in  connection  with  the  Delta  contract  should  be 
designated  the  "accrual"  method  or  the  "completed  contract" 
method.  In  the  Crump  case  the  contract  was  actually  completed  in 
1942,  but  the  accountant  testified  that  the  president  of  the  com- 
pany instructed  him  to  treat  it  as  if  it  were  completed  in  1941. 
The  court  noted  that  since  the  1941  return  "carried  an  estimate 
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of  the  total  contract  profit"  it  was  proper  to  conclude  that  the 
method  of  accounting  adopted  with  respect  to  this  contract  was 
the  completed  contract  method  of  accounting.  Since  the  contract 
was  actually  completed  in  1942,  rather  than  in  1941,  the  entire  con- 
tract profit  was  held  to  have  been  properly  shifted  from  1941  to 
1942.  Counsel  for  Appellants  have  taken  the  liberty  of  referring 
to  this  aspect  of  the  Crump  case  in  this  Supplemental  Brief  only 
because  of  the  very  great  similarity  of  the  facts  of  that  case  to  the 
facts  of  this  one.  The  case  was  not  discovered  previously  because  it 
was  digested  under  the  excess  profits  tax  law,  a  field  not  researched 
in  connection  with  the  previous  briefs. 

CONCLUSION 

The  completed  contract  method  of  accountmg  may,  and  should, 
be  used  where  the  contract,  as  here,  is  for  a  lesser  period  than  one 
year. 

Respectfully  submitted, 

Eric  Sutcliffe 

William  D.  McKee 

Orrick,  Dahlquist,  Herrington 
&  Sutcliffe 

Attorneys  for  Appellants 
March,  1957. 


